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MEMORANDA. 


On  the  13th  day  of  January,  1871),  Mr.  Justice  Olin  resigned 
his  seat  on  the  Bench  of  this  Court,  upon  which  occarsion  the  fol- 
lowing communication  was  addressed  to  him  by  the  members  of 

the  Bar : 

Washixoton  City,  January  2\  187^). 
Hon,  Abram  B.  Olin. 

Dear  Sir:  As  members  of  the  Bar  of  the  Supreme  Court  of  the  District 
of  Columbia,  wc  cannot  permit  you  to  retire  from  that  court  without  ex- 
pressing our  deep  regret  that  the  condition  of  your  health  makes  it  in  your 
opinion  your  duty  to  do  so,  and  our  sense  of  the  loss  which  the  Bar  and 
the  court  will  sustain  thereby. 

During  the  long  term  that  you  have  been  a  member  of  the  court,  your 
learning  and  ability,  your  almost  intuitive  perception  of  right,  your  enthusi- 
astic love  for  justice,  your  broad  and  comprehensive  understanding  of  legal 
and  equitable  principles,  and  your  veneration  for  authority  and  precedent 
have  done  much  to  give  stability  to  the  judgments  of  the  court,  and  have 
illustrated  your  eminent  fitness  for  the  position  which  you  have  occupied. 

During  the  whole  of  your  service  upon  the  Bench  our  personal  relations 
have  been  of  the  kindest  character,  and  our  respect  for  you  as  a  judge  has 
always  been  associated  with  the  most  sincere  regard  for  you  as  a  man. 

It  is  our  earnest  and  affectionate  wish  that  your  life,  with  health  improved 
by  cessation  from  the  labors  of  office,  may  be  prolonged,  and  that  your 
mental  powers,  in  all  their  vigor,  may  remain  unclouded  to  tlie  last. 

We  remain,  with  the  highest  respect,  dear  sir, 

Sincereiv  vour  friends, 

James  H.  Bhadley.  T.  A.  Lambert. 

Nathaniel  Wilson.  R.  D.  Mussey. 

William  F.  Mattingly.  F.  ^^^chmidt. 

L.  G.  Hine.  li.  T.  Merrick. 

Francis  Millkr.  John  .U  Johnson. 

A.  G.  Riddle.  James  S.  Edwards. 

R.  K.  Elliot.  Job  Barnard. 

James  G.  Payne.  Milton  C.  Barnarh. 

I.  HOLDSWORTH   GORDON.  SiDNEY   T.  ThoM,\8. 

R.  Ross  PBRRr.  William  John  Miller. 

Henry  R.  Elliott.  Henry  Wisk  (tarxett. 

Thomas  Wii^on.  W.  Edmonstox. 

A.  Webster.  Samuel  R.  Bond. 

W.  D.  Davidoe.  Belva  A.  Lockwood. 

Walter  S.  Cox.  Randall  Hagner. 

W.  B.  Webb.  S.  S.  Heskle. 

Enoch  Totien.  F.  W.  Jones. 

John  F.  Ennis.  Hugh  T.  Taggart. 

John  E.  Norris.  Evgene  Carusi. 

Linden  Kent.  .\ndrew  B.  Dtvall. 

Woo  Dim  RY  Blaiu.  John  W.  Ross. 

James  M.  Johnston.  Mills  Dean. 

John  F.  Hanna.  Georgk  F.  Appleby. 

A.  C.  Bradley.  Reginald  Fendall. 

James  H.  Saville.  Neal  T.  Murray. 


VI  MEMORANDA. 


At  a  meeting  of  the  Bench  and  Bar  to  take  suitable  action  on 
the  death  of  Mr.  Justice  Olin,  which  occurred  July  7,  1879,  and 
of  Mr.  Justice  Humphreys,  which  took  place  within  a  week  aft- 
erwards, the  Hon.  Andrew  Wylie  was  appointed  chairman,  and 
Reginald  Fendall,  Esq.,  secretary. 

W.  D.  Davidge,  Esq.,  offered  the  following  resolutions : 

^'Resolved,  That  this  meeting  deeply  lament  the  deaths  of  Abram  B. 
Olin  and  David  C.  Humphreys,  late  Justices  of  the  Supreme  Court  of  the 
District  of  Columbia,  and  will  cherish  an  affectionate  remembrance  of 
their  integrity,  learning,  and  many  virtues  as  judges  and  as  men. 

^^ Resolved,  That  the  chairman  and  secretary  of  this  meeting  transmit  a 
copy  of  these  proceedings  to  the  respective  families  of  the  deceased,  and 
assure  them  of  our  sincere  condolence  in  their  bereavement. 

^^Resolvedj  That  the  chairman  of  the  meeting  be  requested  to  present 
these  proceedings  to  the  court,  with  a  request  that  they  be  entered  on  the 
minutes." 

Eulogistic  and  very  appropriate  remarks  were  made  by  William 
B.  Webb,  District- Attorney  H.  H.  Wells,  and  others,  after  which 
the  resolutions  were  adopted  and  the  meeting  adjourned. 

The  Supreme  Court  of  the  District  met  in  general  term  at  noon. 
On  the  bench  were  Chief  Justice  Cartter  and  Justices  Wylie,  Mac- 
Arthur,  Hagner,  Cox,  and  James,  the  full  bench.  After  the  open- 
ing of  the  court,  Justice  Wylie,  leaving  the  bench,  addressed  the 
court,  saying :  "  Since  the  adjournment  in  June  last,  two  of  our 
associates  have  been  removed  and  gone  to  that  other  country  of 
which  we  know  so  little.  It  is  but  right  that  we,  their  former 
associates,  and  the  members  of  the  Bar,  should  properly  express 
our  regret  at  their  death.  A  meeting  of  the  Bar  was  held  this 
morning,  suitable  resolutions  passed,  and  I  have  been  directed  to 
present  them  to  the  court."  He  then  read  the  resolutions,  and 
asked  that  they  be  entered  upon  the  minutes  of  the  court. 

Chief  Justice  Cartter  replied  in  appropriate  terms  of  respect  for 
the  deceased,  and  directed  the  resolutions  to  be  entered  of  record. 
The  court  then  adjourned  in  token  of  respect  for  the  occasion. 
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THOMAS  N.  NAUDAIN  v.  JAMES  M.  ORMES  AND  J.  STAN- 

LEY  JONES. 

Equity.— No.  9765. 

When  H  jtulgment  ci*editor  is  indebted  to  the  complainant  upon  certain 
promissory  notes,  and  the  complainant  aslcs  that  such  judj^ents 
may  be  set  off  against  the  amount  due  iiim  upon  such  note9,  it  is 
necessary  to  allege  in  tlie  bill  of  complaint  Hied  for  tiiat  purpose 
that  such  judgment  creditor  is  insolvent,  or  to  aver  some  other  fact 
or  circumstance  which  prevents  the  complainant  from  having  aui 
adequate  remedy  at  law  for  the  recovery  of  tlie  amount  due  on  his- 

llOtC9. 

STATEMENT   OF  THE  OASB. 

Demurrer  to  bill  of  complaint.  The  facts  stated  in  the  bill 
are  substantially  as  follows: 

The  plaintift*  was  the  owner  and  holder  of  two  promissory 
notes,  dated  August  26, 1872,  made  by  the  defendant  Ormes, 
payable  to  the  order  of  and  endorsed  by  the  other  defendant, 
Jones.  They  were  transferred,  before  maturity,  to  the  plaintiff, 
and  demand  of  payment  and  notice  of  dishonor  were  waived 
by  the  defendant  Jones,  the  endorser.  The  notes  were  secured 
by  trust  deeds  on  real  estate  in  the  city  of  Washington.  The 
notes  not  being  met  at  maturity,  the  property  was  advertised 
and  sold  under  the  powers  contained  in  the  deeds  of  trust,  and 
the  proceeds  were  not  sufficient,  by  the  sum  of  ?1,836.57,  to 
pay  the  notes.  The  property  was  bought  at  the  sale  by  the 
plaintiff,  who  now  owns  it 
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That  one  Mary  E.  Godey,  the  executrix  of  the  last  will  of 
William  H.  Godey,  about  the  26th  day  of  September,  1873, 
recorded  a  judgment  against  the  defendant  Ormes  in  the  sum 
of  $342.18,  and  afterwards  duly  sold  and  assigned  the  same 
to  Jones,  which  assignment  was  entered  of  record.  That  the 
said  judgment  was  recovered  prior  to  the  recording  of  said 
deeds,  and  thereupon  became  a  lien  upon  said  property. 

That  Jones  is  the  owner  of  said  judgment,  and  refuses  to 
permit  the  said  judgment  to  be  credited  upon  the  amount  due 
from  him  to  plaintiff  upon  the  notes,  and  threatens  to  issue 
a  writ  of  execution  to  be  levied  upon  said  property,  and  com- 
plainant fears  that  if  he  should  institute  proceedings  upon 
said  notes,  Jones  would  sell  and  transfer  his  interest  in  said 
judgment  to  defeat  the  application  of  the  amount  of  said 
judgment  as  a  credit  upon  the  amount  due  from  Jones  upon 
said  notes.  The  complainant  is  willing  that  the  amount  of 
said  judgment,  interest  and  costs,  may  be  credited  upon  the 
amount  due  him  from  Jones. 

The  complainant  prays  a  judgment  for  the  amount  due  him 
upon  the  notes;  that  Jones  be  restrained  from  assigning  or 
selling  said  judgment,  and  that  the  amountof  said  judgment 
may  be  credited  upon  the  notes. 

The  defendant  Jones  interposed  a  demurrer  to  the  bill  of 
complaint,  and  for  cause  showed  as  follows; 

That  the  plaintiff  is  not  entitled  upon  said  bill  to  the  relief 
^prayed  for,  because  he  had  adequate  remedy  at  law,  and  be- 
cause he  hath  not,  by  said  bill,  made  or  stated  such  a  case  as 
entitles  him  in  a  court  of  equity  to  any  discovery,  or  to  any 
relief  against  him,  as  to  the  matters  and  things  in  said  bill 
contained. 

The  special  term  allowed  the  demurrer  and  entered  a  decree 
dismissing  the  bill  as  to  Jones.  From  this  decree  the  plaintiff 
appealed. 

Enoch  ToUetiy  for  complainant,  submitted  the  following 
points  and  authorities: 

Ist.  If  the  bill  were  considered  deficient  in  that  it  does  not 
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allege  the  insolvency  of  Ormes  and  Jones,  an  opportunity 
should  be  given  to  correct  such  deficiency  by  amendment. 
The  records  of  this  court  clearly  show  such  insolvency. 

2d.  The  Godey  judgment  is  perfectly  good,  and  undoubtedly 
forms  a  prior  lien  upon  the  property.  It  would  be  inequitable 
to  permit  Jones  to  collect  or  sell  this  judgment,  and  thus  avoid 
the  application  thereof  to  the  debt  due  from  him  to  plaintiff'. 
Our  statute  permits  the  law  court  to  set  off  "  mutual  debts, 
*  •  •  whether  the  said  debts  be  of  the  same  or  a  different 
nature."  (Rev.  Stats.  Dist.  Col.,  96.)  Equity  usually  follows 
the  law  in  regard  to  set-off";  but  where  the  equities  of  the  case 
justify  it,  equity  courts  will  go  beyond  the  law  in  order  to  do 
justice  between  the  parties.  (2  Story  Eq.  Jur.,  sec.  1436; 
Williams  v.  Davies,  2  Simons  R.,  461 ;  Simpson  v.  Harty  1 
John.  Ch.,  80;  S.  C,  14  John.,  63.) 

James  S,  EdwardSy  for  defendant  Jones. 

Equity  will  not  restrain  proceedings  under  a  judgment  on 
the  ground  of  a  set-off' in  respect  to  distinct  and  unconnected 
debts,  in  the  absence  of  any  other  circumstances  calling  for 
the  aid  of  a  court.     (Dade  v.  ErioirCs  Ex^rSy  2  How.,  383.) 

The  mere  existence  of  cross-demands  is  not  of  itself  suffi- 
cient to  constitute  an  equitable  set-off',  or  to  warrant  an  in- 
junction; and  a  court  of  equity  will  not,  on  the  ground  of 
an  open  and  unsettled  account  between  the  parties,  restrain 
a  judgment  creditor  from  profiting  by  his  judgment.  {Raw- 
son  V.  Sammly  1  Cr.  &Ph.,  161.) 

A  set-off'  or  counter-demand,  acquired  after  verdict,  though 
greater  than  the  amount  of  the  verdict,  will  not  authorize 
an  injunction  against  the  proceedings,  since  it  would  be  mani- 
festly unjust  that  the  plaintiff  should  be  delayed  or  hindered 
in  obtaining  the  benefit  of  his  verdict  by  interposing  a  claim 
not  yet  established  by  law.  ( White  v.  O^Brieny  1  Sim,  &  Stu., 
551.     See,  also,  High  on  Injunctions,  p.  85,  and  others.) 

By  the  Court: 

There  is  no  allegation  in  the  bill  that  the  defendants  are  in- 
solvent, or  that  Jones  is  not  in  a  condition  to  pay  the  balance 
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due  the  complainant  upon  the  notes;  neither  is  there  any 
averment,  such  as  fraud  or  mistake,  which  would  confer 
equity  jurisdiction  or  prevent  the  complainant  from  collect- 
ing the  balance  due  upon  his  note  by  an  action  at  law.  For 
aught  that  appeare  upon  the  face  of  the  bill,  the  remedy  at 
law  is  full  and  adequate.  The  decree  below  was,  therefore, 
right.  It  has,  however,  been  suggested  at  the  bar  that  the 
notes  are  now  outlawed  and  the  defendants  insolvent,  and  an 
opportunity  is  asked  to  amend  the  bill  of  complaint  so  as  to 
set  forth  the  circumstances  necessary  to  supply  the  want  of 
equity  in  its  allegations.  The  order  of  the  court  will  be  to 
affirm  the  judgment,  but  to  remand  the  cause  to  the  special 
term,  with  leave  to  the  complainant  to  amend  his  bill  in  the 
respect  just  mentioned. 


POTTIER  k  STYMUS  MANUFACTURING   COMPANY  v. 

JONATHAN  TAYLOR. 

At  Law. — No.  15,141. 

Tlie  District  of  Columbia  is  not  liable  to  be  garnished  for  debts  due  its 
conliiictors,  and  tlie  Commissioneis  are  exempt  from  such  process 
on  the  grounds  of  public  policy. 

STATEMENT   OF  THE  CASE  AND   DECISION. 

Motion  to  quash  a  writ  of  process  served  on  the  Commis- 
sioners of  the  District  of  Columbia.  The  action  is  on  a  judg- 
ment in  favor  of  the  plaintiff  in  the  Supreme  Court  of  New 
York,  and  the  attachment  was  issued  for  the  purpose  of 
subjecting  to  the  payment  of  plaintiffe'  claims  certain  moneys 
due  the  defendant,  Taylor,  by  the  District  of  Columbia,  for 
work  done  on  the  public  streets  under  contract  made  by  him 
with  said  Commissioners.  It  is  admitted  that  there  is  a  bal- 
ance due  Taylor  for  such  work,  and  that  the  garnishees  are 
accounting  officers  of  the  District,  and  that  they  held  such 


to  1879.]  Supreme  Court,  D.  C.  5 

Schoyer  v.  Commissioners  Freedman^s  Savings  Bank. 

balance  in  their  official  character  as  municipal  officers.  The 
question  presented  is  whether  the  sum  thus  due  the  defend- 
ant, Taylor,  is  liable  to  attachment  by  his  creditors  in  the 
hands  of  the  District  Commissioners.  The  chief  justice  in 
the  Circuit  Court  made  an  order  quashing  said  writ  of  attach- 
ment, from  which  the  plaintiffs  appealed.  The  general  term 
affirmed  the  decision  of  the  court  below,  holding  that  the 
District  was  not  liable  to  be  garnished  for  debts  due  to  its 
contractore,  and  that  the  Commissioners  are  exempt  from 
such  process  on  the  grounds  of  public  policy.  {Deir  ^  Thomih 
son  V.  Tivioihy  Lubey  et  al^  1  McA.,  187.) 

Glen  W.  Cooper  and  JS.  D.  Beam,  for  plaintiffs. 

Shellabarger  ^  Wilson,  for  defendant  Taylor. 


GEORGE  W.  SCHOYER  v.  JOHN  J.  CRESWELL,  ROBERT 
PURVIS,  AND  ROBERT  H.  P.  LEIPOLD,  COMMISSION- 
ERS OF  THE  FREEDMAN'S  SAVINGS  AND  TRUST 
COMPANY. 

At  Law.— No.  14,959. 

It  is  no  cause  of  action  a^inst  tiie  commissioners  of  the  Freedman's? 
Savings  and  Trust  Company,  that  a  depositor  gave  sixty  days' 
notice,  according  to  the  rules  of  the  company,  that  he  intended  to 
check  or  draw  out  the  amount  of  his  deposit,  and  that  the  sixty 
days  expired  before  the  suspension  toolc  place,  or  the  commissioners 
took  possession  of  the  assets. 

STATEMENT   OF  THE   CASE   AND   DECISION. 

Demurrer  to  a  replication.  The  declaration  contains  the 
common  counts,  and  the  bill  of  particulars  shows  a  demand 
for  the  sum  of  $527.28. 

The  plea  in  bar  sets  up  that  the  defendants  were  appointed 
to  settle  the  business  affairs  of  the  Freedman's  Savings  and 
Trust  Company,  under  and  by  virtue  of  an  act  of  Congress 
approved  June  20,  1874;  that  said  corporation  is  insolv- 
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ent,  and  closed  its  doors  and  ceased  to  pay  its  creditoi*s  on 
the  29th  day  of  June,  1874,  and  that  the  defendants,  since 
the  11th  day  of  July  thereafter,  have  been  engaged  in  dis- 
charging their  duties  as  commissioners;  that  they  have  de- 
clared one  dividend  of  20  per  cent.,  and  that  plaintift*  has 
received  that  dividend  upon  the  amount  of  his  claim  before 
the  commencement  of  this  action.  Replication  that  plaintiff 
had  deposited  with  the  Freedman's  Savings  and  Trust  Com- 
pany the  sum  of  $652.21,  subject  to  his  order,  and  on  the 
29th  day  of  April,  1874,  in  pursuance  of  the  rules  of  said 
company,  he  gave  sixty  days'  notice  to  the  officers  thereof 
that  he  intended  to  draw  or  check  out  the  entire  amount,  and 
at  the  end  of  said  sixty  days,  which  occurred  before  the  sus- 
pension of  the  company,  and  before  the  defendants  qualified 
and  took  possession  of  its  effects,  he  demanded  payment.  To 
this  the  defendants  demurred,  on  the  ground  that  it  is  imma- 
terial whether  or  not  a  notice  was  given  to  the  Freedman's 
Savings  and  Trust  Company  before  suspension,  as  the  defend- 
ants could  not  pay  out  the  funds  in  their  hands  except  as  the 
statute  directs.  These  causes  of  demurrer  were  sustained  bv 
the  court  below,  and  the  general  term  are  of  the  same  opin- 
ion.    The  judgment  is  therefore  affirmed. 

Moore  ^  Newman^  for  plaintiff'. 

Enoch  Totteiiy  for  defendants. 


STEPHEN  FITZGERALD  v.  JULIA  LEISMAN. 

At  Law.— No.  14,715. 

An  appeal  will  not  lie  from  a  judgment  in  a  Justice^s  Court  foinided  upon 
a  verdict  of  a  jury. 

The  case  is  stated  in  the  opinion  of  the  court. 
H.  B.  MoidtoYiy  for  plaintiff. 
M,  Thompson^  for  defendant. 
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Mr.  Justice  MacArthur  delivered  the  opinion  of  the  court : 

Motion  to  quash  writ  of  certiorari.  The  action  was  com- 
menced before  a  justice  of  the  peace.  Both  parties  appeared 
and  the  plaintiff  demanded  a  trial  by  juiy,  who  returned  a 
verdict  for  $50  in  favor  of  the  plaintiff,  upon  which  there 
was  judgment.  The  defendant  prayed  an  appeal  to  this  court, 
which  was  refused  by  the  justice  on  the  ground  that  an  appeal 
would  not  lie  from  a  judgment  in  a  Justice's  Court  founded 
upon  the  verdict  of  a  jury. 

The  defendant  then  applied  for  a  writ  of  certiorari,  and 
upon  the  facts  above  set  forth  this  motion  to  quash  was  made 
by  the  plaintiff  before  the  judge  holding  the  Circuit  Court, 
who  has  certified  it  to  the  general  term  to  be  heard  in  the 
first  instance.  The  question  now  to  be  determined  is  whether 
the  justice  was  right  in  refusing  the  appeal  demanded  by  the 
defendant,  or,  in  other  words,  whether  an  appeal  lies  to  a 
judgment  of  a  justice  of  the  peace  upon  the  verdict  of  a  jury. 
We  are  all  of  opinion  that  there  is  no  right  of  appeal  in  such 
case. 

In  the  first  place  we  cannot  examine  the  facts  of  the  case 
upon  certiorari,  because  this  court  cannot  know  the  facts 
which  were  found  by  the  jury.  There  is  no  special  finding, 
and  the  petitioner  has  not  disclosed  them,  nor,  indeed,  is  it 
in  his  power  to  state  any  matter  of  fact  upon  which  the  verdict 
is  founded,  and  which  would  show  it,  to  be  erroneous;  and 
there  is  no  record  of  the  evidence  of  which  this  court  can  take 
judicial  cognizance.  There  is,  therefore,  no  ground  upon 
which  this  writ  can  be  sustained,  and  for  this  reason  alone  it 
ought  to  be  quashed. 

The  late  Circuit  Court  of  this  District  had  occasion  to  con- 
strue the  act  of  Congress  approved  March  1, 1828,  in  regard 
to  the  jurisdiction  of  justices  of  the  peace  in  the  District  of 
Columbia,  and  they  uniformly  decided  that  no  appeal  would 
lie  from  a  judgment  in  a  Justice's  Court,  upon  the  verdict  of 
a  jury,  to  retry  the  case  upon  its  merits.  They  held  that  in 
such  a  case  the  justice  acted  ministerially  in  entering  judg- 
ment upon  the  verdict;  that  the  jury  was  a  substitute  for  the 
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magistrate,  and  decided  both  law  and  fact;  that  consequently 
there  was  neither  certiorari  nor  a  bill  of  exceptions,  for 
the  reason  that  there  was  no  act  of  the  justice  to  revise  or 
review.  The  seventh  amendment  to  the  Constitution,  which 
declares  that  "no  fact  tried  by  a  jury  shall  be  otherwise 
re-examined  in  any  court  of  the  United  States  than  according 
to  the  rules  of  the  common  law,"  is  a  prohibition  to  the  courts 
of  the  United  States  to  retry  a  case  by  a  jury  in  any  other 
manner  than  according  to  the  method  pointed  out  by  the 
common  law,  and  we  all  know  that  the  only  mode  known  to 
the  common  law  of  retrying  an  issue  already  passed  upon  by 
a  jury  was  by  the  granting  of  a  new  trial.  A  case  that  has 
once  been  submitted  to  a  jury,  and  a  verdict  obtained,  cannot 
be  submitted  to  another  jury  in  any  other  way  at  common 
law.  The  justice  of  the  peace  is  not  authorized  to  grant  a 
motion  for  a  new  trial,  nor  can  any  exceptions  be  taken  to 
his  rulings  or  instructions  to  the  jury,  for  he  is  not  permitted 
to  pass  either  upon  questions  of  fact  or  law.  The  parties  to 
a  case  brought  here  by  an  appeal  from  a  judgment  of  a  justice 
of  the  peace,  can  demand  a  jury  trial,  for  the  reason  the  trial 
in  the  court  below  was  by  the  justice  alone.  It  would,  there- 
fore, contravene  the  amendment  of  the  Constitution  just  re- 
ferred to  should  we  try  this  case  upon  an  appeal. 

We  would  further  suggest  that  the  Revised  Statutes  embody 
the  provisions  of  the  act  of  March  1,  1823,  in  respect  to  all 
matters  of  appeal,  and  the  decisions  of  the  late  Circuit  Court 
are  as  applicable  to  existing  provisions  as  to  those  formerly 
in  force.  We  refer  to  Smith  v.  Chase^  2  Cranch  C.  C,  348; 
Davidson  v.  J?wrr,  2  Cranch  C.  C,  515 ;  and  the  cases  cited 
in  the  marginal  note  to  the  seven  hundred  and  seventy-fourth 
section  of  the  Revised  Statutes,  p.  92. 

For  a  general  discussion  of  the  constitutional  question  grow- 
ing out  of  the  seventh  amendment,  see  Parsons  v.  Bedford^  3 
Peters,  444,  445. 

The  motion  to  quash  is  granted. 
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MARY  A.  PARSON  ET  AL.  v.  GEORGE  AND  ANN  S. 

PARKER. 

Equity.— No.  3730. 

I.  An  order  overruling  or  sustainino;  a  demurrer,  with  leave  to  amend  or 

answer  over,  is  not  appealable. 

II.  An  order  sustaining  a  demurrer  to  a  bill  of  complaint  in  equity,  or 
to  a  declaration  at  law,  does  not  Involve  the  merits  of  the  case 
where  leave  is  given  to  amend  such  bill  or  declaration  witliin  a 
specifled  time.  If  the  plaintiff  elects  not  to  amend,  and  tiiere  Is 
judgment  against  him,  he  may  then  appeal  to  the  general  term. 

III.  After  final  judgment,  if  an  appeal  be  taken,  all  orders  made  In 
the  progress  of  the  suit  affecting  the  merits  are  subject  to  review  by 
this  court. 

The  case  is  stated  in  the  opinion  of  the  court. 
John  1).  McPhersoTiy  for  complainants. 
Gordon  ^  Gordon,  for  defendants. 

Mr.  Justice  Olin  delivered  the  opinion  of  the  court: 

The  question  arising  in  this  case,  and  in  several  other  cases 
brought  before  us  at  this  term,  is  whether  an  order  overrul- 
ing or  sustaining  a  demurrer,  with  leave  to  amend  or  answer 
over,  is  an  appealable  order.  The  solution  of  this  question 
depends  upon  the  meaning  and  true  interpretation  of  section 
772,  Revised  Statutes  of  this  District,  page  92.  The  section 
provides  that — 

"  Any  party  aggrieved  by  any  order,  judgment,  or  decree 
made  or  pronounced  at  any  special  terra,  may,  if  the  same  in- 
I'olves  the  merits  of  i/ie  action  or  proceeding,  appeal  thereupon  to 
the  general  term  of  the  Supreme  Court;  and  upon  such  ap- 
peal the  general  term  shall  review  such  oi'der,  judgment,  or 
decree,  and  affirm,  reverse,  or  modify  the  same,  as  shall  be 
just" 

By  an  oi'der,  judgment,  or  decree  involving  the  merits  of 
a  case,  we  understand  an  order,  judgment,  or  decree  which 
puts  an  end  to  the  suit  or  conti'ovei'sy  while  unreversed  or  not 
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set  aside.  An  order  sustaining  a  demurrer  to  a  bill  of  com- 
plaint in  equity,  or  to  a  declaration  at  law,  does  not  involve 
the  merits  of  a  case  where  leave  is  given  to  amend  such  bill 
or  declaration  within  a  specified  time.  If  the  complainant 
or  plaintiff  elects  not  to  amend  within  the  time  limited,  and 
judgment  is  entered  against  him,  he  may  then  appeal  to  the 
court  in  general  term,  and  this  court  will  then  determine 
whether  the  demurrer  was  a  response  to  the  action.  So,  on 
the  other  hand,  if  the  defendant  interposes  a  plea  to  a  bill  in 
equity,  or  a  plea  to  a  declaration  at  law,  and  the  complainant 
or  plaintiff  demurs  to  such  plea,  and  the  demurrer  is  adjudged 
to  be  well  taken,  but  leave  is  given  to  amend  by  pleading  to 
the  merits,  such  order  does  not  involve  the  merits.  If^he 
defendant  elects  not  to  amend  by  pleading,  within  the  time 
limited,  to  the  merits,  and  final  judgment  is  taken  against 
him,  he  then  may  appeal  to  the  court  in  banc,  which  will  de- 
termine whether  the  demurrer  was  properly  sustained  or 
overruled.  There  is  no  hardship  in  this  rule.  That,  we 
think,  is  the  true  meaning  of  section  772;  for  it  provides  that 
in  an  appeal  to  this  court  from  any  other  judgment  or  decree 
involving  the  merits  of  a  case,  this  court  shall  review  such 
order,  judgment,  or  decree,  and  affirm,  reverse,  or  modify 
the  same  as  shall  be  just.  It  was  strenuously  argued  in  this 
case  that  the  meaning  of  the  section  I  have  before  quoted  is 
that  any  order,  judgment,  or  decree  affecting  the  merits  of  a 
case  made  at  a  special  term  was  appealable  to*  the  court  in 
banc.  The  difference  between  an  order  affecting  the  merits 
of  a  case  and  an  order,  4;c.,  involving,  4;c.,  merits  of  a  case, 
is  scarcely  worth  discussion.  By  the  merits  of  a  case  I  sup- 
pose is  included  the  averments  of  such  facts  as  will  constitute 
a  ground  of  relief  at  law  or  in  equity.  If  the  bill  or  decla- 
ration does  not  contain  by  averment  all  those  essential  mer- 
its, it  is  demurrable.  An  order,  judgment,  or  decree  involv- 
ing the  merits  of  a  case  is  therefore  such,  and  such  only,  as, 
if  not  set  aside  or  reversed,  will  put  an  end  to  the  suit  or 
controversy.  To  hold  the  contrary  would  render  every  order 
made  either  at  law  or  in  equity  appealable.     It  is  difficult  to 
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conceive  that  any  order  made  in  the  course  of  judicial  pro- 
ceeding may  not,  to  some  extent,  in  a  greater  or  lees  degree, 
affect  the  merits  of  the  case.  For  instance,  an  order  extend- 
ing the  time  to  plead,  or  an  order  refusing  to  extend  such 
time,  or  an  order  requiring  the  party  to  furnish  a  farther  and 
more  specific  bill  of  particulars,  and  many  other  orders  which 
might  be  enumerated,  may  aftect  the  case;  but  as  such  or- 
ders do  not  involve  the  merits  of  the  case,  they  are  not  ap- 
pealable. After  final  judgment  in  a  case,  if  an  appeal  be 
taken,  all  orders  made  in  the  progress  of  the  case  affecting 
the  merits  of  the  suit  are  subject  to  review  by  this  court. 


THE  WASHINGTON  AND  GEORGETOWN  RAILROAD  CO. 

V.  THE  DISTRICT  OF  COLUMBIA. 

At  Law. — ^No.  14,510. 

The  Board  of  Public  Works  hail  no  authority  to  enter  into  a  contract  for 
paving  a  sidewalk  on  one  of  the  streets  around  the  Capitol,  which 
was  provided  for  in  sundry  civil  appropriation  act  of  March  3,  1873, 
17  Stats,  at  Large. 

STATEMENT  OF  THE   CASE    AND   DECISION. 

Demurrer  to  declaration. 

The  facts  alleged  in  the  declaration  are  substantially  these : 
On  the  7th  of  November,  1873,  the  Board  of  Public  Works 
issued  a  notice  to  the  effect,  that  owners  of  property  might 
receive  permission  to  lay  improvements  in  front  of  their 
property  so  far  as  inside  walks,  paridng,  and  curbing  were 
concerned,  according  to  certain  regulations  that  were  pre- 
scribed in  said  notice.  When  the  work  was  performed,  cer- 
tificates were  to  be  issued  for  the  amount  due  the  person 
performing  the  work ;  which  certificates  were  to  be  deducted 
from  the  assessment  for  street  improvements  on  private 
property.  Afterwards,  on  the  7th  day  of  March,  1874,  writ- 
ten orders  were  made  by  the  board  permitting  the  plaintiff 
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to  do  the  necessary  parking  on  the  north  side  of  B  street 
north,  from  First  street  west  to  New  Jereey  avenue,  and  also 
to  grade  and  pave  the  footways  along  the  same  part  of  B 
street.  Thereupon  the  plaintiif,  about  the  1st  day  of  April, 
1874,  performed  the  labor  and  furnished  the  materials  neces- 
sary, and  graded  and  paved  the  footway  of,  and  parked,  the 
said  portion  of  B  street  in  a  good,  workmanlike  manner. 
The  work  and  materials  were  approved  by  the  engineer  of 
the  board,  and  was  thereby  accepted  by  the  District  of  Co- 
lumbia, and  has  ever  since  been  used  as  a  public  thorough- 
fare,  and  the  labor  and  materials  were  reasonably  worth  the 
sum  of  $2,269.95,  one-third  of  which  sum  was,  according  to 
law,  assessable  against  the  plaintift*,  as  the  owner  of  the  ad- 
joining property,  leaving  a  balance  due  the  plaintiff  from 
the  defendant  of  $1,513.30. 

The  defendant  demurred,  on  the  ground  that  the  action 
alleged  to  have  been  taken  by  the  Board  of  Public  "Works 
did  not  constitute  a  valid  contract  binding  upon  the  District. 
The  following  matters  of  public  law  are  here  referred  to  as 
included  in  the  issue.  The  thirty-seventh  section  of  the  act 
of  Congress  of  February  21, 1871,  requires  that  all  contracts 
made  by  the  board  shall  be  in  writing  and  signed  by  the  parties 
making  the  same,  and  that  the  board  shall  have  no  power 
to  make  contracts  to  bind  the  District  to  the  payment  of  any 
sums  of  money  except  in  pursuance  to  appropriations  made 
by  law,  and  not  until  such  appropriation  shall  have  been 
made.  The  act  of  Congress  of  May  8,  1872,  (17  Statutes  at 
Large,  section  6,)  enlarged  the  public  grounds  around  the 
Capitol  by  extension  between  First  street  east  and  First 
street  west  northwardly  to  the  south  side  of  North  B  street 
and  southwardly  to  the  north  side  of  South  B  street. 

The  sundry  civil  appropriation  act  of  3d  March,  1873, 
(17  Statutes  at  Large,  519,)  appropriated  "  for  grading  and 
paving  the  streets  and  footways  around  the  Capitol,  and  run- 
ning from  Pennsylvania  avenue  to  B  streets  north  and  south, 
to  the  line  of  the  east  front  of  the  Capitol,  and  for  improving 
the  grounds  within  that  area,  one  hundred  and  twenty-five 
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thousaDd  dollars:  Provided^  That  in  the  improvements  of 
streets  about  the  Capitol  the  Secretary  of  the  Interior  shall 
assess  and  collect  the  cost  of  all  improvements  made  in  front 
of  all  private  property  in  the  same  proportion  as  charged  by 
the  District  authorities  for  similar  improvements." 

The  above  act  by  its  terms  covers  the  streets  and  footways 
around  the  Capitol  grounds,  and,  it  is  contended  by  the  de- 
fendant, includes  the  streets  and  sidewalks  where  the  park- 
ing and  paving  was  performed  by  the  plaintiff. 

The  cause  upon  demurrer  was  certified  to  be  heard  at  the 
general  term  in  the  first  instance.  The  court  sustained  the 
demurrer,  holding  that  the  law  above  cited  provided  that  the 
streets  where  the  plaintiff  sues  for  laying  a  sidewalk  and 
parking  were  to  be  improved  by  the  United  States,  and  that 
the  Board  of  Public  Works  had  no  authority  for  charging 
any  portion  of  the  expense  to  the  District  of  Columbia,  or 
to  assess  any  portion  of  it  on  private  property ;  that  this 
power  is  placed  in  express  terms  by  the  act  in  the  Secretary 
of  the  Interior,  and  not  in  the  Board  of  Public  Works. 

Demurrer  sustained. 

Enoch  ToiieTiy  for  plaintiff. 

E.  L.  StanioUy  attorney  for  District  of  Columbia. 

An  amended  declaration  was  afterwards  filed  in  this  cause 
by  permission  of  the  court,  and  it  appearing  thereby  that  B 
street  was  not  within  the  public  grounds  surrounding  the 
Capitol,  the  plaintiff's  right  to  recover  was  sustained. 


\ 
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IN  THE  MATTER  OF  JOHN  McCLOSKEY'S  APPLICATION 
FOR  A  PATENT  ON  BELT  GEARING,  FILED  AUGUST 
20,  1876. 

I.  A  patent  nyIU  not  be  granted  by  tiie  Commissioner  of  Patents  for  an 
invention  whicii  lias  t)een  previously  described  in  an  English  patent, 
nor  will  it  be  granted  where,  from  the  state  of  tlie  art,  no  further 
description  than  that  contained  in  the  English  patent  is  neee^ssaryin 
order  to  enable  a  mechanic  to  construct  and  operate  the  alleged 
improvement.  This  is  especially  the  case  where  the  claim  is  for  a 
combination,  and  not  for  the  pi'ocess  by  wliich  it  is  produced. 

IL  When  an  Englisli  patent  describes  an  improvement,  and  also  an  alter- 
nate mode  of  effecting  the  object,  it  will  be  a  good  ground  for  refusing 
a  patent  in  this  country  to  another  person  for  either  of  the  modes  so 
described. 

HI.  Wlien  a  production  or  combination  is  claimed,  it  is  not  neces-jaiy  to 
describe  the  process  b}'^  which  It  is  made.  That  may  properly  be  left 
to  the  skill  and  judgment  of  persons  acquainted  with  the  art. 

The  case  is  stated  in  the  opinion  of  the  court. 
James  A.  Whitney,  for  applicant. 

Extracts  from  briefs  of  counsel  : 

More  than  this,  these  several  officials  (of  Patent  Office)  lay 
gi-eat  stress  upon  the  assumed  state  of  the  art.  Now,  as  a 
matter  of  fact,  there  is  no  state  of  the  art  as  relates  to  the 
manufacture  of  metallic  driving  belts;  for  metallic  driving 
belts  were  not  known  in  any  art  before  McCloskey's  mention 
of  them.  These  gentlemen  refer  to  the  well-known  chain 
and  sprocket  wheel ;  but  the  chain  used  in  connection  with 
a  sprocket  wheel  is  made  up  of  forged  or  cast  metallic  links 
connected  by  transverse  pivots,  and  these  links,  catching  over 
the  radial  spurs  of  a  sprocket  wheel,  receive  and  transmit 
motion  therefrom ;  but  the  manufacture  of  chains  and  sprocket 
wheels  is  totally  distinct  from  the  handicraft  called  into  play 
in  the  production  of  applicant's  invention.  The  chain  and 
the  sprocket  wheel  are  the  product  of  the  founder  and  the 
blacksmith,  in  conjunction  with  mechanical  ability  sufficient 
to  bore  straight  holes  with  a  drill  and  insert  straight  pivots. 
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McCloskey's  invention  relates  to  the  use  of  tempered  sheet 
metal,  cut  into  a  strip,  punched  with  holes,  fastened  together 
at  its  ends,  and  provided  upon  the  periphery  of  a  pulley  fur- 
nished with  radial  spurs  in  such  manner  that,  while  the  per- 
forated endless  strip  of  sheet  metal  hugs  the  surface  of  the 
pulley  like  a  common  belt,  its  holes  receive  the  radial  spurs 
of  the  pulley  in  order  to  combine  an  absolutely  positive 
transmission  of  motion  with  the  smooth  running  and  avoid- 
ance of  friction  incident  to  the  hugging  of  the  belt  upon  the 
pulley.  Here  is  a  result  diiibrent  from  that  obtained  by  the 
chain  and  sprocket  wheel ;  and  a  result  obtained  by  a  means 
I  quite  different  from  those  obtained  by  the  chain  and  sprocket 

I  wheel;  and  a  result  obtained  by  means   not   indicated  in 

j  Winter's  patent,  (the  reference  cited,)  for  the  simple  reason 

[  that  the  means  indicated  in  Winter's  patent  aforesaid  is  not 

!  an  apparatus  the  same  as  McCloskey's,  but  a  device  quite 

different  in  its  proposed  construction,  and  one  so  opposed  to 
all  the  principles  of  mechanics  that  it  cannot  be  made,  and, 
even  if  made,  it  cannot  be  used,  and  which,  as  a  result,  never 
has  been  made,  and  never  will  be.  (Citing  Jones  v.  Seioall,  6 
Fisher,  343;  Poppmkusenv,  N.  Y.  Guiia  Percha  Comb  Co.^  2 
Fisher,  62,  83,  461 ;  Woodman  v.  Stimpson,  3  Fisher,  98,  343 ; 
NationcU  Filtering  Oil  Co,  v.  Arctic  Oil  Cb.,  4  Fisher,  514,  532, 
584;  Waterbury  Brass  Go.  v.  Miller^  5  Fisher,  48,  and  6  Id., 
115.) 

/.  B.  Churchy  for  Commissioner  of  Patents. 

Both  McCloskey's  and  Winter's  specification  must  be  con- 
sidered as  addressed  to  mechanics  acquainted  with  the  art  to 
which  the  inventions  belong.  They  each  describe  the  com- 
bination of  flexible  metallic  belts,  having  equidistant  perfora- 
tions with  pulleys,  having  projections  to  fit  said  perforations, 
and  because  one  has  failed  to  point  out  any  machinery  for 
producing  such  belts,  whereas  the  other  has  referred  to  one 
class  of  machines,  he  cannot  be  said  to  have  given  less  to  the 
public,  simply  because  one  of  such  machines  may  not  be 
adapted  for  the  purpose. 
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Even  admitting  that  the  machine  described  would  not  oper- 
ate, which  is  denied,  still  it  cannot  be  maintained  that  the 
invention  claimed  was  not  fully  described,  and  as  capable  of 
being  used  at  that  time  as  at  present,  even  with  the  aid  of 
applicant's  specification,  which  conveys  no  information  what- 
ever upon  the  subject. 

If,  without  any  further  instruction  than  that  derived  from 
Winter's  specification,  a  mechanic  could  make  and  use  the 
invention  claimed  by  applicant,  he  gave  all  the  information 
that  was  necessary,  and  this  although  he  may  in  the  patent 
suggest  the  use  of  an  inoperative  machine ;  for  it  was  not 
necessary  that  the  machine  be  employed  in  order  to  work  the 
invention. 

It  is  a  well-settled  rule  that  every  description  of  an  inven- 
tion, whether  contained  in  a  patent  or  printed  publication,  is 
to  be  construed  in  view  of  the  state  of  the  art  at  the  time  of 
its  issue.  {Railroad  Co.  v.  DvboiSy  1  Wall.,  47 ;  Mann  v.  Bat/lisp^ 
10  O.  G.,  789;  Estabrook  v.  DmoUry  10  0.  G.,  909.) 

That  it  required  no  invention  to  make  the  belt  with  per- 
forations after  the  combination  claimed  had  once  been  sug- 
gested, is  evident  upon  a  consideration  of  the  then  state  of  the 
art. 

Metallic  belts  were  old  and  well  known,  as  shown  by  the 
following  patents:  An  English  provisional  specification  filed 
by  E.  T.  Hughes,  No.  1357,  dated  May  30, 1863,  for  metallic 
belts  for  pulleys,  in  which  is  described  the  use  of  a  metallic 
band,  preferably  of  steel,  in  connection  with  pulleys,  this  band 
to  be  used  as  a  substitute  for  the  ordinary  leather,  rubber,  or 
woven  belts. 

A  like  description  filed  by  P.  L.  and  C.  L.  Hancock,  No. 
583,  and  dated  February  24,1866,  in  which  the  invention  is 
said  to  consist  **  in  the  manufacture  of  driving  belts  or  bands 
of  endless  strips  or  bands  of  steel,  iron,  brass,  copper,  or  other 
metal  or  metallic  alloy,  possessing  sufiicient  strength  and  flexi- 
bility," these  strips  to  be  used  singly,  two  riveted  together,  or 
in  combination  with  leather. 

Letters-patent  have  also  been  granted  in  this  country  for 
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similar  combinations  of  steel  with  leather  or  rubber  belts. 
See  patents  to  T.  Standring,  September  1, 1868,  No,  81,823 ; 
V.  Fountain,  Jr.,  December  17,  1867,  No.  72,181;  and  L. 
Stern,  August  3,  1869,  No.  93,364,  copies  of  which,  duly  cer- 
tified, are  here  presented. 

It  thus  appears  that  steel  bands  have  been  long  known,  and 
the  requisite  material  and  qualities  specifically  pointed  out. 
Moreover,  there  was  no  room  for  speculation  or  experiment 
as  to  the  co-operation  of  a  flexible  belt  and  a  sprocket  wheel 
or  pulley,  with  projections;  for  that,  too,  was  old  in  the  art. 
See  patent  to  John  Boynton  for  carding  engine  for  wool,  fee, 
July  12, 1843,  antedated  January  12, 1843,  No.  3,174.  When, 
therefore, Winter  suggested  a  perforated  metallic  belt,  all  it 
was  necessary  to  do  was  fo  punch  holes  at  regular  intervals 
through  any  one  of  the  belts  described,  and  apply  it  to  pulleys 
having  spurs  or  projections  on  their  periphery  to  fit  into  such 
perforations,  thus  fulfilling  -he  conditions  as  to  sufficiency  of 
a  reference  as  laid  down  lit'Seymour  v.  Osbome^W  Wall,  516, 
that  "the  knowledge  supposed  to  be  derived  from  the  publi- 
cations must  be  sufficient  to  enable  those  skilled  in  the  art  or 
science  to  understand  the  nature  and  operation  of  the  inven- 
tion, and  to  carry  it  into  practical  use." 

In  conclusion,  it  may  be  stated  that  the  applicant  has  failed 
to  show  that  the  invention  described  by  Winter  in  his  patent 
is  inoperative  ;  that  the  presumption  is  in  favor  of  its  practi- 
cability, and  that,  describing  the  invention  claimed,  it  is  im- 
material whether  or  not  the  patent  describes  an  inoperative 
machine  or  none  at  all,  provided  the  combination  as  stated 
could  be  made  and  used,  which,  in  this  case,  is  apparent,  in. 
view  of  the  state  of  the  art,  the  means  of  manufacturing  being, 
auxiliary  to  the  real  invention. 

And  further,  McCloskey  cannot  be  heard  to  deny  that  the 
combination  described  by  Winter  is  capable  of  being  made 
and  used  by  those  skilled  in  the  art,  inasmuch  as  he  himself 
has  failed  to  describe  any  means  whatever  for  the  purpose, 
and  to  deny  that  Winter's  combination  is  operative  is  to  con- 
demn his  own  alleged  invention. 
2 
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Mr.  Justice  MacArthur  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  decision  of  the  Commissioner  of 
Patents  refusing  an  application  for  a  patent  on  belt  gearing, 
tiled  August  20,  1876.     Applicant's  claim  is  as  follows: 

"The  endless  flexible  metallic  belt  A,  formed  with  a  system 
of  holes,  a,  in  combination  with  pulley  constructed  with  a 
series  of  radial  spurs  arranged  to  play  into  the  holes,  a,  of  the 
metallic  belt,  substimtiallj^  as  herein  described,  for  the  purpose 
specified." 

The  alleged  invention,  it  will  be  seen,  consists  in  combina-  , 
tion  of  a  perforated  metallic  belt  or  band,  with  a  pulley  hav- 
ing radial  spurs  or  projections  on  the  periphery,  which,  during 
the  rotation  of  the  pulley,  enter  the  perforations,  and  so  give 
a  positive  and  non-slipping  action  to  the  belt.  In  other  words, 
the  specifications  describe  a  metallic  belt,  perforated  at  equal 
intervals,  and  combined  with  a  pulley  having  teeth  which  fit 
into  the  perforations  in  the  rotary  motion  of  the  pulley.  The 
advantages  claimed  for  this  arrangement  are,  that  it  difters 
from  the  ordinary  belt  in  the  steady  hold  by  which  the  pulley 
keeps  it  in  place ;  that  it  also  differs  from  cog  gearing  in  the 
absence  of  noise  and  reaction  of  the  wheels  upon  each  other; 
and  that  it  also  differs  from  chain  gearing  in  the  fact  that  a 
very  large  proportion  of  the  power  transmitted  by  the  belt  is 
due  to  its  frictional  or  hugging  contact  on  the  broad  periphery 
of  \he  pulley.  The  combination  is,  therefore,  recommended 
by  marked  indications  of  utility,  and  would  be  entitled  to  a 
patent  unless  it  has  been  anticipated  by  previous  discoveries. 

The  Commissioner  rejected  the  application  on  an  appeal 
made  to  him  from  a  decision  against  a  patent  by  the  examin- 
ers-in-chief, and  afterwards  denied  a  motion  for  a  rehearing, 
based  on  the  ground  that  newly-discovered  evidence  might 
be  considered.  The  claim  was  rejected,  for  the  reason  that  it 
was  substantially  anticipated  by  an  English  patent,  dated  Au- 
gust 80, 1869,  No.  2,586,  for  improved  metallic  driving  belts. 
The  description  of  this  invention,  taken  from  a  copy  of  the 
English  patent,  is  as  follows: 

•*  This  improved  metallic  driving  belt  consists  of  a  wire  or 
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rod  of  iron,  copper,  or  other  suitable  metaly  flattened  at  intervals 
of  equal  distances  apart,  sufficient  to  be  elastic  when  annealed, 
portions  of  the  said  wire  being  left  prominent,  forming  teeth 
or  projections  thereon  to  lit  into  teeth  or  notches  formed  in 
the  surface  of  the  pulleys  to  be  used  in  connection  therewith, 
for  driving  or  communicating  motion  to  different  kinds  of 
machinery.  Or  instead  of  projectiops  being  formed  thereon, 
perforations  may  be  made  in  flattened  wire  to  tit  projections 
formed  on  the  pulleys  to  be  used  therewith. 

"In  the  manufacture  of  such  belts  or  bands,  I  use  a  pair  of 
hardened  steel  rollers,  the  surface  of  one  or  both  being  formed 
suiUibly  to  leave  the  projection  or  to  produce  the  perforations^  as 
may  be  required." 

He  then  proceeds  to  describe,  by  reference  to  drawings, 
a  pair  of  rollers  for  forming  the  projections  on  the  wire,  but 
makes  no  further  reference  to  those  for  making  the  flattened 
and  perforated  belt. 

It  was  considered  by  the  Commissioner  that,  m  view  of  the 
state  of  the  arf,  no  further  description  than  is  contained  in  the 
English  patent  is  necessary  to  enable  any  mechanic  acquaint- 
ed with  such  devices  to  construct  and  operate  McCIoskey's 
improvement,  and  that,  therefore,  no  invention  had  been  made 
by  the  applicant.  The  case  comes  here  on  appeal  from  that 
decision,  the  reasons  of  appealing  being  that  the  Commis- 
sioner erred  in  respect  of  the  grounds  upon  which  he  refused 
the  patent.  In  order  that  the  merits  of  this  application  may 
be  properly  considered,  it  is,  therefore,  necessary  to  determine 
in  what  respect  the  alleged  invention  is  original.  If  the  de- 
scription in  the  British  patent,  taken  in  connection  with  what 
was  then  known  in  regard  to  the  state  of  the  art,  would 
suggest  the  proposed  combination  to  a  person  of  mechan- 
ical skill  and  judgment,  the  decision  of  the  Commissioner 
must  be  affirmed  for  the  reasons  stated  by  that  officer  in 
rejecting  the  claim.  The  idea  of  employing  driving  belts 
of  steel,  iron,  brass,  copper,  or  other  metal  possessing  strength 
and  flexibility  for  the  transmission  of  motive  power,  is  not 
new.    They  had  been  used  on  pulleys  for  several  years,  and 


20  SuPRKMB  Court,  D.  C.     [Prom  1877 


McCloskey'^s  application  for  patent. 


were  patented  in  England  as  early  as  the  year  1863.  In  this 
country  letters-patent,  dated  December,  1867,  were  granted 
for  an  improvement  in  machine  belting  by  combining  leather 
with  metal  riveted  thereto. ,  In  September,  1868,  a  patent 
was  granted  for  improved  belting,  which  consisted  of  a  thin 
layer  of  steel  or  other  suitable  metal,  cemented  between  two 
layers  of  leather  or  other  suitable  material,  so  that  said  metallic 
layer  may  be  securely  fastened  by  the  edge  of  the  strips  being 
sewed  together.  And  in  August,  1869,  still  another  patent 
was  issued  for  a  driving  belt  made  of  India  rubber  and  metal 
strips  united  together  during  the  process  of  vulcanization. 
Any  claim  made  in  1876  for  the  discovery  of  metal  belting 
for  machinery  would  not  be  sufficiently  original  to  justify  a 
patent,  nor  would  the  application  of  such  belts,  to  be  used  in 
combination  with  pulleys,  change  the  result,  for  that  mode  of 
application  is  illustrated  in  the  several  improvements  already 
referred  to.  Consequently,  it  is  not  easily  understood  how 
the  applicant's  counsel  can  argue,  as  a  matter  of  fact,  that 
there  was  no  state  of  the  art  as  relates  to  the  manufacture  of 
metallic  driving  belts,  and  to  declare  that  metallic  driving 
belts  were  not  known  in  any  art  before  McCloskey's  mention 
of  them.  In  one  of  the  figures  accompanying  the  drawing  to 
his  specification  a  belt  is  represented  composed  of  two  con- 
centric thicknesses  of  sheet  metal,  with  a  layer  of  India  rubber 
or  other  flexible  material  between,  the  whole  united  by  rivets ; 
and  figure  four  represents  still  another  belt  in  two  coils  of 
sheet  metal  strips  turned  up  on  itself  and  riveted.  If  it  is  the 
intention  to  claim  that  belts  of  metal  united  with  other  mate- 
rials were  unknown  prior  to  this  description,  we  have  only 
to  consider  the  instances  of  this  kind  where,  as  before  men- 
tioned, the  same  thing  is  described  in  previous  patents  to 
render  this  misapprehension  quite  evident.  We  have  not 
only  descriptions  of  belts  of  steel  with  leather  or  India  rubber, 
but  also  of  belts  exclusively  metallic  to  be  used  as  a  substitute 
for  those  of  leather  or  other  materials.  These  devices  were 
certainly  old  when  McCloskey  applied  for  a  patent  in  this  case, 
and  any  claim  to  ori^nality  on  that  score  must  be  rejected. 
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The  applicant,  however,  claims  invention  in  another  point 
of  view;  for  he  says  his  belt  is  original  in  having  a  system  of 
holes,  into  which  the  radial  spurs  enter  as  the  pulley  revolves. 
It  is  to  be  observed  that  McCloskey's  specification  describes 
no  process  of  making  the  improvement,  and. claims  none. 
The  combination  is  all  for  which  the  patent  is  asked,  and  no 
account  is  made  of  any  operation  by  which  the  belt  is  per- 
forated or  the  teeth  on  the  pulley  projected.  It  is,  perhaps, 
proper,  however,  to  suggest  that  the  process  of  punching  metal 
while  being  rolled  was  well  known  long  before  the  present 
application,  and  at  least  two  patents  for  improvements  in  that 
art  were  introduced  at  the  hearing. 

The  expedient  of  a  metaUic  driving  belt  with  perforations 
to  fit  projections  formed  on  the  pulley  to  be  used  therewith,  is 
also  distinctly  stated  in  the  English  patent  to  William  Winter 
in  1869,  of  which  mention  has  already  been  made.  After 
stating  that  his  driving  belt  consists  of  a  wire  or  rod  of  iron, 
copper^  or  other  suitable  metal  flattened  at  intervals,  •  *  • 
portions  of  the  said  wire  being  left  prominent,  forming  teeth 
or  projections  thereon  to  fit  into  teeth  or  notches  formed  on 
the  surface  of  the  pulleys,  Winter  concludes  his  description 
in  these  words:  "Or  instead  of  perforations  being  formed 
thereon  [on  the  wire],  perforations  may  be  made  in  Xheflat- 
tetied  loire  to  Jit  projections  formed  on  the  pulleys  to  be  used  here- 
with." 

The  plan  of  McCloskey  is  a  metallic  belt  with  holes,  in 
combination  with  a  pulley  having  projections,  or,  as  he  calls 
them,  "  spurs,"  to  play  into  the  holes  of  the  belt.  In  other 
words,  they  both  describe  a  metallic  belt  punched  with  holes, 
and  a  pulley  to  be  used  therewith,  having  projections  upon 
its  circumference  which  pass  into  the  perforations  of  the  belt, 
and  being  placed  relatively  to  each  other  as  the  pulley  is 
caused  to  turn  by  the  motive  power  thus  employed.  The 
operation  is  the  same  in  both  cases,  and  the  object  attained 
is  a  mechanical  advantage  secured  by  a  process  of  the  same 
principle.  It  is  true  that  the  particular  mode  proposed  in  the 
first  part  of  Winter's  specification  employs  projections  upon 
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the  belt  to  fit  into  notches  on  the  surface  of  the  pulley,  and 
in  this  form  may  not  seem  to  anticipate  the  claim  of  McCIos- 
koy.  It  does  not  follow,  however,  that  the  other  method  he 
suggests  of  reversing  that  arrangement  by  perforating  the 
belt  and  transferring  the  corresponding  projections  to  its 
pulley  is  less  eligible  or  less  direct  in  its  bearing  upon  the 
case  now  before  us.  Winter's  specification  embraces  both 
modes,  and  the  selection  is  left  to  the  choice  of  those  who 
may  have  occasion  to  use  them.  It  will  not  be  denied  that 
when  a  patentee  describes  an  alternate  mode  of  ettecting  the 
object,  it  will  be  a  good  ground  for  refusing  a  subsequent 
patent  for  either  of  them  to  another  person.  The  alternative 
mode  set  forth  in  the  Winter  patent  involves  a  belt  of  wire 
or  other  suitable  metal  flattened,  with  perforations  made 
therein  to  fit  projections  formed  on  the  pulley.  The  resem- 
blance of  this  to  McCloskey's  claim  is  evident,  both  in  form 
and  principle,  as  well  as  in  regard  to  the  materials  employed, 
the  only  difierence  being  in  the  verbal  terms  in  which  the 
respective  claims  are  expressed.  The  exercise  of  a  choice 
between  two  modes  is  not  invention,  and  requires  only  the 
skill  and.  judgment  of  a  mechanic. 

The  counsel  tor  McCloskey,  after  remarking  upon  the  dif- 
ference between  the  present  case  and  the  English  patent,  ob- 
serves that  Winter's  belt  is  to  be  made  of  wire,  and  that  wire 
will  not  answer  the  purpose,  and  he  produces  the  affidavit  of 
John  W.  Sutton,  expert,  who  states  that  he  made  several  ex- 
periments with  ail  apparatus  constructed  substantially  as 
shown  in  the  drawings  of  said  Winter  ptitent  for  the  purpose 
of  making  a  belt  of  practical  use,  and  found  it  impossible. 
He  used  copper  wire  and  lead  rod,  and  he  declares  that  a 
wire  cannot  be  rolled  thin  ai^d  punched  at  the  same  time, 
and  if  it  is  done  it  will  be  of  no  use.  McCloskey  claims  that 
his.  inii)rovement  overcomes  this  practical  difficulty,  and 
gives  a  belt  which  will  work  with  uniform  smoothness  and 
success.  There  are  two  considerations  which  dispose  of  this 
objection.  In  the  first  place, Winter's  belt  is  not  to  be  made 
exclusively  of  wire  flattened  at  intervals,  but  it  may  consist 
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of  copper  or  any  other  suitable  metal.  So  that  any  metal 
capable  of  a  aseful  application  may  be  employed.  It  is, 
therefore,  left  to  the  discretion  of  the  machinist,  according  to 
his  knowledge  in  metallurgy,  to  use  that  which  is  the  most 
economical  and  best  adapted  to  the  device.  Besides,  we  have 
seen  that,  at  the  date  of  McCloskey's  application,  driving 
belts  of  steel,  iron,  copper,  or  brass  were  treated  of  in  difter- 
ent  patents,  and  that  there  was  nothing  new  in  punching 
metal  during  the  process  of  rolling. 

In  the  next  place,  it  is  true  that  Winter  gives  an  explana- 
tion of  how  he  manufactures  the  belt.  But  it  is  only  the 
combination  itself  which  is  claimed.  The  failure  of  McClos- 
key's expert  to  produce  a  good  belt  is  immaterial.  He  sets 
up  no  claim  to  a  process,  and  describes  none. 

In  Cohn  V.  Urdiei  States  Corset  Company^  8  Otto,  386,  the 
Supreme  Court  say  : 

'^  It  is  quite  immaterial,  even  if  it  be  a  fact,  that  the  John- 
son specification  is  insufficient  to  teach  the  manufacturer  how 
to  make  the  patented  corset.  It  is  enough  if  it  sufficiently 
describes  the  corset  itself.  Neither  it  nor  the  plaintiff's 
specification  exhibit  the  process  of  making.  Neither  of  them 
sets  up  a  claim  for  a  process.  The  plaintiff  claims  a  manufac- 
ture, not  a  mode  of  making  it ;  and  the  important  inquiry, 
therefore,  is,  whether  the  prior  publication  describes  the  arti- 
cle. To  defeat  a  party  suing  for  an  infringement,  it  is  sufficient 
to  plead  and  prove  that  the  thing  patented  to  him  has  been 
patented  or  described  in  some  printed  publication  prior  to 
his  supposed  invention  or  discovery  thereof.  (Rev.  Stats., 
sec.  4920.)  What  is  required  is  a  description  of  the  thing 
patented,  not  of  the  steps  necessarily  antecedent  to  its  pro- 
duction." 

The  doctrine  thus  announced  is  applicable  here.  What 
has  already  been  said  regarding  the  state  of  the  art  shows 
that  the  whole  operation  of  constructing  the  device  might  be 
properly  left  to  the  ordinary  skill  and  judgment  of  the  lYianu- 
facturer,  and  that  dissimilar  methods  may  be  employed  in 
constructing  the  combination  without  afi;ecting  its  originality. 
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Even  if  the  process  described  by  Winter  were  utterly  useless, 
it  would  amount  to  nothing  here ;  for  it  is  not  the  process  that 
is  claimed,  but  the  product,  consisting  of  a  pulley  armed  at 
intervals  with  projections  to  be  used  with  a  metallic  belt 
having  holes.  The  construction  of  this  contrivance  can  be 
easily  understood  by  referring  to  the  latter  part  of  Winter's 
description.  There  the  metallic  belt  is  represented  with  pur- 
forations,  and  the  pulley  with  teeth.  These  are  to  be  fit  equal 
distances,  and  to  fit  into  each  other.  Can  there  be  any  doubt 
about  this  contrivance,  or  that  the  statement  of  it  would 
clearly  suggest  to  a  person  the  claim  described  by  McCloskey  ? 
We  think  not;  and  are,  therefore,  of  opinion  that  the  refer- 
ence to  the  English  patent,  taken  in  connection  with  the 
state  of  the  art,  would  enable  any  mechanic  skilled  in  that 
art  to  construct  the  device.  And  all  the  decisions  agree  that 
when  these  circumstances  co-exist  they  will  be  sufficient  to 
invalidate  any  application  for  a  subsequent  patent. 
The  decision  of  the  Commissioner  is  affirmed. 

Carter,  Ch.  J.,  dissented. 


In  Re  DENNIS  JACKSON,  BY  C.  M.  SMITH,  HIS  ATTORNEY. 

At  Law.— No.  11,948. 

I.  Where  a  prisoner  has  heen  convicted  on  Uireo  several  informations  in 

the  Police  Court,  and  sentenced  to  be  imprisoned  three  several  terms 
of  one  hnndred  and  eighty  days  each  without  any  specificiition  as  to 
the  time  of  beji^inning  or  ending  of  the  last  two  terms  of  imprison- 
ment, it  was  held  that  he  could  not  be  imprisoned  for  a  period  ex- 
ceeding that  of  a  single  sentence. 

II.  It  is  now  well  settled  that  in  a  criminal  case  there  is  no  error  in  a 

Judgment  making  one  term  of  imprisonment  commence  wlien  an- 
other terminates;  but  this  slionld  form  part  of  tlic  judgment. 

III.  Process  after  judgment  must  strictly  follow  the  latter.  Mere  pro- 
cess, like  a  warrant  of  commitment,  cannot  be  resorted  to  for  the 
purpose  of  enlarging  wliat  the  court  has  solemnly  adjudicated. 
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STATEMENT   OF   THE   CASE. 

A  writ  of  habeas  corpus  was  issued  by  the  justice  holding 
the  criminal  term  on  the  9th  day  of  May,  1877,  upon  the 
petition  of  Dennis  Jackson,  alleging  that  he  was  unlawfully 
restrained  of  his  liberty  by  John  S.  Crocker,  warden  of  the 
Disti-ict  jail,  by  reason  of  an  unlawful  sentence  of  the  Police 
Court  of  the  District  of  Columbia.  The  return  of  the  war- 
den sets  out  as  the  cause  of  the  detention  that  he  holds  the 
relator  by  virtue  of  three  commitments  issued  by  the  said 
Police  Court,  reciting  that  the  relator  had  been  convicted  in 
three  several  prosecutions,  and  sentenced  to  be  imprisoned 
in  each  case  one  hundred  and  eighty  days  in  said  jail ;  that 
in  the  last  case  he  was  also  to  pay  a  fine  of  three  hundred  dol- 
lars, or  in  default  to  be  imprisoned  a  further  period  of  one 
hundred  and  eighty  days.  The  return  further  shows  that 
Jackson  is  now  serving  the  period  of  imprisonment  as  under 
the  third  commitment,  prior  to  default  being  made  in  pay- 
ment of  the  said  fine. 

The  record,  certified  by  the  clerk  of  the  Police  Court,  dis- 
closes the  fact  that  Jackson  was  convicted  before  the  Police 
Court  on  three  several  informations,  respectively  numbered 
3,670,  3,671,  ^,672. 

In  the  first  case  the  record  contains  the  following  entry: 
"Defendant  arraigned  January  1,  1876;  plea,  not  guilty; 
judgment,  guilty ;  sentence,  one  hundred  and  eighty  days  in 
jail ;  committed."  In  the  second  case  the  entry  is :  "  Defend- 
ant arraigned  January  1,  1876;  plea,  not  guilty;  judgment, 
guilty;  sentence,  one  hundred  and  eighty  days  in  jail;  com- 
mitted." And  in  the  third  case  the  entry  is :  "  Defendant  ar- 
raigned January  1, 1876 ;  plea,  not  guilty ;  judgment,  guilty ; 
sentence,  one  hundred  and  eighty  days  in  jail  and  a  fine  of 
$300,  or  in  default  a  further  period  of  one  hundred  and  eighty 
days  in  jail,  unless  the  tine  be  sooner  paid ;  committed."  It 
is  contended  that  the  last  two  terms  of  imprisonment  are  not 
good  in  law,  for  the  reason  that  there  is  no  specification  of 
the  time  at  which  the  same  are  to  begin  or  end.     The  objec- 
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tion  was  not  suBtained  by  the  justice  holding  the  criminal 
term,  who  accordingly  made  an  order,  on  the  16th  day  of  May 
instant,  dismissing  the  writ  and  remanding  the  prisoner  to  the 
custody  of  the  warden.  The  case  is  here  on  appeal  from  that 
order. 

(7.  M,  Smith,  for  petitioner. 

Francis  Miller,  Assistant  District  Attorney,  for  the  warden. 

By  the  Court  : 

The  relator  appears  to  be  imprisoned  for  three  several 
terms  of  one  hundred  and  eighty  days  each,  without  any 
specification  as  to  the  time  of  be^nning  or  ending  of  the  two 
last  terms  of  imprisonment.  The  sentences  pronounced  by 
the  court  do  not  provide  that  the  period  of  imprisonment  un- 
der these  convictions  are  to  commence  at  any  future  period, 
or  after  the  expiration  of  the  period  mentioned  in  the  former 
judgment.  This  omission  is  fatal  to  any  imprisonment  which 
exceeds  that  of  a  single  sentence.  The  law  is  well  settled 
that  in  a  criminal  case  there  is  no  error  in  a  judgment  mak- 
ing one  term  of  imprisonment  commence  when  another  ter- 
minates, and  when  this  forms  part  of  the  sentence,  the  judg- 
ment is  then  considered  sufficiently  certain  ste  to  the  time 
when  the  successive  sentences  are  to  be  carried  into  execu- 
tion. {Rex  V.  Wilkes,  4  Bur.,  2677-8;  Kite  v.  Commomoealth, 
11  Mete,  685;   The  Commonwealth  v.  Leath,  1  Va.  Cases,  161.) 

It  was  contended  at  the  argument  that  the  commitment 
might  be  resorted  to  as  part  of  the  record  for  the  purpose  of 
justifying  the  imprisonment  beyond  the  first  conviction,  and 
it  was  sought  to  give  effect  to  a  memorandum  on  the  com- 
mitments that  they  were  to  take  effect  after  each  other.  In 
the  first  place,  it  is  a  rule  that  all  process  after  judgment  must 
strictly  pursue  the  latter.  A  mittimus  is  merely  to  furnish 
the  officer  to  whom  it  is  directed  a  justification  for  the  deten- 
tion of  the  prisoner.  It  cannot  be  used  to  control  or  vary  the 
judgment,  which  is  the  only  matter  that  can  be  carried  into 
effect.     So  that  even  if  this  memorandum  were  embodied  in 
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the  commitment,  it  could  have  no  effect,  for  the  reason  that 
mere  process  can  never  be  resorted  to  for  the  purpose  of 
enlar^ng  what  the  court  has  solemnly  adjudged.  The  sen- 
tences in  the  second  and  third  cases  do  not  state  that  each 
imprisonment  is  to  commence  from  and  after  the  expiration 
of  the  imprisonment  in  those  which  preceded,  and  that  impor- 
tant modification  could  not  be  added  by  a  memorandum  on 
the  process. 

The  order  dismissing  the  writ  must  be  reversed,  and  as  the 
relator  has  undergone  confinement  for  the  full  period  of  a 
single  sentence,  he  must  be  discharged  from  further  custody. 


THE   UNITED    STATES,  TO  USE    OF  TUCKER  So  SHEIU 

MAN,  V.  LEMON  G.  HINE. 

At  Law. — No.  15,975. 

I.  A  levy  and  seizure  by  a  constable  of  the  property  ol  persons  not  de- 

fendants in  the  execution,  is  a  breach  of  the  condition  of  his  official 
bond  for  which  the  sureties  are  liable. 

II.  An  unsatisfled  judgment  a^^ainst  the  constable  for  the  conversion  of 

the  property  wrongfully  seized  by  him,  is  no  bar  to  an  action  on  his 
bond  agatDj9t  such  sureties. 

STATEMENT  OF  THE  CASE. 

This  action  was  brought  on  a  constable's  bond  executed  by 
the  defendant  as  surety^  with  Obadiah  Eimmell  and  William 
H.  Maack,  in  the  penal  sum  of  |5,000.  The  bond  was  duly 
approved,  and  filed  with  the  clerk  of  the  court  June  80, 1871, 
as  required  by  law.  It  was  conditioned  that  Kimmell  should 
*^  well  and  faithfully  perform  the  duties  of  his  office  as  constable 
for  the  county  of  Washington,  *  *  and  faithfully  pay  over 
all  moneys  coming  into  his  hands « to  the  persons  entitled  to 
receive  the  same,**  &c. 

The  substance  of  the  second  coant  is,  that  Tucker  k  Sher- 
man, in  cause  No.  10,973,  at  law,  in  this  court,  January  14, 
1874,  recovered  judgment  against  said  Eimmell  and  one 


28  Supreme  Court,  D.  C.     [From  1877 

The  United  States  v.  Hine. 

Charles  A.  Kimmell,  for  the  property  and  for  damages  and 
costs,  in  an  action  of  replevin,  for  the  wrongful  seizure  by 
them,  as  constables  for  the  county  of  Washington,  of  the 
goods  and  chattels  of  said  Tucker  &  Sherman ;  and  the  amount 
of  damages  and  costs  is  $127.27.  A  writ  of  Jim  facias  was 
issued  and  returned  nidla  bona^  January  21,  1874,  and  said 
judgment  is  still  in  force  and  entirely  unsatisfied,  by  reason 
of  which  wrongful  acts  and  neglect  the  condition  of  the  bond 
was  broken  and  action  accrued  unto  plaintiff. 

To  this  defendant  demurred,  and  the  plaintiif  filed  a  join- 
der in  demurrer.. 

The  demurrer  was  certified  to  the  general  term  to  be  heard 
in  the  first  instance. 

The  question  presented  by  this  record  is  whether  a  levy  by 
a  constable  of  an  execution  upon  the  property  of  persons  not 
defendants  is  a  breach  of  the  condition  of  his  official  bond 
for  which  the  sureties  are  liable ;  also  whether  an  unsatisfied 
judgment  against  the  constable  for  the  conversion  of  the 
property 'wrongfully  seized  by  him  is  a  bar  to  an  action  on 
his  bond. 

A.  C.  Bradley^  for  plaintifi^. 

A  wrongful  seizureby  a  constable  colore  officii  is  a  breach 
of  the  condition  of  his  bond  to  "  well  and  faithfully  perform 
the  duties  of  his  office."  {Ciii/  of  Lowell  v.  Parker,  10  Met., 
809;  Greenfield  v.  Wilsoriy  13  Gray,  384;  People  v.  Schuyler, 
4  Comstock,  173;  Ohio  v.  JenningSy  4  Ohio  State,  418;  Car- 
mack  v.  CommonweaUh,  5  Binney,  184;  State  v.  Shaklett,  37 
Mo.,  280 ;   Comnwnive/zlth  v.  Stockton  et  aL,  5  Monroe,  192.) 

N,  H.  Miller,  for  defendant  Hine. 

"  The  statute  is  to  be  strictly  construed  in  favor  of  the 
sureties,  who  are  not  to  be  held  responsible  beyond  the  very 
terms  and  scope  of  their  undertaking.'*  {The  People  v.  Stra- 
ker  et  aL,  8  John.,  390.)  A  surety  is  not  answerable  beyond 
the  scope  of  his  engagement.  ( Wallah  and  Beekman  v.  Bailie, 
10  Johnson,  180.)    Distinction  between  acts  done  colore  officii 
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and  virtuie  officii ;  the  act  being  of  such  a  nature  that  his 
office  gives  him  no  authority  to  do  it;  the  sheriff  is  not  pro- 
tected by  the  statutes.  [Seelet/  v.  Birdmll^  16  John.,  268  ; 
Alcock  V.  AndrewSy  Esp.  R.,  p.  642.)  The  condition  of  a 
sheriff's  bond  does  not  extend  beyond  non-feasance  or  mis- 
feasance in  respect  to  acts  which  he  is  required  to  perform 
officially.  {Ex-jxirte  Reed,  4  Hill,  pp,  672-574.)  Where  a 
sheriff',  having  an  execution  against  the  goods  and  chattels  of  ' 
one  person,  levies  upon  and  sells  the  goods  of  another,  it  is 
not  a  breach  of  the  condition  of  his  official  bond,  and  does 
not  make  his  sureties  liable  to  the  party  whose  property  is 
taken.  If  an  officer  seize  the  property  of  a  person  not  named 
in  the  writ,  it  is  not  an  official  act  done  by  virtue  of  his  office, 
but  unofficial  and  done  by  color  of  the  office.  In  such  case 
the  officer  is  guilty  of  a  tort  for  which  he  is  liable  as  an  indi- 
vidual to  the  party  injured,  but  it  does  not  entitle  the  party 
to  prosecute  the  officer  upon  his  official  bond.  {State  v.  Con- 
over,  4  Dutch.,  224,  238.) 

C'ARTTBR,  Ch.  J.,  delivered  the  opinion  of  the  court,  to  the 
fol levying  effect: 

This  case  presents  the  question  whether  the  surety  on  a 
constable's  bond  is  liable  where  the  constable  seizes  the  prop- 
ertj'  of  a  third  person  who  is  a  stranger  to  the  execution.  All 
the  authorities  cited  in  the  brief  of  plaiutift^'s  counsel  unite 
in  deciding  that  he  is  liable.  This  principle  is  sustained  by  * 
the  Court  of  Appeals  in  New  York,  in  4  Comstock,  173, 
overruling  a  former  decision  the  other  way  in  4  Hill,  572. 
The  Supreme  Courts  of  Pennsylvania,  Ohio,  and  Massa- 
chusetts have  held  the  same  way.  It  appears  from  the  cita- 
tions that  New  Jersey  stands  alone  in  holding  that  the  sureties 
are  not  liable  for  the  act  of  the  officer  in  such  a  case.  We 
are  disposed  to  adopt  a  doctrine  that  is  sustained  by  such 
weight  of  authority.  This  will  not  necessarily  impose  a  hard- 
ship upon  the  constable,  for  he  can  require  indemnity  for  his 
protection  and  for  that  of  his  surety  in  all  cases  where  he 
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desires  to  act  in  good  faith  and  proper  care  under  suspicious 
circumstances. 

The  principle  will  probably  have  a  salutary  influence  on 
the  conduct  of  these  officers  in  preventing  vexatious  levies, 
and  will  cause  them  to  enforce  legal  process  without  abusing 
or  perverting  its  authority,  now  becoming  a  subject  of  almost 
daily  complaint. 

The  counsel  for  the  defendant  assumed  that  the  recovery 
by  the  plaintiffs  in  the  replevin  suit  presented  a  bar  to  this 
action.  We  think  otherwise.  That  was  an  attempt  to  ex- 
haust the  remedy  against  the  principal  before  calling  upon  the 
surety,  but  does  not  estop  the  plaintiff"  from  resorting  to  his 
remedy  against  the  latter  when,  as  in  this  case,  he  has  failed 
to  obtain  satisfaction  from  the  former. 

The  demurrer  is  overruled,  with  leave  to  plead  over. 


IN  THE  MATTEK  OF  THE  ESTATE  OF  HORATIO  AMES. 

From  Probate  Court. 

I.  The  justice  holding  a  special  term  and  exercising  tlie  powers  of  tlte 

late  Orplians^  Court  in  tlie  District  of  Columbia  has  autliority  ro 
refer  exceptions  to  an  account  of  an  administratrix  for  examina- 
tion to  a  special  auditor,  and  to  determine  objections  to  tlie  report 
of  such  auditor,  and  to  settle  and  adjust  the  accounts  according;  to 
the  facts  of  the  case. 

II.  Tlie  justice  holding  the  Orphans*  Court,  in  settling  such  account, 

may  disiiliow  credits  therein  for  payments  made  by  the  adminis- 
tratrix in  lier  own  wrong,  and  may  also  direct  her  to  pay  over  to 
the  administrators  de  bonis  non  the  amount  found  due  from  her 
after  such  account  is  so  adjusted.  Such  justice  would  probably 
direct  a  Bitit  at  law  against  her  and  her  bail  rather  tlian  to  enforce 
collection  of  the  same  by  proceedings  of*  attachment  for  contempt. 

STATEMENT   OF  THE   CASE. 

This  is  a  controversy  in  regard  to  the  settlement  of  an  ad- 
ministratrix's account  in  the  Orphans'  Court.    Horatio  Ames 
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died  January,  1871,  in  the  State  of  Connecticut,  and  the  ex- 
ecutors in  his  \vill  refusing  to  qualify,  his  widow,  Charlotte 
L.  Ames,  was  appointed  in  that  State  administratrix  with  the 
will  annexed.  Some  years  prior  to  his  death  the  deceased 
had  an  agreement  with  the  Navy  Department,  under  which 
he  furnished  a  number  of  guns  to  the  government,  some  of 
which  were  paid  for  in  his  life-time,  and  the  balance  not  until 
afterwards.  A  further  sale  of  guns  being  negotiated,  after 
his  death,  the  said  Charlotte  L.  Ames  was  also  appointed  ad- 
ministratrix with  the  will  annexed,  by  the  special  term  of 
the  Supreme  Court  of  the  District  of  Columbia,  doing  busi- 
ness in  probate.  In  February,  1869,  Horatio  Ames  employed 
one  Clifford  Arrick  as  counsel  in  the  matter  of  his  claim 
against  the  United  States,  and,  for  his  services  in  that  respect, 
the  said  Arrick  was  paid  by  the  administratrix  several  sums 
of  money,  and  she  now  claims  a  credit  tor  such  payments  on 
her  account  rendered  in  the  Orphans'  Court.  The  account 
of  the  administratrix  was  filed  in  June,  1873,  and  exceptions 
thereto  were  filed  on  the  6th  day  of  August  following  by 
Oliver  Ames,  a  brother  of  the  said  Horatio  Ames,  and  an 
alleged  creditor  of  the  estate.  It  is  claimed  by  Oliver  Ames 
that  he  was  the  owner  of  the  works  in  Connecticut  at  which 
all  of  the  guns  were  manufactured  for  the  government,  and 
that  he  is  equitably  entitled  to  the  payments  therefor  made 
by  the  United  States ;  and  he  exhibited  before  the  auditor  a 
transcript  of  a  judgment  of  the  Superior  Court  of  Connecti- 
cut, for  the  county  of  Litchfield,  which  determines  that  he, 
the  said  Oliver,  is  entitled  to  the  entire  ownership  of  the 
guns  and  the  equitable  right  to  their  proceeds,  and  that  the 
said  Horatio  Ames,  in  his  dealings  with  the  government, 
was  acting  as  his  agent.  This  is  the  efl:ect  of  the  judgment 
as  stated  by  the  auditor.  The  latter,  however,  held  that, 
under  the  circumstanoes  of  the  case,  the  money  received  by 
the  administratrix  from  the  United  States  wtis  properly  as- 
sets in  her  hands,  whatever  might  be  the  equitable  claim  of 
the  said  Oliver ;  and  that  as  the  amounts  were  paid  here  they 
were  properly  to  be  accounted  for  as  assets  of  the  estate  in  this 
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jurisdiction.  In  her  account,  the  administratrix  charged  her- 
self with  the  amounts  paid  her  by  the  Unitgd  States  on  ac- 
count of  guns,  &c.,  aggregating  $39,955,  and  she  claimed 
credit  and  allowance  for  the  following : 

April  4,  1873.   By  cash  paid  as  per  voucher 

•No.  1  - J125  00 

May  2,     Voucher  No.  2 - 5,000  00 

May  2,     Voucher  No.  8  .—  14,324  36 

May  2,     Voucher  No.  4 --  14,250  00 

Register  of  wills,  stating  account 8  15 

May  2, 1873.     By  commission  on  $39,955  at  6J 

percent.- - 2,596  07 

Total $36,304  58 

The  account  was  excepted  to  by  Oliver  Ames  on  the 
ground,  principally,  that  the  amounts  received  should  be  ac- 
counted for  to  him  as  administrator  in  the  State  of  Connec- 
ticut, and  that  the  whole  amount  t>elonged  to  him,  and  that 
all  the  credits  should  be  disallowed.  Three  items  of  said 
credits,  amounting  to  $33,574.36,  were  paid  to  Clifford  Arrick 
for  the  services  already  mentioned,  and  which  were  in  addi- 
tion to  large  sums  which  he  had  received  during  the  life-time 
of  Horatio  Ames. 

An  order  was  passed  referring  these  exceptions  td  James 
G.  Payne,  on  the  17th  day  of  March,  1874,  who  made  a  re- 
port allowing  the  administratrix  credit  for  only  $5,495.50, 
on  the  vouchers  she  presented  for  moneys  paid  to  Arrick. 
Upon  the  coming  in  of  this  report  the  administratrix  file*'^. 
the  following  objections : 

First  Because  said  report  was  made  and  liled  without  any 
authority  of  law. 

Second,  Because  the  orders  passed  in  the  cause  by  the 
justice  holding  a  special  term  and  exercising  the  powers  and 
jurisdiction  of  the  late  Orphans'  Court  of  the  District  of  Co- 
lumbia, on  the  5th  day  of  August,  A.  D.  1873,  and  on  the 
17th  day  of  March,  1874,  were,  and  each  of  them  was,  with- 
out any  authority  of  law,  and  void  for  want  of  jurisdiction. 
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And  for  these  causes  moved  that  said  report  and  the  said 
orders  be  vacated  and  set  aside;  which  the  said  justice  re- 
fused. 

The  administratrix,  without  prejudice  to  said  motion  or  to 
her  objection  to  the  jurisdiction  of  the  court  therein  raised, 
then  tiled  certain  exceptions  to  said  report,  viz.  : 

First,  Because  said  auditor  erred  in  disallowing  the  debts 
or  claims,  or  any  portion  thereof,  paid  by  her  as  administra- 
trix and  mentioned  in  her  said  account,  the  same  having 
been  duly  proved  before  payment. 

Second.  Because  her  right  to  a  credit  for  the  said  debts  or 
claims  so  paid  could  not  then  be  controverted. 

Exceptions  to  said  report  were  also  filed  on  behalf  of  Oli- 
ver Ames,  to  the  allowance  of  ten  per  cent,  on  |5,495.50, 
credited  Mrs.  Ames  by  the  auditor,  on  the  sums  she  had  paid 
Mr.  Arrick. 

Upon  consideration  of  the  exceptions,  the  court  below 
passed  the  following  decrc^  January  28, 1876; 

"  This  cause  coming  on  to  be  heard  upon  the  papers  relating 
to  the  estate  of  Horatio  Ames,  deceased,  filed  in  this  court, 
and  upon  the  first  account  of  said  administratrix,  and  the 
vouchers  numbered  1,  2,  3, 4,  and  5,  filed  therewith,  and  the 
exceptions  to  said  account  filed  on  behalf  of  Oliver  Amea, 
and  upon  the  report  of  the  special  auditor,  James  Q.  Payne, 
Esq.,  filed  on  the  6th  day  of  July,  1875,  and  the  depositions^ 
of  Clifford  Arrick  and  others  tiled  therewith,  and  the  excep- 
tions to  said  report  filed  on  behalf  of  said  administratrix,  and 
OD  behalf  of  said  Oliver  Ames,  and  the  depositions  and  ex- 
hibits thereto,  notwithstanding  objection  of  counsel  for  said 
Charlotte  L.  Ames,  to  the  deposition  of  Oliver  Ames  as  ia- 
competent,  having  been  read  to  the  court,  and  the  matter 
having  been  argued  by  counsel,  for  said  administratrix  by 
James  S.  Edwards,  and  by  Messrs.  Stanton  and  Worthington, 
counsel  for  said  Oliver  Ames ;  after  consideration  thereof,  it 
is  this  22d  day  of  January,  1876,  ordered,  adjudged,  and  de- 
creed that  the  report  of  said  special  auditor  be,  and  it  is 
hereby,  ratified  and  confirmed,  except  in  so  far  as  it  allows 
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said  administratrix  credit  for  $2,500,  as  being  due  Clifford 
Arrick  for  professional  services  in  the  collection  of  $25,000 
from  the  United  States,  on  the  11th  day  of  April,  1871,  and 
in  that  respect  said  report  be,  and  hereby  is,  overruled. 

"And  except  also  inasmuch  as  it  allows  said  administratrix 
a  commission  of  six  and  a  half  per  cent,  on  $39,955,  and  that 
in  that  respect  said  report  be,  and  hereby  is,  overruled,  and 
said  administratrix  is  hereby  allowed  a  commission  of  five 
per  cent,  on  said  sum  of  $39,955,  for  her  commission  as  ad- 
ministratrix in  this  case. 

"It  is  further  ordered,  adjudged,  and  decreed  that  the  ex- 
ceptions to  the  report  of  the  said  special  auditor,  tiled  on  be- 
half of  said  Oliver  Arnes,  so  far  as  they  relate  to  an  allow- 
ance of  ten  per  cent,  on  $39,955  to  said  administratrix,  be, 
and  they  are  hereby,  overruled,  and  in  other  respects  they 
are  sustained ;  and  that  the  exceptions  to  the  said  report  of 
the  special  auditor,  tiled  on  behalf  of  said  administratrix,  be, 
and  they  are  hereby,  overruled.  Said  administratrix  is  hereby 
charged  with  the  sum  of  $39,955,  the  amount  received  by 
her  as  stated  in  her  said  account,  and  she  is  credited  with 
$125  due  James  O.  Clephane,  with  $4,955.50  due  Clifford 
Arrick,  and  $1,997.75  hereby  allowed  her  for  commission  as 
administratrix ;  and  she  is  hereby  directed  to  pay  over  to  Na- 
thaniel Wilson,  administrator  c.  t.  a.,  d,  b,  ??.,  of  the  estate  of 
Horatio  Ames,  deceased,  on  or  before  the  8th  day  of  Feb- 
ruary, 1876,  the  sum  of  $34,876.75." 

From  this  decree  the  administratrix  appealed. 

The  testimony  is  voluminous  and  the  facts  somewhat  CG«n- 
plicated;  but  this  statement  probably  contains  all  that  is 
necessary  to  an  understanding  of  the  decision.  Nathaniel 
Wilson  has  been  appointed  at  the  special  term  of  this  court 
administrator  de  bonis  non. 

James  S,  Edicards  and  Ross  ^  Deariy  for  Charlotte  L.  Ames, 
urged  the  following  points: 

I.  Oliver  Ames,  who  appears  and  opposes  the  account  and 
the  credits  for  the  sums  paid  by  the  administratrix  of  his 
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brother's  estate  to  Mr.  Arrick,  has  no  standing  in  court ; 
because  there  is  no  evidence  in  the  case  that  he  is  a  cred- 
itor of  the  estate,  alleged  over  the  signature  of  his  solicitor. 
He  produces  no  account  or  claim  whatever,  nor  any  nienio- 
randuni  showing  an  indebtedness  from  his  brother's  estate. 
Nor  is  there  an}'  testimony  tending  to  show  that  the  admin- 
istratrix had  notice  of  any  claim  from  him  as  a  creditor  of 
the  estate.  No  bill  or  account  is  made  out  or  presented  in 
any  form,  and  the  record  contains  no  voucher  or  proof  of  a 
claim  of  his. 

Neither  is  there  any  testimony  to  sustain  the  allegation 
that  the  estate  is  insolvent ;  to  the  contrary,  it  appears  from 
the  record  that  after  being  credited  with  all  the  sums  the 
administratrix  presents  vouchers  for,  there  is  a  balantje  in 
her  hands  for  distribution  of  $3,660.42. 

n.  The  justice  holding  the  special  term  as  a  Probate  Court 
had  no  jurisdiction  to  appoint  a  special  auditor.  All  proceed- 
ings under  the  orders  of  August  5, 1873,  and  March  17, 1874, 
were  coram  non  judicc  and  void. 

The  limited  jurisdiction  of  the  late  Orphans'  Court,  which 
this  couii:  inherited,  and  is  controlled  and  governed  by  in 
testanientary  matters  and  the  administration  of  deceased 
persons'  estates,  ought  now  to  be  too  familiar  to  this  court 
to  require  argument  or  citation  of  authorities  to  establish. 

The  last  declaration  of  the  law-making  power,  when  crea- 
ting an  Orphans'  Court  and  regulating  its  proceedings,  was  to 
enact,  in  express  and  positive  language,  which  does  not  re- 
quire judicial  interpretation,  that  "  the  Orphans'  Gourt  shall 
not,  under  pretext  of  incidental  power  or  constructive  authoritifj 
exercise  any  jurisdiction  whatever  not  expressly  given  by 
this  act  or  some  other  law."  (Act  of  Assembly  of  Maryland, 
1798,  ch.  101,  sub.-ch.  15,  sec.  20.) 

The  Orphans'  Court  is  inhibited  from  the  exercise  of  any 
power  or  jurisdiction  not  expressly  given  by  legislative  enact- 
ment. They  are  tribunals,  special  and  limited  in  their  juris- 
diction, without  any  constructive  or  incidental  power.  (Yea- 
ton  V.  Linn,  5  Peters,  228  ;  Lowe  v,  Lowe,  6  Md.  Kep. ; 
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Townsend  v.  Brooke,  9  Gill,  91 ;  Scott  v,  Burch,  6  Har.  and 
John.,  67;  Brodess  v.  Thompson,  2  Har.  and  Gill,  120.) 

ni.  Mre.  Ames,  as  administratrix,  having,  in  good  faith, 
paid  Mr.  Arrick's  bills,  after  the  same  were  proven  as  re- 
quired by  law,  is  entitled  to  a  credit  therefor  in  her  accounts, 
which  the  court  had  no  right  to  reject  or  disallow. 

"No  executor  or  administrator  shall  discharge  any  claim 
against  the  deceased,  (otherwise  than  at  his  own  risk,)  unless 
the  same  be  first  passed  by  the  Orphans'  Court  granting  the 
administration,  or  unless  the  same  be  proved  according  to 
the  following  rules." 

The  vouchers  or  proofs  of  any  claim  or  open  account  shall 
be  a  certificate  of  an  oath  or  afiSrmation  taken  by  the  creditor 
before  a  person  authorized  to  administer  an  oath,  since  the 
death,  endorsed  on,  or  annexed  to,  the  account,  "  that  the 
account  as  stated  is  just  and  true;  that  he  (or  she)  hath  not 
received  any  part  of  the  money  stated  to  be  due,  or  any  secu- 
rity or  satisfaction  for  the  same,  except  what,  if  any,  is  cred- 
ited." (Act  of  Assembly  of  Maryland  of  1798,  ch.  101, 
Bub.-ch.  8  and  9,  sees.  22  and  8.) 

rV.  The  court  below  directed  Mre.  Ames  to  pay  over  to 
Nathaniel  Wilson,  administrator  c.  t  a.,  d,  b.  n.,  of  the  estate 
of  her  husband,  on  or  before  a  certain  day,  the  sum  of  $34,- 
876.75,  being  the  balance  of  the  money  collected  by  her  and 
charged  to  her  in  her  accounts,  after  making  her  the  allow- 
ances mentioned.     This  is  error. 

The  power  of  the  court  to  order  and  require  any  assets  of 
the  decedent  to  be  delivered  to  an  administrator  de  bonis  noUy 
is  expressly  limited  by  the  statute  to  unadministered  assets. 
The  court  below  had  no  jurisdiction  to  direct  money  collected 
by  one  administrator  to  be  paid  over  upon  his  death  or  re- 
moval to  an  administrator  de  bonis  nm,  (14  How.,  400;  1 
Gill  and  John.,  275 ;  7  Id.,  18.) 

Walier  D.  Davidge^  on  same  side,  argued  that  Oliver  Ames 
was  not  a  creditor ;  that  the  administratrix  had  charged  her- 
self and  discharged  in  her  account ;  and  that  the  Orphans' 
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Court  could  not  make  a  personal  decree  against  her  for  assets 
that  she  had  administered  already,  and  require  her  to  pay 
them  over  to  the  administrator  de  bonis  non. 

Edicin  L,  Stanton  and  A,  S.  Worihington  for  Oliver  Ames, 
and  of  counsel  for  Nathaniel  Wilson,  administrator  de  bonis 
noHy  made  the  following  points : 

I.  Oliver  Ames  has  an  important  interest,  which  entitles 
him  to  be  heard  by  the  court,  in  reference  to  the  allowance 
of  Arrick's  claim,  and  on  the  question  of  ordering  the  late 
administratrix,  under  section  97  of  the  Kevised  Statutes  of 
the  District  of  Columbia,  to  deliver  to  the  administrator  de 
bonis  non  the  unadministered  assets  of  the  decedent. 

II.  It  was  the  duty  of  the  court  to  reject  the  claim  not 
merely  upon  the  facts  reported  by  the  auditor,  but  also  be- 
cause the  claim  had  never  been  proved  as  required  by  law. 

1.  In  the  brief  for  the  administratrix,  on  page  8,  the  Ma- 
ryland act  of  1798,  which  prescribes  the  form  of  proof  in 
certain  claims  against  the  estate  of  deceased  persons,  is 
quoted,  bat  a  part  of  the  section  and  sentence  upon  which 
counsel  for  administratrix  rely  is  suppressed.  Section  8  of 
sub-chapter  9  of  the  act  in  question,  after  providing  that  any 
claim  on  (not  "  or,"  as  printed  in  brief  for  administratrix) 
open  account  shall  be  accompanied  by  the  affidavit  of  the 
creditor,  continues  in  the  same  sentence  with  these  words : 
"and,  moreover,  the  account  shall  appear  to  have  been 
proved  as  is  required  by  an.act  passed  at  November  session, 
1785,  ch.  46." 

The  act  of  1785,  here  referred  to,  after  declaring  what  shall 
be  proper  evidence  to  prove  foreign  records,  wills,  bonds, 
notes,  &c.,  proceeds,  by  sections  4  and  5,  to  provide  that 
certain  accounts  may  be  proved  by  the  affidavit  of  any  clerk, 
storekeeper,  or  disinterested  credible  person.  (Thompson's 
Digest,  pp.  11,  12.) 

The  evidence  which  this  administratrix  files  to  justify  her 
for  the  large  payments  made  to  Arrick  is  the  affidavit  of 
Arrick  himself,  appended  to  each  voucher.     There  is  no  affi- 
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davit  by  any  clerk  or  disinterested  credible  person,  as  re- 
quired by  the  act  of  1785.  She  therefore  paid  the  claim  at 
her  peril,  even  if  it  was  a  "claim  on  open  account"  within 
the  meaning  of  the  law. 

2.  Bnt  this  was  not  such  a  claim.  The  Marvhmd  stJitnte 
evidently  contemplated  only  mutual  book  accounts  between 
merchants.  The  act  of  1798,  above  cited,  by  its  sub-chapter 
9,  i)rovides  for  the  form  of  proof  in  certain  specified  and  re- 
stricted classes  of  cases.  Sections  1,  2,  and  3  refer  to  the 
proof  of  a  judgment  or  decree;  sections  4,  5,  and  C  to  the 
case  of  a  specialty,  bond,  note,  or  bill  of  exchange ;  section  7 
to  a  claim  for  rent;  and  lastly,  section  8  to  a  claim  "on 
open  account."  The  construction  which  Mrs.  Ames's  coun- 
sel put  upon  section  8  would  make  it  apply  to  nearly  every 
claim  against  an  estate,  except  those  included  in  sections  1 
to  7.  Jt  seems  clear,  however,  that  the  purpose  of  the -Legis- 
lature was  to  provide  for  the  payment  of  a  few  classes  of 
claims  which  are  easily  proved,  and  which  are  usually,  if  not 
always,  reduced  to  writing.  This,  as  to  section  8,  is  made 
manifest  by  the  act  of  1785,  chapter  46,  which  is  in  effect 
made  part  of  that  section,  for  that  act  applies  cxduAvely  to 
written  instruments,  and  to  claims  growing  out  of  the  "pay- 
ment or  delivery  of  aiiy  money,  or  the  delivery  or  sale  of 
any  goods,  wares,  merchandise,  chattels,  or  effects." 

3.  This  administratrix  paid  the  claims  in  controversy  with- 
out requiring  even  the  affidavit  which  her  counsel  conc^ede 
was  necessary.  The  money  was  all  paid  to  Arrick  on  or  be- 
fore the  2d  day  of  Maj%  1873,  as  appears  from  the  receipts 
tiled  by  the  administratrix  with  her  account.  To  each 
voucher  is  appended  two  affidavits  made  by  Arrick,  one 
dated  May  2,  1873,  the  other  June  4,  1873.  The  affidavits 
which  are  of  the  date  of  the  receipts — 2d  May — are  not  in 
form  or  substance  such  as  the  creditor  is  required  to  make. 
The  affidavits  dated  June  4,  though  in  proper  form  so  far 
as  the}'  go,  were  made  after  the  debt  had  been  attempted 
to  be  discharged  by  the  administratrix,  and  are,  therefore. 


to  1879.]  Supreme  Court,  D.  C.  39 

In  the  matter  of  the  estate  of  Horatio  Ames, 

no  protection  to  her,  even  if  the  statute  authorized  her  to 
pay  such  claims  on  the  mere  affidavit  of  the  creditor. 

III.  The  court  had  jurisdiction  and  power  to  investigate, 
as  it  did,  the  claim  of  Arrick. 

The  power  of  the  Orphans'  Court  in  passing  claims  against 
the  estate  of  a  deceased  person  was  not  confined  to  strictly 
legal  claims,  but  every  species  of  indebtedness,  whether  legal 
or  equitable;  nor  is  its  authority  in  this  respect  limited  to 
such  as  are  proved  according  to  the  act  of  1785,  ch.  46.  It 
did  not  derive  its  power  to  pass  open  accounts  from  the  8th 
section  of  the  9th  sub-ch.  of  the  act  of  1798,  ch.  101,  nor 
were  its  powers  on  that  subject  imperatively  restricted  by  it. 
The  object  of  that  section  was  to  restrain  the  authority  of 
executors  and  administrators  in  payment  of  open  accounts 
not  passed  by  the  court  to  such  as  ^vere  proved  in  the  mode 
thereby  prescribed.  The  power  of  the  Orphans'  Court  in 
passing  accounts  before  payment  was  derived  from  the  2d 
section  of  the  act  of  February  session,  1777,  ch.  8,  and  the 
1st  section  of  the  15th  sub-chapter,  Maryland  act  of  1798. 
{Siecenson  v.  Shricer,  9  Q.  &  J.,  424.)  And  under  the  lat- 
ter enactment,  in  determining  the  issues  of  fact  raised  in  this 
case  by  the  account  and  the  exceptions,  the  court,  under  the 
limited  jurisdiction  of  the  old  Orphans'  Court,  has  power 
"of  directing  the  conduct  and  settling  the  accounts"  of  Mrs. 
Arnes  as  administratrix,  "  of  superintending  the  distribution 
of  the  estate,"  (including  that  of  the  residue  belonging  to 
creditors  at  the  domicil,  and  including  the  ascertainment  of 
the  quantity  of  that  residue,)  and  "of  administering  justice 
relating  to  the  afl:airs  of  the  deceased  according  to  law." 
(Maryland  act  1798,  ch.  101,  sub-ch.  15,  sec,  3.)  It  has  also 
"/ttW  power,  authority,  and  jurisdiction  to  examine,  hear, 
and  decree  upon  all  accounts,  claims,  and  demands  existing 
between  *  *  •  persons  entitled  to  any  distributable  part 
of  an  intestate's  estate  and  executors  and  administrators,  and 
may  enforce  obedience  to  and  execution  of  their  decrees  in  the  same 
manner  a^  the  Court  of  Chancery  may,^^  (Id.,  sec.  13;)  and 
whenever  either  of  the  parties  having  such  a  contest  shall 
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require,  the  court  may  direct  a  plenary  proceeding.  Depo- 
sitions shall  be  taken  in  writing  and  recorded,  •  •  • 
and  court  shall  give  judgment  on  the  bill,  answer,  and 
depositions. 

rV.  The  court  had  jurisdiction  and  power  to  order  the  re- 
moved administratrix  to  pay  the  newly-appointed  adminis- 
trator de  bonis  non  the  moneys  charged  to  her  account,  after 
making  to  her  all  just  allowances. 

1.  The  power  certainly  existed  as  to  $6,255.64,  reported 
as  un  administered  in  the  account  of  the  appellant,  or  $6,247.47 
after  deducting  court  costs. 

2.  It  existed  also  as  to  the  whole  amount  of  claims  disal- 
lowed by  the  court.  Arrick's  claim  was  not  proved  as  re- 
quired by  the  Maryland  act  of  1798,  sub-chapter  9,  chapter 
101.  That  enactment  restrains  the  authority  of  executors 
and  administrators  in  the  payment  even  of  claims  on  open 
account  not  passed  by  the  court  to  such  as  are  proved  in  the 
mode  thereby  prescribed.  (Stevenson  v.  Shriver,  9  G.  &  J., 
324.)  Under  the  Maryland  act  of  1715,  chapter  39,  section 
3,  an  administrator  de  bonis  non  might  compel  his  predecessor 
to  account;  but  under  the  Maryland  act  of  1798,  chapter  101, 
sub-chapter  14,  section  12,  the  authority  of  an  administrator 
de  bonis  non  extended  only  to  the  things  described  in  that 
act  as  assets  not  converted  into  money,  and  not  distributed 
or  delivered  or  retained  by  the  former  executor  or  adminis- 
trator under  the  direction  of  the  court. 

Kosciuskio's  case,  14  How.,  412,  was  one  of  an  appoint- 
ment of  an  administrator  de  bonis  non  after  death  of  the  ad- 
ministrator of  the  first  decedent — the  administrator  de  bonis 
non  being  also  executor  of  the  administrator.  It  was  not  a 
case  of  removal  of  an  administrator  for  cause  and  appoint- 
ment of  a  successor  to  him.  In  the  latter  case  the  common 
law  and  the  law  of  Maryland  have  been  changed  by  the  act 
of  Congress  of  February  20,  1846,  (9  St.  at  L.,  4  Rev.  St.  D. 
C,  sees.  974-976.)  Where  an  administrator  fails  to  give  ad- 
ditional and  sufficient  security  after  being  ordered  by  the 
court  so  to  do,  the  court  may  remove  him  and  appoint  an 
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administrator  in  his  stead,  and  "shall  further  have  power  to 
order  and  require  any  assets  or  estate  of  the  decedent  which 
may  remain  unadministered  to  be  delivered  to  the  newly- 
appointed  administrator  de  bonis  non?^  EiFect  must  be  given 
to  the  provisions  of  this  statute.  It  can  only  be  given  if  the 
administrator  de  bonis  non  in  such  case  takes  greater  power 
than  he  would  have  had  at  common  law  or  under  the  laws  of 
Maryland.  The- act  of  Congress  is  a  remedial  statute,  and  is 
to  be  liberally  construed,  and  in  harmony  with  other  legis- 
lation on  the  same  subject-matter.  By  such  legislation  in 
many,  if  not  in  most,  of  the  American  States,  an  administra- 
tor de  bonis  noT},  appointed  on  removal  of  a  former  adminis- 
trator, has  "full  authority  to  bring  suit  against  the  former 
representatatives  of  the  estate  as  well  in  regard  to  any  of  the 
assets  of  the  estate  which  have  come  into  their  hands  since 
the  decease  of  the  intestate,  as  for  debts  due  to  or  other  causes 
of  action  in  favor  of  the  deceased  in  his  life-time,  and  he  will 
not  be  estopped  by  any  illegal  act  of  the  former  representa- 
tive." (3  Redf.  on  Wills,  102;  Collends  Adam  v.  Donaldson, 
17  Ohio,  264;  Hardwick  v.  Thomas,  10  Ga.,  266;  Polls  v. 
Smilhy  3  Eawle,  361 ;  Shackelford  v.  Banyan,  7  Humph.,  141 ; 
Bell  V.  Speight,  11  Humph.,  451.) 

Mr.  Justice  Olin  delivered  the  opinion  of  the  court : 
The  decree  of  the  court  in  special  term  for  probate  busi- 
ness is  affirmed.  We  have  no  doubt  that  the  judge  of  that 
court  had  authority  to  settle  and  adjust  the  account  of  the 
administratrix,  and  that  settlement  was  quite  as  favorable  to 
the  administratrix  as  the  proof  in  the  case  would  justify. 
The  only  doubt  which  the  court  entertains  is  as  to  the  pro- 
priety of  the  latter  clause  of  the  order  made  by  the  justice 
directing  the  administratrix  to  pay  over  to  Wilson  the 
amount  found  due  from  Mi's.  Ames,  the  administratrix; 
Mrs.  Ames  claiming  that  the  amount  of  $34,876.75,  having 
been  paid  over  to  Clifford  Arrick,  was  administered,  and  no 
order  could  have  legally  been  made  directing  her  to  pay  that 
sum  over.     Without  definitely  deciding  that  question,  it  will 
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be  sufficient  to  say  that,  if  application  be  made  to  the  court 
below  to  enforce  that  order,  direction  will  probably  be  given 
to  resort  to  a  suit  at  law  agninst  Mrs.  Ames  and  her  bail, 
rather  than  to  the  summary  proceeding  of  attachment  for 
contempt  or  for  disobedience  of  the  order  of  the  court. 


PHOilNIX  MUTUAL  LIFE  INSURANCE  COMPANY  v.  AL- 
BERT  GRANT,  A.  THOMAS  BRADLEY,  AND  ENOCH 
TOTTEN,  TRUSTEES;  LEWIS  LADOMUS,  WILLIAM  P. 
ELLISON,  TRUSTEE ;  ALBERT  G.  RIDDLE  AND  WILL- 
IAM D.  BALDWIN,  TRUSTEES ;  S.  LED  YARD  PHELPS, 
EDWARD  M.  GALLAUDET,  AND  HALBERT  E.  PAINE, 
TRUSTEES  ;  HENRY  S.  DAVIS  AND  RALEIGH  W.  DOWN- 
MAN,  TRUSTEES ;  LEWIS  B.  PIERCE  AND  HALBERT  E. 
PAINE,  TRUSTEES;  HORATIO  BROWNING,  LEONIDAS 
SCOTT,  JOHN  J.  SULLIVAN.  JOHN  FRAZER,  JOSEPH 
CUNNINGHAM,  JOHN  W.  KENNEDY,  JOHN  E.  KEN- 
DALL, AND  WD.LIAM  H.  RHAUN. 

I.  This  court  li.is  jinisdictioii  of  a  biU  to  foreclose  deeds  of  trust  upon 

real  estate  j^iven  to  secure  tlio  payment  of  separate  debts,  especially 
when  it  appeal's  upon  the  face  of  tlie  bill  that  the  propertj'  has  been 
subdivided,  and  the  parties  in  interest  are  numerous  and  the  com- 
plication of  right  is  f^^reat. 

II.  Where  the  principal  defendant  in  such  bill  sets  np  in  his  answer  and 

plea  tliat  he  has  fully  paid  all  claims  of  tlie  complainant,  the  issue 
thus  presented  is  of  such  a  character  that  it  ought  to  be  tried  by  the 
court  before  an  order  of  rcference  to  the  auditor  to  take  an  account 
is  passed. 

The  case  is  stated  in  the  opinion  of  the  court. 

W,  F.  Matiinglii  and  R,  T.  Merrick^  for  plaintiff. 

B.  F,  Butler^  T.  J,  Durante  and  0.  D.  Barreit^  for  defendant 
Grant. 

Mr,  Justice  Wylie  delivered  the  opinion  of  the  court : 
On  the  1st  of  September,  1868,  the  defendant  Grant  was 
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the  owner  of  all  of  square  number  760  in  this  city,  having 
purchased  said  square  from  Lewis  Ladomus  and  William  P. 
Ellison,  and  executed  two  several  deeds  of  trust  on  the  same 
to  secure  the  payment  of  the  purchase-money,  amounting  to 
$47,287.14.  Subsequently  he  subdivided  the  square  into  lots 
numbered  from  1  to  30  inclusive.  Having  paid  oif  all  the 
debt  for  the  purchase-money  except  $11,658.14,  the  trustees, 
with  the  consent  of  the  late  owner,  released  the  lien  from  all 
the  lots  except  those  numbered  5, 6,  ai\d  13.  The  balance  of 
the  claim  was  then  assigned,  for  value,  to  the  complainant  in 
this  cause. 

On  the  9thof  September,  1870,  Grant  placed  another  deed 
of  trust  on  lots  5,  6,  9,  10,  11,  16,  and  17,  to  secure  a  debt 
of  $10,000  to  S.  Ledyard  Phelps.  From  this  lien  lots  9, 10, 
and  11  were  subsequently  released,  and  the  claim  assigned 
to  the  complainant. 

On  the  27th  May,  1871,  he  placed  another  deed  of  trust 
on  lots  1,  2,  3,  4,  8,  9,  10,  11,  12,  and  14  to  secure  ten  of  his 
promissory  notes  given  to  the  complainant  for  $10,000  each. 

On  the  26th  of  August,  1871,  he  placed  another  deed  of 
trust  on  lots  1,  3,  4,  6,1),  8,  9,  10,  11,  12,  14,  16,  and  18  to 
secure  four  promissory  notes  to  Wintield  S.  Fletcher  for 
$10,000  each.  These  notes  have  also  been  assigned  to  the 
complainant. 

On  the  1st  of  January,  1872,  he  placed  twelve  other  several 
deeds  of  trust  on  lots  1,  3,  4,  5,  6,  8,  9,  10,  11,  12,  13,  and 
14  to  secure  on  each  lot  respectively  ditferent  promissory 
notes,  amounting  in  the  aggregate  to  $81,000. 

All  of  these  notes  bear  interest  at  the  rate  of  ten  per  cent, 
per  annum,  payable  semi-annually,  and  are  overdue. 

These  deeds  of  trust  all  omit  to  provide  for  the  length  of 
notice  to  be  given  in  case  of  sale,  and  for  the  place  of  sale. 

On  the  24th  of  April,  1873,  Grant  placed  another  deed  of 
trust  on  lots  1,  3,  4,  5,  6,  8,  9,  10,  11,  12,  and  14  to  secure 
another  note  given  to  the  complainant  for  $60,000,  also  bear- 
ing interest  at  the  rate  of  ten  per  cent  per  annum,  payable 
semi-annually. 
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Thus  far,  as  the  bill  alleges,  all  the  debts  so  secured  upon 
the  property  are  in  the  bands  of  the  complainant  in  this  suit. 

A  number  of  subsequent  purchasers  from  Grant,  besides 
several  judgment  creditors,  have  been  made  parties  defendant. 

The  object  of  the  suit — the  alleged  debts  being  all  over- 
due— is  to  have  the  several  pieces  of  property  covered  by 
any  of  these  numerous  deeds  of  trust  now  held  for  the  use 
of  the  complainant  sold  under  decree  of  the  court  for  the 
payment  of  the  debts. 

A  number  of  dwelling-houses  had  been  erected  on  the 
property  by  Grant,  one  or  two  only  of  which  were  completed, 
and  others  at  ditferent  stages  towards  completion.  One  of 
those  completed  was  occupied  by  Grant  himself. 

After  the  tiling  of  the  bill  and  due  notice  to  Grant,  a  re- 
ceiver was  appointed,  with  his  consent,  to  take  possession  of 
the  houses,  excepting,  however,  the  one  w^hich  Grant  himself 
occupied  and  one  other,  the  rents  of  which  he  was  permitted 
to  collect,  with  authority  to  rent  them  out  and  apply  the  pro- 
ceeds towards  their  completion,  and  further  to  mortgage 
them,  if  found  practicable,  to  raise  money  to  be  so  applied. 
We  find  no  fault  with  the  action  of  the  court  below  in  respect 
to  these  orders,  but  think  they  were  proper  under  the  circum- 
stances. 

Objection  has  been  made  to  the  jurisdiction  of  the  court 
to  decree  a  sale  in  this  case,  on  the  ground  that  by  the  con- 
tract of  the  parties  the  sales  were  to  be  made  by  the  trustees 
named  in  the  several  deeds  of  trust,  and  that  in  this  respect 
deeds  of  trust  differ  from  mortgages. 

We  think,  also,  that  this  objection  is  untenable.  In  this 
District  that  jurisdiction  has  always  been  exercised  bj'  the 
court,  and  never  before,  that  have  we  known,  has  it  been  dis- 
puted. Innumerable  titles  rest  upon  it,  and  unexampled  dis- 
tress and  confusion  would  follow  a  contrary  decision.  In 
Willard's  Equity  Jurisprudence,  451,  the  author  says:  "A 
summary  mode  of  foreclosing  mortgages  at  law  by  advertise- 
ment and  sale  is  provided  by  statute  for  those  cases  where 
the  mortgage  contains  a  power  to  the  mortgagee  or  any  other 
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person  to  sell  the  mortgaged  premises  upon  default  being 
made  in  anj  condition  of  the  mortgage.  (2  Rev.  Stat.  N.  T., 
545.)  There  are  many  cases  where  this  remedy  cannot  be 
applied,  and  there  are  none  in  which  it  supersedes  an  action 
in  a  court  of  equity.  The  latter  is,  therefore,  with  us,  the 
most  usual  as  well  as  the  most  effective  remedy  in  cases  of 
non-payment  of  demands  secured  by  mortgage."  And  in 
4  Kent's  Commentaries,  190,  191,  the  author  says:  "In 
New  York,  and  probably  in  other  States,  a  sale  under  a  power 
is  made  the  subjectof  a  statute  provision;  but,  as  the  title  under 
such  a  sale  does  not  affect  any  mortgage  or  judgment  creditor 
whose  lien  accrued  prior  to  the  sale,  it  must  be  rather  haz- 
ardous and  unsatisfactory  title,  and  far  inferior  to  one  under 
a  decree  in  chancery,  founded  on  a  view  of  the  rights — and 
which  bars  the  rights — of  all  incumbrances  who  are  brought 
before  the  court."  Here,  so  far  from  intimating  a  doubt  as 
to  the  jurisdiction  of  the  court  of  equity  in  such  a  case,  the 
author  declares  that  the  title  of  the  purchaser  at  the  sale  by 
the  trustees  under  a  power  must  be  rather  hazardous  and  un- 
satisfactory, and  far  inferior  to  one  under  a  decree  in  chancery. 
And  although  the  practice  of  providing  for  sales  under  a 
power  in  the  mortgage  has  been  growing  in  England  as  well 
as  in  this  country.  Lord  Eldon,  in  Roberts  v.  BezoUy  considered 
it  to  be  an  extraordinary  power  of  a  dangerous  nature,  and 
one  which  was  unknown  in  his  early  practice. 

In  2  Cooley's  Blackstone,  159,  note  15,  the  author  of  the 
note,  speaking  of  mortgages  with  a  power  of  sale,  says  that 
the  mortgagee  may  file  his  bill  in  equity  as  in  other  cases. 

Besides  this,  the  present  case  contains  many  particular 
features  which  seem  to  render  the  jurisdiction  of  the  court 
absolutely  indispensable  in  order  that  a  fair  sale  should  be 
made,  and  bidders  should  know  beforehand  that  they  could 
get  a  valid  title  under  a  decree  in  which  the  rights  of  every 
person  having  a  claim  upon  the  property  had  been  ascer- 
tained and  settled. 

From  the  face  of  the  bill  it  appears  that  the  property  in 
question  has  been  subdivided  into  numerous  lots.     Some  of 
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the  deeds  of  trust  are  liens  upon  all  the  lots;  others  upon 
some  of  them  only.  Payments  have  been  made  on  account 
of  some  of  the  claims,  and  none  upon  others.  The  aggre- 
gate liens  exceed  the  value  of  the  property,  and  the  owner 
is  apparently  insolvent.  Purchasers  from  Grant  subsequent 
to  liens  are  parties  to  the  bill,  and  in  justice  to  them  the 
securities  should  be  marshalled.  The  parties  in  interest  are 
numerous,  and  the  complications  of  rights  is  so  great  that 
notliing  can  settle  them  except  a  decree  in  equity. 

In  CaUlioell  v.  Taggart^  4  Peters,  201,  the  court  says:  "In 
reply  to  all  these  grounds  of  counsel  for  want  of  parties  or 
for  want  of  due  maturation  for  a  final  hearing,  it  has  been 
urged  that  nothing  is  ordered  to  be  mortgaged  or  sold  beside 
Caldwell's  own  interest,  whatever  that  may  be.  But  this  we 
conceive  to  be  an  insufficient  answer.  It  is  not  enough  that 
a  court  of  equity  causes  nothing  but  the  interest  of  the  proper 
parties  to  change  owners.  Its  decrees  should  terminate,  not 
instigate,  litigation.'  Its  sales  should  tempt  men  to  sober  in- 
vestment, and  not  to  wild  speculation.  Its  process  should  act 
upon  known  and  definite  interests,  and  not  upon  such  as 
admit  of  no  medium  estimation.  It  has  the  means  of  re- 
ducing every  right  to  certainty  and  precision,  and  is  there- 
fore bound  to  employ  those  means  in  the  exerciseof  its  juris- 
diction." 

The  foregoing  contains  our  view  of  the  case  presented  by 
the  bill  alone.  This  bill  was  filed  on  the  17th  April,  1875. 
Receivers  were  appointed  as  to  ten  of  the  twelve  houses  on 
the  7th  May,  1875,  with  the  consent  of  Grant,  the  court 
allowing  him  to  retain  the  possession  of  two  of  the  houses. 
On  the  6th  of  July,  1875,  Grant  filed  a  general  demurrer  to 
the  bill.  This  demurrer  was  not  argued  till  the  8th  da}^  of 
November,  1875,  when  it  was  overruled,  and  the  defendant 
allowed  twenty  days  in  which  to  file  an  answer.  In  the  mean- 
time, on  the  11th  of  November,  a  decree  pro  covfesso  was 
passed  against  all  the  trustees  named  in  the  several  deeds  of 
trust  and  some  other  nominal  parties.  On  the  27th  of  No- 
vember Grant  filed  his  answer  and  cross-bill,  and  at  the  same 
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time  pet  up  the  same  matters,  by  way  of  plea,  which  were 
contained  in  the  answer  and  cross-bill.  On  the  23d  of  De- 
cember complainant  tiled  its  demurrer  to  Grant's  cross-bill. 

Several  dilatorv  motions  were  made  between  this  last  date 
and  the  15th  of  March,  1876,  upon  which  day  an  order  was 
made  allowing  the  demurrer  to  the  cross-bill,  and  giving  the 
defendant  Grant  ten  days  to  amend  his  cross-bill.  On  this 
day,  also,  several  other  motions  in  the  case  were  disposed  of 
by  the  court  which  require  no  special  reference,  and  Grant 
appealed  from  the  order  allowing  the  complainant's  demurrer 
to  his  cross-bill.  Of  couree,  under  our  practice,  no  appeal 
could  he  taken  in  such  a  case;  but  since  the  present  appeal 
has  brought  up  the  whole  case  with  all  the  interlocutor}^  orders, 
it  is  proper  that  we  should  dispose  of  this  point  also.  By  his 
crossbill  Grant  had  sought  to  bring  into  the  case  numerous 
parties  who  were  not  parties  to  the  original  bill. 

In  Shields  v.  Barron,  17  How.,  130,  the  Supreme  Court 
decided  that  parties  cannot  be  forced  into*  court  in  this  way, 
nor  can  new  parties  be  brought  into  a  cause  by  cross-bill. 
We  perceive  no  error,  therefore,  in  the  order  of  the  court 
below  sustaining  the  demurrer  to  the  cross-bill  and  giving 
leave  to  amend. 

The  pleadings  in  the  cause  at  this  time  consisted,  there- 
fore, of  the  original  bill,  the  defendant's  demurrer  to  the 
same  which  had  been  overruled,  his  answer  and  cross-bill, 
with  a  plea  setting  up  the  same  matters  embraced  by  these, 
and  the  complainant's  replication,  which  was  not  filed  till  this 
date,  15th  March,  1876,  and  the  demurrer  to  the  cross-bill 
which  had  been  allowed. 

The  form  of  the  replication  was  that  "the  plaintiff  hereby 
joins  issue  with  the  defendant,  Albert  Grant."  It  would  have 
been  more  artistic  had  a  separate  replication  been  tiled,  in 
the  usual  form,  both  to  the  pleas  and  to  the  answer.  We 
have  no  doubt,  however,  that  it  intended  to  apply  to  all,  since 
the  matters  set  up  by  way  of  plea  were  the  same,  substantially, 
with  those  of  the  answer. 

The  cause  then,  after  about  a  year  tilled  with  the  conten- 
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tionfl  of  the  parties  over  minor  points,  was  brought  to  an 
issue  of  fact  on  the  15th  of  March,  1876,  and  no  evidence 
taken  on  either  side.  On  the  3d  of  April,  1876,  and  before 
the  period  for  taking  testimony  had  expired,  on  motion  of 
complainant's  counsel,  the  court  ordered  a  reference  of  the 
cause  to  the  auditor,  with  instructions  to  "state  the  account 
between  the  plaintili*  and  the  defendant  Grant,  the  amount 
due  under  the  several  deeds  of  trust  referred  to  in  the  pro- 
ceedings in  this  cause,  the  several  incumbrances  upon  the 
real  estate  particularly  referred  to  in  this  bill,  and  the  priority 
of  the  respective  liens."  And,  in  our  view,  the  cause,  as  it 
is  now  before  us,  depends  entirely  upon  the  regularity  of  that 
order. 

We  are  all  of  opinion  that  the  order  of  reference  to  the 
auditor  was  erroneous  in  the  condition  of  the  cause  at  that 
time.  In  3  Greenleaf's  Evidence,  sec.  332,  citing  Lunsford 
V.  Bonton^  1  Dev.  Eq.  R.,  483,  and  Holden  v.  Hearriy  3  My. 
&  K.,  445,  the  rule  is  thus  broadly  laid  down ;  "A  reference 
to  the  master  is  never  made  to  establish,  in  the  first  instance, 
a  fact  put  in  issue  by  the  pleadings,  and  constituting  an 
essential  element  in  the  controversy." 

Without  adopting  this  rule,  as  thus  laid  down,  in  its  full 
extent,  we  are  of  opinion  that  the  issue  of  absolute  payment 
of  all  these  claims  set  up  by  the  defendant  Grant  in  his  an- 
swer, in  his  plea,  ai|[i  in  his  cross-bill,  and  sworn  to  by  him, 
was  of  such  a  character  that  it  ought  first  to  have  been  tried 
by  the  court  itself,  upon  testimony  taken  by  the  parties  in 
the  usual  way;  for  if  that  defense  were  once  made  out,  there 
would  be  no  need  to  have  an  account  or  a  marshalling  of 
securities.     But  the  bill  must  be  dismissed. 

It  is  true,  however,  that  no  such  rule  seems  to  have  been 
applied  by  the  Supreme  Court  of  the  United  States  in  Field 
v.  Holland,  6  Or.,  25,  where  Chief  Justice  Marshall  s^id:  "A 
court  of  chancery  may,  with  perfect  propriety,  refer, an  ac- 
count to  an  auditor,  and  on  the  return  of  the  report  determine 
such  questions  as  may  be  contested  by  the  parties."  -  The 
same  principle  was  carried  still  further  in  the  case  of  Jem- 
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sylvania  v.  The  Wheeling  Bridge  Co,  et  (d.^  18  How.,  518,  in 
which  case  a  special  commissioner  was  appointed  by  the  court 
to  ascertain  and  report  the  facts  in  controversy,  and  the  court 
held  that  bis  report  was  equivalent  to  the  finding  of  a  jury 
upon  all  the  facts  in  issue  between  the  parties.  The  whole 
case  was  decided  upon  the  report  of  the  commissioner. 

It  is  not  necessary,  therefore,  to  examine  in  detail  the  ex- 
ceptions to  the  auditor's  report  in  this  case,  since,  for  the 
reasons  stated,  the  reference  to  the  auditor  and  the  auditor's 
report  must  be  wholly  set  aside,  the  decree  reversed,  and  the 
cause  remanded  for  further  proceedings,  to  commence  with 
the  date  when  the  issues  were  made  up. 


WILLIAM   W.  BALLAED,   TALMADGE  E.    BROWN,  AND 
EDWARD  L.  MARSH  v.  THE  DISTRICT  OF  COLUMBIA. 

At  Law— No.  18,494. 

The  plaintiff  made  a  proposal  to  the  Board  of  Public  Works  to  put  down 
certain  pavements,  the  board  to  designate  the  streets  when  the  plain- 
tiffs should  be  ready  to  commence.    The  assistant  secretary  of  the. 
board  embodied  the  proposal  in  a  letter  accepting  it,  signed  by  his 
name  alone  :  Held — 

I.  Tliat  this  was  not  a  contract  executed  as  prescribed  by  law,  and  was 
not  binding  on  the  District  in  an  action  to  recover  damage  for  a 
failui'e  of  the  boai*d  to  designate  such  streets. 

STATEMENT   OF   THE   CA3E. 

Demurrer  to  declaration.  The  alleged  contract  for  a.breach 
of  which  this  action  is  brought  is  contained  in  an  exhibit  to 
the  declaration^  and  is  expressed  as  follows : 

Board  of  Public  Works,  District  of  Columbia, 

Washington,  December  10, 1871. 
To  Ballard  Pavement  Co., 

Washingfton,  D.  C. : 

Yonr  proposition  of  this  date,  as  follows  : 
"  The  Ballard  Pavement  Company  hereby  make  proposals 
for  the  following  work,  with  accompanying  conditions.    We 
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will  put  down  preserved  wood  pavement  as  follows:  The  Bal- 
lard block,  the  Perry  block,  or  the  wedge-shaped  block,  such 
as  laid  by  Filbert  &  Taylor  in  this  city,  as  the  contractors 
may  elect,  either  to  stand  tive  inches  high,  for  three  dollars 
and  fifty  cents  per  square  yard,  and  we  hereby  ask  for 
seventy-five  thousand  square  yards,  contractors  to  have  dur- 
ing the  year  1873  within  which  to  complete  this  work ;  the 
board  not  to  stop  the  work  without  a  gross  violation  of  the 
contract  on  the  part  of  the  contractors.  The  streets  to  be 
designated  by  the  board  at  such  times  as  the  company  shall 
be  ready  to  commence  work.  Said  work  to  be  paid  for  as 
the  same  progresses. 

"  We  also  hereby  apply  for  a  separate  and  a  further  con- 
tract for  so  much  of  the  grading,  hauling,  and  filling  as  is  not 
embraced  in  the  contract  for  paving  and  for. setting  the  curb- 
ing on  the  streets  to  be  paved  by  us  at  board  prices,  subject 
to  the  conditions  of  the  pavinjg  contract,'*  is  this  day  accepted. 

By  order  of  the  board. 

Charles  S.  Johnson, 

Assistant  Secretary. 

After  stating  the  contract,  plaintiff's  allege  in  the  declara- 
tion that  they  entered  upon  their  part  of  the  contract,  pro- 
vided the  material  with  which  to  do  the  said  work,  and  from 
shortly  after  the  making  of  the  contract,  hitherto,  they  have 
been  prepared  and  ready  to  do  the  said  work  according  to 
their  said  contract;  that  they  have  repeatedly  demanded  the 
said  work  of  the  proper  authorities  representirig  the  District, 
which  authorities  have  at  all  times  neglected  and  refused  to 
perform  any  part  thereof,  though  often  requested  so  to  by 
plaintife.  Plaintiflfe  further  allege  that  they  have  been  greatly 
damaged,  to  wit,  in  the  sum  of  one  hundred  thousand  dollars, 
and  they  ask  judgment  for  that  amount  with  costs. 

The  defendant  demurred  to  the  declaration  as  being  bad 
in  substance,  for  the  reason  that  it  does  not  show  that  the  said 
contract  was  made  by  any  person  authorized  by  law  to  bind 
said  District  by  the  terms  of  the  alleged  contract.    There  was 
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another  ground  of  demurrer,  which  is  not  noticed  for  the  rea^ 
son  that  it  was  not  passed  upon. 

John  A.  GroiVy  tor  plaintiff. 

Edwin  L.  Stanton^  for  District  of  Columbia. 

Carttbr,  Ch.  J.,  delivered  the  opinion  of  the  court,  to  the 
effect  following: 

The  letter  bearing  the  signature  of  Charles  S.  Johnson, 
assistant  secretary,  is  not  a  contract  made  in  pursuance  of 
law.  The  thirty-seventh  section  of  the  act  organizing  a  gov- 
ernment for  the  District  of  Columbia  requires  that  all  con- 
tracts made  by  the  Board  of  Public  Works  shall  be  in  writ- 
ing and  signed  by  the  parties  making  the  same,  and  a  copy 
is  to  be  filed  in  the  office  of  the  secretary  of  the  District.  As 
to  the  construction  of  a  contract  we  give  effect  to  the  inten- 
tion of  the  parties,  but  when  the  statute  has  prescribed  a  cer- 
tain form,  it  must  be  followed.  In  order  to  render  the  con- 
tract  binding  in  this  particular,  the  law  requires  it  to  be  in 
writing  and  signed  by  the  parties,  and  without  this  formality  it 
is  not  complete.  The  act  contemplated  a  written  instrument 
filed  away  in  the  archives  of  the  board  and  authenticated  by 
their  signatures.  There  is  no  such  officer  provided  for  as  an 
assistant  secretary.  His  signature  is  not  binding  on  the  Dis- 
trict, and  his  letter  is  no  evidence  at  all  of  a  contract.  Be- 
sides, this  letter  simply  accepts  a  proposition  to  lay  any  of 
three  kinds  of  pavements ;  thus  evidently  contemplating  a 
contract  afterwards  to  be  prepared  in  form,  fixing  the  kind 
of  pavement  to  be  used  when  the  agreement  should  be  com- 
pleted. It  is  to  be  remembered  that  the  District  is  sued  be- 
cause the  Board  of  Pubtic  Works  did  not  designate  the  streets 
npon  which  work  was  to  be  performed,  and  not  to  recover 
for  the  value  of  work  performed  by  the  plaintifi'  and  accepted 
by  the  District;  and  as  the  contract  by  the  parties  is  not  exe- 
cuted within  the  meaning  of  the  statute,  we  think  there  is. no 
cause  of  action,  and  the  demurrer  must  be  sustained. 
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PHILIP  MEREDITH  v.  THE  DISTRICT  OF  COLUMBIA. 

At  Law.— No.  12,265. 

A  member  of  the  fire  department  of  the  city  of  Washington  cannot 
maintain  a  personal  action  for  his  montlily  salary  unless  lie  has  act- 
ively performed  the  duties  of  his  office ;  and  the  fact  that  he  has 
been  removed  without  notice  of  charges  and  a  trial,  will  not  entitle 
him  to  this  remedy. 

STATEMENT   OF   THE   CASE   AND   DECISION. 

The  declaration  in  this  case  sets  forth  that  the  said  plaintiii* 
was  duly  appointed  a  member  of  the  fire  department  of  the 
District  of  Columbia,  to  hold  ofiice  daring  good  behavior,  and 
entered  upon  the  discharge  of  his  duties  as  such,  and  con- 
tinued faithfully  to  discharge  said  duties  and  to  receive  pay 
therefor  until  the  1st  day  of  February,  1874,  and  held  him- 
self ready  and  oflered  to  perform  his  said  duties  for  the 
months  of  February  and  March,  1874 ;  but  the  said  defend- 
ant, on  the  30th  day  of  January,  1874,  notified  him  that  he 
had  been  dismissed  from  said  service,  to  take  effect  February 
1, 1874.  Said  dismissal  was  made  without  any  notification  of 
charges  against  the  plaintiff  or  any  trial  thereon,  or  any  op- 
portunity to  show  cause  why  he  should  not  be  so  dismissed, 
and  was  without  authority  of  law  and  void,  whereby  the  de- 
fendant became  indebted  to  the  plaintiff  for  the  amount  of 
his  salary  for  the  months  of  February  and  March,  1874,  at 
the  rate  of  $60  per  month,  but  did  not  pay  the  same ;  and 
the  plaintiff  claims  $120,  with  interest  from  the  Ist  day  of 
April,  1874,  besides  the  costs  of  this  suit. 

The  defendant  demurred  to  the  declaration  on  the  follow- 
ing grounds: 

1.  The  declaration  does  not  aver  that  plaintiff,  before  en- 
tering upon  his  alleged  official  duties,  had  qualified  himself 
by  taking  and  subscribing  the  oath  of  office  required  by  law. 

2.  The  declaration  does  not  aver  that  plaintiff  performed 
the  duties  of  his  alleged  office  for  the  months  of  February 
and  March,  1874,  for  which  he  sues;  or  that  defendant  pre- 
vented him  from  performing  the  same. 
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3.  The  plaintiff  does  not  sufficiently  aver  his  readiness  and 
offer  to  perform  said  duties,  and  defendant's  refusal  to  accept 
the  same. 

4.  Plaintitf^s  proper  remedy  was  by  mandnmuSy  if  he  had 
a  clear  legal  right  to  the  office,  and  it  was  not  filled  at  the 
commencement  of  the  suit ;  and  by  quo  warranto^  if  the  office 
had  been  filled,  and  was  so  at  the  time. 

The  declaration  is  defective  in  that  it  contains  no  aver- 
ment as  to  whether  the  office  was  then  filled  or  not. 

The  thirty-fifth  section  of  the  act  of  the  Legislative  Assem- 
bly, approved  August  13, 1871,  confers  authority  upon  the 
Board  of  Fire  Commissioners  of  the  cities  of  Washington  and 
Georgetown  to  appoint  members  of  the  fire  department,  who 
shall  hold  their  places  during  good  behavior,  and  who  may 
be  fined,  suspended,  or  expelled  upon  the  trial  of  charges,  of 
which  they  are  to  have  written  notice.  And  the  second  sec- 
tion of  the  act  of  June  26,  1873,  which  provides  for  the  sal- 
aries of  the  fire  department  and  the  other  District  officers, 
enacts  that  in  no  case  shall  any  part  of  these  salaries  be  paid 
unless  the  duties  of  the  several  officers  shall  be  actually  per- 
formed. The  case  was  certified  to  be  heard  at  the  general 
term  in  the  first  instance. 

The  court  did  not  express  an  opinion  whether  the  act  of  the 
Legislative  Assembly  first  above  referred  to  was  a  limitation 
upon  the  power  of  removal,  but  they  were  unanimous  in  hold- 
ing that,  even  conceding  this  to  be  so,  the  statutory  provision, 
that  in  no  case  should  the  salaries  be  paid  unless  the  duties 
were  actually  performed,  was  an  absolute  prohibition,  which 
operated  to  qualify  the  claim  of  the  plaintiff  for  payment, 
whether  he  was  removed  for  cause  or  not.  in  case  he  failed 
from  any  cause  to  perform  the  duties  of  his  appointment. 
The  plaintiff*  must  therefore  adopt  some  other  form  of  remedy, 
for  it  is  clear  that  he  cannot  maintain  a  personal  action  for 
his  monthly  salary.     Demurrer  sustained. 

Riddle  &  MUery  for  plaintiff. 

William  Bimey,  for  defendant 
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REES  J.  MILLARD  v.  THE   NATIONAL  BANK  OF  THE 

REPUBLIC. 

At  Law.— No.  4269. 

I.  A  power  of  attorney  to  prosecute  a  claim  against  the  United  States, 
and  to  receive  any  checlc,  order,  or  certificate  issued  b}'^  the  govern- 
ment for  the  payment  thereof,  confers  no  power  upon  tlie  attorney 
to  assign  or  endorse  the  paper  in  the  name  of  the  payee. 

n.  When  the  drawee  of  such  check  had  settled  with  the  drawer  and 
charged  up  the  amount  against  liim,  there  is  sufficient  privity  be- 
tween the  parties  to  enable  the  payee  to  recover  the  amount  upon 
a  count  for  money  had  and  received.  This  principle  is  applicable 
to  a  case  where  the  bank  had  paid  the  check  upon  a  forged  endorse- 
ment. 

HI.  The  statute  of  limitations  refers  to  tlie  time  of  the  institution  of  the 
suit,  and  not  to  the  time  of  filing  an  amenduient  to  the  declaration. 

STATEMENT   OF  THE   CASE. 

The  plaintiflF  had  a  claim  against  the  United  States  for 
back  pay  as  an  officer  in  the  army,  amounting  to  the  sum  of 
$859.59.  In  1865  the  plaintiff  employed  a  firm  of  claim 
agents  in  the  city  of  Washington  to  collect  the  same,  and 
gave  them  a  power  of  attorney  for  that  purpose,  containing 
a  power  of  substitution,  and  to  receive  any  check,  cei'tifi- 
cate,  or  order  for  the  payment  of  the  claim,  but  no  power  to 
endorse  plaintiff's  name  upon  it.  That  firm  transferred  the 
claim  to  Rutgers  Teal,  who  prosecuted  it  to  completion,  and 
on  January  17, 1866,  received  from  Colonel  J.  A.  Lawyer, 
paymaster  U.  S.  A.,  his  check  upon  the  defendant  bank,  in 
which  he  was  a  depositor,  in  favor  of  the  plaintiff*,  and  pay- 
able to  his  order  for  the  amount  of  the  claim. 

The  check  was  paid  to  said  Teal  upon  a  forged  endorse- 
ment of  the  plaintift-s  name. 

The  original  declaration  s6t  forth  in  a  special  count  the 
facts  and  circumstances  of  the  case.  The  case  went  to  the 
Supreme  Court  of  the  United  States,  and  that  court  decided 
that  the  action  could  not  be  maintained,  on  the  ground  that 
the  plaintiff  conld  not  sue  the  bank  for  refusing  to  pay  the 
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check  in  the  absence  of  proof  that  it  had  accepted  it,  or 
charged  the  amount  against  the  drawer ;  but  intimated  that 
if  the  bank  had  settled  with  the  drawer,  charging  him  with 
the  amount  of  the  check,  that  th(3  plaintiff  could  recover 
upon  the  money  counts,  and  sent  the  case  back  to  allow  the 
declaration  to  be  so  amended.  (See  10  Wall.,  152.)  An 
amended  declaration  was  accordingly  filed  March  23,  1876, 
by  adding  the  money  counts.  On  the  new  trial  it  was  proved 
that  Teal,  without  authority  from  the  plaintiff,  endorsed  the 
plaintiff's  name  upon  the  check  and  presented  it  to  the 
bank,  who  paid  the  amount  thereof  to  Teal,  and  that  the 
plaintifi'  never  received  any  satisfaction  for  the  claim.  The 
defendant  also  admitted  that  it  had  charged  the  said  check 
on  its  books  against  the  said  Lawyer  and  settled  with  him 
on  that  basis.  The  defendant  offered  the  following  prayer : 
"The  plaintiff  having  closed  his  testimony,  the  defendant 
prays  the  court  to  instruct  the  jury  that  upon  the  whole  evi- 
dence aforesaid,  if  the  same  is  believed  by  the  jury,  the  plain- 
tiff is  not  entitled  to  recover  in  this  action ;"  which  instruc- 
tion the  court  refused  to  give,  and  thereupon  the  defendants, 
by  their  counsel,  beg  leave  to  except,  and  do  except,  thereto. 

R.  B,  Musset/y  for  plaintiff,  cited  1  MacA*,  415;  5  B.  &  A., 
204;  3  B.  &  C,  280;  Moore  on  Banking,  459;  5  Wheaton, 
286. 

Bradley  Jt  Duvally  for  defendant. 

L  The  record  shows  a  case  of  misplaced  confidence  on  the 
part  of  the  plaintiff',  by  which  the  defendant  was  innocently, 
without  any  fault  on  his  part,  led  to  a  loss ;  and  of  these  two 
parties,  the  loss  must  fall  upon  the  party  in  fault.  "  If  one 
of  two  innocent  persons  suffers  from  the  fraud  of  a  third,  it 
'should  manifestly  be  he  who,  by  his  laches  or  misplaced 
confidence,  has  enabled  the  third  party  to  commit  the  fraud." 
( Yovng  v.  Grote,  4  Bing.,  253 — Eng.  Com.  Law,  13 ;  Pickard 
V.  Sear*,  6  Ad.  and  EL,  469— Eng.  Com.  Law,  vol.  33;  Malty 
v.  Carsiair,  7  B.  &  C,  735.) 
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n.  This  action  will  not  lie,  except  upon  a  pronoiise  to  the 
plaintiff,  express  or  implied;  and  there  are  no  facts  in  this 
case  from  which  the  jury  could  find  or  the  court  could  infer 
either  an  express  or  implied  promise  by  the  defendant  to  pay 
to  the  plaintiff  the  money  sought  to  be  recovered  in  this  ac- 
tion ;  and  this,  because  otherwise  there  is  no  privity  between 
the  parties.  ( Williams  v.  Everett^  14  East,  582  ;  Wedlake  v. 
Hurley  J 1  Oromp.  4;  Jar.,  13  (read  Jones's  argument).;  Crow  v. 
RogerSyl  Stra.,  592.)  The  consideration  must  move  from  the 
plaintiff  to  the  defendant.  (Rogers  v.  KeUey^  2  Camp.,  123.) 
Mistake  in  payment  by  a  bank;  the  person  to  whom  the 
money  was  to  have  been  paid  sues  the  man  to  whom  the 
money  was  paid ;  cannot  recover,  because  no  privity.  Mistake 
in  payment  could  not  change  state  of  account,  and  the  bank 
still  liable  to  the  depositor.  The  Supreme  Court,  admitting 
this  general  principle,  says,  at  p.  157 :  "  It  may  6^,"  &c.  But 
this  cannot  be  so.  The  court  says  further  that  the  deposit 
made  became  the  money  of  the  bank,  and  the  bank  was  an- 
swerable to  Lawyer  for  the  debt.  Lawyer  was  debtor  to 
Millard.  This  did  not  extinguish  that  debt.  His  liability 
remained  the  same  till  the  bank  had  promised  Millard  the 
payment  of  that  debt.  The  case  of  Wharton  v.  Walker y  4  B. 
&  C,  163,  (10  Eng.  Com.  Law,  527,)  is  directly  in  point  and 
decisive  of  this  question ;  and  see  cases  collected  in  1  Archb. 
N.  P.,  22,  23,  24,  margin ;  Chitty  on  Contracts,  (Perk,  ed.,) 
617;  1  M.  &  W.,  365 ;  Bradbury  et  aL  v.  Anderton,  1  Cr.  Ch. 
K.,  494.    There  must  be  privity  between  the  parties. 

m.  The  statute  of  limitations  is  a  flat  bar  to  the  plaintiff's 
right  to  recover. 

This  action  was  brought  26ih  September,  1867.  There  is 
no  evidence  in  the  case  to  show  when  Lawyer  settled  his 
account  with  the  bank.  That  settlement,  according  to  the 
suggestion  of  the  Supreme  Court,  is  the  origin  of  the  defend- 
ant's liability.  If  it  was  after  the  institution  of  the  suit,  the 
action  will  not  lie.  If  it  was  before,  the  plaintiff  was  bound 
to  have  proved  it. 
•    The  plea  of  the  statute  refers  to  the  time  when  the  cause 
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of  action  accrued,  and  puts  the  plaintiiF  to  ajfirmative  proof 
that  it  was  within  three  years  before  action  brought.  Now, 
the  cause  here  is  set  out  in  the  amended  iiar,y  and  until  then 
the  defendant  had  no  notice  of  the  claim  on  which  it  was 
founded.  His  plea  is,  that  the  cause  of  action  did  not  accrue 
within  three  years  before  the  filing  of  the  amended  declara- 
tion, and  upon  that  issue  was  joined.  It  was  a  material  issue, 
and  the  plaintiiF  having  failed  to  offer  any  proof  in  support 
of  it,  the  court  was  bound  to  instruct  the  jury  that  he  could 
not  recover. 

The  amended  nar,  made  a  new  cause  of  action,  and  aban- 
doned the  original  declaration. 

Mr.  Justice  Humphreys  delivered  the  opinion  of  the  court; 

We  acknowledge  the  correctness  of  the  principle  stated  by 
defendant's  counsel,  that  ^^  if  one  of  two  innocent  persons 
must  suffer  from  the  fraud  of  a  third,  it  should  manifestly  be 
he  who,  by  his  laches  or  misplaced  confidence,  has  enabled 
the  third  party  to  commit  the  fraud."  But  what  is  the  fact 
in  this  case,  as  appears  from  the  record  ? ,  The  bill  of  excep- 
tions shows  that  the  power  granted  by  plaintiff  was  expressly 
confined  to  receive  any  check,  certificate,  or  order  issued  by 
the  government  or  its  agents,  but  no  power  to  endorse. 

The  check  was  payable  to  plaintiff's  order,  and  was  paid 
to  one  Teal,  who  signed  the  name  of  plaintiff  on  the  endorse- 
ment. Teal  is  liable  to  the  bank,  just  as  any  bank  in  the 
city  of  Washington  would  be  to  another  which  had  paid  a 
check.  Hence  it  is,  these  institutions  always  look  to  the 
responsibility  of  the  person  presenting  a  check.  The  check 
was  payable  to  the  order  of  Bees  J.  Millard ;  his  name  was 
endorsed  upon  it;  but  if  his  name  was  signed  without  his 
knowledge  or  authority  it  could  not  buid  him.  The  object 
of  checks  and  drafts  is  the  safe  transmission  of  funds  from 
one  point  to  another,  payable  to  the  order  of  the  payee. 
The  drawee  is  always  advised,  in  some  way  or  other,  of  the 
identity  of  the  payee,  or  of  the  authority  of  any  other  person 
to  represent  him. 


58  Supreme  Court,  D.  C.     [From  1877 


Millard  v.  National  Bank  of  the  Republic, 


The  record,  as  we  have  it  printed  and  presented  to  ub, 
states  expressly,  in  the  bill  of  exceptions,  that  Teal  endorsed 
plaintiff's  name  without  his  authority.  The  question  then 
goes  back  to  the  proposition,  whether  a  general  power  of 
attorney  to  prosecute  a  claim,  with  power  to  settle  the  claim 
and  to  receive  any  check  or  order  issued  tor  the  payment  of 
the  claim,  confers  the  power  to  sign  an  endorsement. 

Powers  of  attorney  must  be  construed  according  to  their 
language  and  scope. 

The  parties  here  were  employed  to  do  a  particular  thing ; 
that  was,  to  prosecute  the  claim  and,  if  the  claim  was  allowed, 
to  receive  any  check,  certificate,  or  order.  But  the  check 
was  payable  to  the  order  of  plaintiff.  Teal  had  no  power  to 
assign  or  endorse  the  paper  in  the  name  of  the  payee.  That 
was  far  beyond  the  scope  of  his  powers,  and  could  not  be  con- 
strued to  be  within  the  limits.  The  object  of  a  power  of 
attorney  is  to  define  the  extent  of  the  agency,  and  all  per- 
sons dealing  with  a  special  agent  must  inquire  into  his 
powers.  It  is  stated,  in  the  bill  of  exceptions,  that  Teal, 
without  plaintiff's  authority,  endorsed  the  check  in  plaintiff's 
name.  The  defendant  asked  the  court  to  charge  the  jury, 
that,  upon  the  whole  evidence,  the  plaintiff  was  not  entitled  to 
recover,  which  the  court  refused.  We  think  the  Circuit 
Court  did  right  in  refusing  the  charge.  We  are  informed  of 
no  further  action  by  the  court,  and,  of  course,  cannot  arrest 
the  effect  of  the  judgment  rendered.  The  bill  of  exceptions 
further  shows  that  defendant  had  settled  with  the  drawer  of 
the  check  and  charged  up  the  amount.  We  think  this  is 
priority  between  the  parties  to  maintain  the  action.  The 
statute  of  limitations  cannot  bar  if  the  amendment  could  be 
made.  The  Supreme  Court  of  the  United  States — ^it  appears 
from  brief  of  counsel  for  defendant — remanded  this  case  to 
give  an  opportunity  to  amend,  and  the  amendment  was  made. 

Judgment  affirmed. 


/ 
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THE  WASHINGTON  MARKET   COMPANY  v.  BENJAMIN 

W.  SUMMY. 

At  Law. — No.  15,956. 

On  the  argument  of  an  appeal  from  an  order  of  the  special  term  quash- 
ing  a  writ  of  certiorari,  it  is  irregular  to  read  an  ex-parie  affidavit  of 
tiie  magistrate  before  whom  tlie  case  was  tried.  If  the  return  is 
defective,  there  must  be  a  motion  for  a  further  or  amended  return  to 
the  writ. 

STATEMENT   OF   THE   CASE. 

Certiorari  to  justice  of  the  peace.  The  suit  was  instituted 
against  the  defendant  for  the  possession  of  certain  stalls  in  the 
Centre  Market,  under  the  landlord  and  tenant  act,  before  R. 
V.  Hughes,  one  of  the  justices  of  the  peace  for  the  District  of 
Columbia.  The  defendant  appeared  and  filed  an  aflSdavit 
for  the  removal  of  the  cause  to  the  nearest  magistrate.  There- 
upon it  was  sent  to  Charles  Walter,  Esquire,  who  was  not  the 
nearest  magistrate,  who  took  jurisdiction  and  rendered  judg- 
ment therein.  Walter  made  return  to  the  writ  at  the  special 
term,  and,  on  motion  of  plaiutiif's  attorney,  the  writ  was 
quashed  and  an  appeal  taken  to  the  general  term.  At  the 
argument  in  this  court  plaintiff''s  attorney  oiFered  to  read  the 
ex'parte  affidavit  of  said  Walter  in  respect  of  the  proceedings 
at  the  trial  and  judgment  in  said  case.  Objection  to  reading 
the  same  was  sustained  on  the  ground  that  it  was  no  part  of 
the  return  and  constituted  no  part  of  the  record.  The  opin- 
ion will  show  the  views  of  the  court. 

WiUiam  Bimeyj  for  plaintiff. 

John  C.  Fay^  for  defendant. 

Mr.  Justice  Olin  delivered  the  opinion  of  the  court  : 
In  this  case  a  writ  of  certiorari  was  issued  directed  to  Charles 
Walter,  Esq.,  to  bring  up  certain  proceedings  had  before  him 
oil  the  petition  of  Benj.  W.  Summy,  alleging  that  the  market 
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company  bropght  a  suit  before  R.  B.  Hughes,  Esq.,  one  of 
the  justices  of  the  peace  of  the  District,  and  on  the  return  day 
of  said  summons  the  petitioner  Summy  appeared  and  filed 
an  affidavit  for  the  removal  of  said  cause  of  action  to  the 
nearest  magistrate,  viz.,  0.  Kimmel;  but  the  said  Justice 
Hughes,  in  violation  of  his  duty,  did  not  send  the  cause  to  the 
nearest  magistrate,  but  sent  the  case  to  Charles  Walter,  Esq., 
who  took  cognizance  of  the  same  and  set  the  case  for  trial, 
and  did  render  judgment  against  your  petitioner  by  default ; 
and  he  avers  that  the  justice  was  without  jurisdiction  in  the 
premises,  and  that  his  judgment  was  erroneous  and  void. 
The  return  made  to  this  writ  was  defective  in  very  many 
respects,  as  appears  by  the  affidavit  of  C.  Walter,  the  justice 
before  whom  the  cause  was  tried.  And  the  return  to  the  writ 
in  this  case  is  attempted  to  be  supplemented  by  the  affidavit 
of  the  justice  before  whom  the  cause  was  tried.  This  we 
think  wholly  irregular.  If  the  facte  sworn  to  by  Justice 
Walter  be  true,  there  is  no  ground  for  a  writ  of  certiorari 
in  this  case.  The  judgment  of  the  court  is  that  either  party 
may  have  liberty  to  apply  for  a  further  and  amended  return 
for  the  writ. 


TALBOT  C.  MURRAY  v.  DE  FORREST  P.  ORMES,  JAMES 

M.  ORMES,  AND  WILSON  AGER. 

No.  12,489.— At  Law. 

Where  an  enOorser  had  a  residence  in  Washington  previous  to  the  makinfj; 
of  the  notes,  and  then  moved  to  New  York,  but  left  his  daughter, 
who  was  a  member  of  his  family,  in  possession  of  such  tenement  In 
Washington,  together  with  his  servants,  and  maintained  that  brancli 
of  his  family  there,  stopping  tliere  from  time  to  time  when  lie  came 
to  Washington  on  business,  it  was  held  that  notice  of  protest  served 
at  such  house  was  sufficient. 

STATEMENT   OF   THE   CASE. 

The  defendant  Ager  was  sued  as  endorser  on  two  promissory 
uotes  dated  April  11,  1872,  each  for  the  sum  of  |1, 082.83, 


to  1879.]  Supreme  Court,  D.  C.  61 

Murray  v.  Ormes. 

payable  at  the  Freedman's  Savings  and  Trust  Company.  On 
the  trial  of  the  action  it  was  stipulated  by  counsel  that  the  only 
defense  made  by  the  said  Ager  is  that  there  was  not  due  notice 
of  protest  of  the  promissory  notes  in  suit.  The  plaintiff  intro- 
duced as  a  witness  "W.  E.  Howard,  a  notary  public,  who  testi- 
fied that  he  presented  for  payment  one  of  said  notes  and 
produced  a  certificate  of  protest,  which  recited  that  he  deliver- 
ed notice  of  protest  at  the  residence  of  said  Ager,  on  E  street, 
between  Ninth  and  Tenth  streets,  in  the  city  of  Washington. 
He  further  testified  that  before  deliver}^  of  said  notice  he  was 
advised  said  Ager  resided  at  that  place,  and  at  the  time  of 
delivery  was  informed  by  the  person  who  answered  his  in- 
quiries at  the  door  of  said  residence  that  Wilson  Ager  resided 
there.  Witness  never  heard  it  intimated,  until  very  recently, 
that  said  Ager  did  not  reside  there  at  that  time,  and  never, 
until  the  day  of  trial,  heard  it  intimated  that  he  did  not  i-eside  at 
that  place  at  the  time  of  service  of  said  notice.  Witness  kept 
a  record  of  his  acts  as  notary  public,  and  read  therefrom  as 
follows,  to  wit :  "  On  the  next  morning  I  left  a  written  notice 
of  protest  for  J.  M.  Ormes  at  his  residence,  Ninth  street, 
between  E  and  F,  and  I  left  one  for  W.  Ager  at  his  residence, 
E  street,  between  Ninth  and  Tenth  streets  northwest,"  and 
testified  that  he  made  said  entry  at  the  time  mentioned  therein, 
and  that  he  had  no  further  recollection  in  regard  to  the 
matter. 

On  cross-examination  said  Howard  testified  that  he  had  no 
recollection  of  the  facts,  aside  from  the  record  made  by  him ; 
but  had  no  doubt,  from  his  general  course  of  business,  that 
he  was  informed  as  to  the  defendant's  residence,  and  that  on 
inquiry  at  the  door  he  was  then  further  informed  that  this 
was  his  residence. 

In  regard  to  the  other  note,  the  plaintiff  introduced  as  a 
witness  Mr.  McKenney,  a  notary  public,  who  presented  the 
other  note  for  payment,  and  protested  it.  His  certificate  of 
protest  was  also  in  evidence  without  objection,  reciting  the 
fact  that  he  had  addressed  notice  of  protest  to  each  endorser. 

After  plaintiff  rested,  the  defendant  Ager  testified,  on  his 
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own  behalf,  that  in  March,  1872,  he  removed  with  hie  wife  to 
New  York  city,  leaving  said  house  here  in  possession  of  his 
daughter  and  servants ;  that  he  boarded  with  His  wife  at  a 
hotel  in  that  city  a  month  or  six  weeks,  when  he  rented  a 
house  there,  and  he  has  resided  in  that  city  continuously  since, 
and  that  he  had  not  resided  nor  had  a  place  of  business  in  this 
city  or  District  since  he  removed  as  aforesaid  to  New  York, 
where  was  his  place  of  business  and  of  receiving  his  mail ; 
that  he  left  his  daughter  and  servants  in  occupation  of  his  house 
here,  because  he  had  taken  a  lease  of  it  for  a  year,,  which  did 
not  expire  until  the  following  autumn.  On  cross-examina- 
tion he  testified  that  he  had  resided  for  several  years  in  the 
house  in  question  in  this  city,  but  having  an  office  in  another 
part  of  the  city  prior  to  his  removal  to  New  York ;  that  he 
paid  the  rent  and  supported  the  part  of  his  family  he  left 
here ;  that  he  frequently  visited  this  city  on  business,  and 
while  here  stopped  at  said  house ;  that  a  few  weeks  after  he 

removed  to  New  York  he  rented  a  house  on avenue, 

and  resided  there  with  his  wife ;  that  he  paid  his  rent  there 
monthly,  but  could  not  recollect  from  whom  he  rented,  nor 
to  whom  he  paid  the  rent,  nor  between  what  streets  his  house 
there  was  located,  nor  its  number ;  that  he  did  not  give  up  his 
house  here  because  the  term  of  renting  had  not  expired,  and 
that  he  did  not  know  whether  it  was  generally  known  among 
his  acquaintances  that  he  had  removed. 

The  defendant  then  introduced  as  a  witness  his  son,  E.  C. 
Ager,  whose  testimony  was  substantially  the  same  as  that  of 
the  defendant. 

The  defendant  further  testified  that  no  notice  was  served 
personally  on  him,  and  he  had  no  recollection  of  having  re- 
ceived the  notice  of  protest  of  either  of  said  notes.  Where- 
upon the  court  charged  the  jury  as  follows,  to  wit: 

"If  the  jury  find  from  the  testimony  that  the  defendant 
(Ager)  had  a  residence  in  Washington  previous  to  making 
llie  notes,  and  in  March,  1872,  moved  to  New  York  city  for 
the  purpose  of  a  residence  there,  and  continued  to  reside  there 
uutil  the  present  time,  but  left  the  tenement  he  bad  occupied 
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in  possession  of  his  daughter  and  servants,  and  continued  to 
maintain  that  branch  of  his  familj  at  such  tenement,  and 
stopping  there  from  time  to  time  when  he  came  to  Wash- 
ington, and  that  the  notary  delivered  notices  of  protest  at 
this  house  in  Washington,  then  the  verdict  must  be  for  the 
plaintiff." 

To  which  charge  the  defendant,  by  his  counsel,  excepted. 

The  jury  returned  a  verdict  for  the  amount  of  the  notes, 
-with  costs  of  protest  and  interest.  The  case  is  here  upon  the 
exception  to  the  charge  of  the  court. 

i.  G.  Hine^  for  plaintiff. 

W.  Willoughbyy  for  defendant,  cited  6  Mass.,  386;  2  Exch., 
718;  3  Maine,  233;  1  Pet.,  578;  16  Qratt,  284;  9Wheaton, 
198. 

Mr.  Justice  Olin  delivered  the  opinion  of  the  court  : 
An  action  was  brought  upon  two  promissory  notes  against 
Ager  as  endoreer.  The  defense  interposed  was  that  he  had 
not  received  notice  of  protest.  The  notice  of  protest  was  left 
at  the  residence  of  the  defendant  in  this  city,  where  the 
defendant  Ager  had  rented  a  house,  and  which,  at  the  time  of 
the  maturity  of  the  note,  was  occupied  by  his  daughter  and 
servant,  and  which  he  made  his  home  when  in  Washing- 
ton on  business.  On  looking  through  the  bills  of  exception 
in  this  case,  we  think  it  quite  apparent  that  notice  of  protest 
was  duly  served,  and  the  judgment  of  the  court  below  must 
be  affirmed. 
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THE  UNITED  STATES  v.  JOHN  BOWEN. 
Criminal. — No.  11,576. 

I.  At  the  trial  of  an  itidictment  twelve  of  the  regular  jurors  were  im- 
pHncUed  in  another  cause,  and  were  out  consulting  upon  tlieir  ver- 
dict. Defendant  claimed  the  right,  before  the  impanelling  com- 
menced, to  have  the  whole  array  present  and  subject  to  his  challen$:e. 
The  court  ruled  against  the  point,  and  tlie  jury  was  completed  from 
the  other  jurors  and  talesmen,  and  the  ruling  of  the  court  was  sus- 
tained on  appeal.  * 

ir.  On  an  indictment  for  presenting  a  false  claim  against  tlie  United 
States  for  back  pay  of  a  deceased  soldier,  claimed  bj'  the  defend- 
ant to  be  his  brotlier,  the  allegation  of  the  indictment  was  that  the 
brother  was  named  "  Major  Dabney  "  and  enlisted  under  the  name 
of  **  George  Bowen  ";  whereas  the  proof  was  tliat  defendant  claimed 
to  be  the  brother  of  (Jeorgti  Bowen,  who  served  under  the  name  of 
Major  Dabney.  It  was  held  that  the  variance  was  immaterial  and 
the  defendant  properly  convicted. 

III.  Previous  good  character  is  not  sufficient  to  create  such  a  doubt  in 
tiie  minds  of  the  jury  as  would  of  itself  justify  an  acquittal. 

IV.  Declarations  made  to  a  witness  by  the  father  of  an  illegitimate  son 
is  not  pi*oof  of  pedigree. 

STATEMENT   OF   THE   CASE. 

The  defendant  was  indicted  for  presenting  to  the  Second 
Auditor  of  the  Treasury  a  false  claim  for  the  back  pay  and 
bounty  of  a  deceased  soldier  named  Major  Dabney,  of  com- 
pany C,  23d  regiment,  U.  S.  colored  troops. 

At  the  trial,  exception  was  taken  to  the  manner  in  which 
the  jury  was  impanelled.  It  appears  that  twelve  of  the  regu- 
lar juroi's  were  impanelled  in  another  cause,  and  were  out 
consulting  upon  their  verdict.  The  defendant  claimed  the 
right,  before  the  impanelling  commenced,  to  have  the  whole 
array,  consisting  of  twenty-six  jurors,  present  and  subject  to 
his  challenge.  The  court  overruled  the  point,  and  directed 
the  jurors  then  present  to  be  called  until  the  number  was  ex- 
hausted by  being  accepted,  and  by  the  challenges  of  the 
defendant.  The  court  then  directed  the  marshal  to  summon 
a  sufficient  number  of  talesmen,  and  the  jury  was  completed 
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and  sworn  to  try  the  issue ;  to  all  of  which  the  defendant,  by 
his  counsel,  excepted. 

The  defendant  represented  in  said  claim  that  he  was  the  sole 
and  only  heir  of  his  brother,  George  Bowen,  who  enlisted  and 
served  in  company  C  or  G,  23d  regiment  U.  8.  colored  troops, 
as  Major  Dabney.  It  is  claimed  on  the  part  of  defendant  that 
there  is  a  fatal  variance  between  the  claim  and  the  allegation 
in  the  indictment  setting  out  said  application.  The  indict- 
ment alleges,  in  substance,  that  the  claim  presented  was  for 
arreai-s  of  pay  and  other  allowances  due  one  Major  Dabney 
and  his  lawful  heirs,  who  served  as  a  private  in  company  C, 
23d  regiment,  United  States  colored  troops,  under  the  name- 
of  George  Bowen.  It  will  be  seen  on  examination  that  the- 
claim  describes  the  deceased  soldier  as  the  brother  of  the  die- 
fendant,  serving  in  the  company  as  Major  Dabney;  and  the 
indictment  describes  the  claim  as  setting  up  that  he  served 
under  the  name  of  George  Bowen.  The  variance  was  deemed 
immaterial  by  the  court  below,  and  the  objection  was  accord- 
ingly overruled  and  exception  noted.  The  defendant  ottered 
to  prove  the  declarations  of  John  Bowen,  the  reputed  father 
of  the  defendant,  to  the  efl'ect  that  he  had  a  woman  in  Wash- 
ington, not  his  wife,  who  had  a  son  named  George  by  him. 
The  court  refused  to  allow  the  statement  to  be  given  in  evi- 
dence, on  the  ground  that  it  was  in  no  sense  pertinent  to  the 
issue  to  prove  that  the  reputed  father  of  diefendant  had  a  son 
by  a  woman  other  than  his  wife,  and  that  there  was  no  law 
which  authorized  pedigree  to  be  proved  by  hearsay  testimony 
of  that  kind.  This  ruling  was  also  objected  to  and  an  excep- 
tion noted. 

After  the  close  of  the  testimony,  the  defendant's  counsel 
asked  the  court  to  instruct  the  jury  that  previous  good  char- 
acter of  the  accused  is  sufficient,  when  clearly  proved,  to 
create  such  doubt  in  the  minds  of  the  jury  as  will  justify' an 
acquittal,  which  the  court  refused  to  give  in  the  words 
prayed,  but  did  instruct  the  jury  fully  as  to  the  weight  to  be 
given  to  evidence  of  previous  good  character.  The  defend- 
ant, by  his  counsel,  excepted  to  such  refusal  to  give  the  in- 
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struction  as  prayed  for.  There  were  two  or  three  other 
exceptions  not  insisted  upon,  and  whicli  are,  consequently, 
omitted  from  this  statement. 

The  defendant  was  convicted  as  charged  in  the  indictment, 
and  a  motion  for  a  new  trial  denied.  The  case  is  here  on 
appeal. 

H,  H,  Wells,  U.  S.  Atiomeyy  for  the  prosecution. 

We  say  there  was  no  error  in  the  manner  in  which  the  jury 
was  impanelled.  The  language  of  the  statute  seems  decisive 
on  this  point. 

It  is  made  the  duty  of  the  court  to  summon  talesmen 
whenever,  for  any  cause,  there  is  not  a  sufficient  number  of 
the  regular  panel  out  of  which  to  form  a  trial  jury.  There 
were  in  this  case  more  than  enough  jurors  present  until  the 
number  had  been  reduced  by  challenges  on  the  part  of  the 
defendant,  so  that,  as  a  matter  of  fact,  the  necessity  for  sum- 
moning talesmen  was  created  solely  by  his  challenges. 

The  real  scope  of  this  exception,  however,  is  that  the  de- 
fendant has  a  right,  before  the  impanelling  of  the  jury  is 
commenced,  to  have  twenty-six  jurors  present  subject  to  his 
challenge,  so  that  if  twelve  jurors,  or  any  smaller  number  of 
the  regular  panel  in  attendance  upon  the  term,  are  out  in 
another  cause,  all  business  of  the  court  must  stop  until  they 
.agree  or  are  discharged. 

It  goes  still  further.  If,  from  any  cause,  one  or  any  greater 
number  of  the  jury  are  absent,  sick,  or  for  any  other  cause 
unable  to  attend,  then  no  cause  can  be  put  on  trial  until  the 
disabilities  of  such  jurors  are  removed,  or  they  have  been 
discharged  and  other  regular  panel  jurors  have  been  sum- 
moned to  supply  their  places. 

That  such  is  not  the  true  intendment  of  the  statute  is  very 
plain,  not  only  because  of  the  use  of  the  expression  in  this 
section,  "6^  reason  of  clmllenge  or  other idsey^  but  from  the 
whole  scope  of  the  jury  law. 

A  jury,  before  the  commencement  of  each  trial,  is  to  be 
drawn  from  the  box,  "  and  the  twenty-six  persons  whose 
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names  shall  be  drawn  shall  constitute  the  petit  jury  for  that 
term."     (Rev.  Stat.  D.  C,  sec.  858.) 

If  any  of  the  persons  so  drawn  shall  have  died  or  removed 
from  the  District,  or  become  incapable  of  serving,  the  clerk 
shall  draw  from  the  box  another  name  to  serve  in  his  stead. 
(Rev.  Stat.  D.  C,  sec.  859.) 

Three  exceptions  were  taken  on  the  trial,  which  together 
embody  substantially  one  and  the  same  proposition,  though 
stated  in  various  forms,  to  wit:  That  under  the  allegations 
of  the  indictment  it  was  incompetent  to  prove  that  Major 
Dabney  was  a  member  of  company  G,  23d  regiment,  United 
States  colored  troops. 

All  of  these  objections  appear  to  us  to  rest  upon  a  false 
construction  put  upon  the  indictment  itself.  That  paper  first 
alleges  that  the  defendant  Bowen  presented  a  false  claim,  and 
states  by  way  of  recital  what  the  claim  was,  and  after  that 
concludes  as  follows:  "  Which  said  claim  was  false,  fictitious, 
and  fraudulent  in  this,"  and  thereupon  enumerates  the  foK 
lowing  particulars:  «*That  the  said  John  Bowen  was  not  the 
brother  of  the  said  Major  Dabney,  alleged  to  have  been 
called  George  Bowen,"  •  •  *  «and  was  not  entitled  to 
recover  any  arrears  of  pay  and  other  allowances  due  the  said 
Major  Dabney,"  •  •  •  and  "that  said  Major  Dabney 
died  leaving  a  father  and  a  brother." 

It  will  be  remembered  that  the  defendant,  in  his  first 
claim,  described  Major  Dabney  as  belonging  to  company  C, 
while  in  the  second  or  amended  claim  he  was  described  as 
belonging  to  company  C  or  Q.  Kow,  the  indictment  did 
not  count  at  all  as  to  any  misstatement  of  the  particular  com- 
pany, and  it  was  not  necessary  for  the  purpose  of  proof  to 
allege  the  tact  that  Major  Dabney  was  a  member  of  any 
company,  because  the  falsity  of  the  claim  lay  in  the  fact  that 
he  pretended  and  falsely  stated  that  he  was  the  brother  and 
sole  heir  of  George  Bowen,  alias  Major  Dabney,  who  served 
in  company  C  or  G ;  and,  therefore,  it  was  no  error  for  the 
court  to  allow  the  muster  rolls  of  both  companies  C  and  G 
to  be  received  in  evidence.     They  were  proper  evidence,  be- 
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ing  original  documents  from  the  War  Departmeni,  in  every 
cause  in  which  they  might  be  relevant. 

The  roll  of  company  C  was  introduced  simply  to  show  that 
no  person  of  that  name  was  borne  on  that  roll,  as  charged  in 
the  defendant's  original  claim ;  nor  were  the  facts  as  thus  es- 
tablished by  the  roll  of  company  C  repugnant  to  any  allega- 
tion in  the  indictment.  Not  only  so,  but  if  it  had  been 
averred  that  Major  Dabney  was  a  member  of  company  C  or 
G,  and  the  fact  in  the  examination  proved  to  be  otherwise,  it 
would  have  been  an  immaterial  defect,  because  the  question 
as  to  which  company  the  deceased  belonged  was  immaterial 
and  would  be  rejected  as  surplusage.  As  before  stated,  the 
allegation  would  have  been  only  useful,  and  the  proof  was 
only  material,  for  the  purpose  of  identitying  Major  Dabney, 
deceased,  so  as  to  show  that  the  defendant  was  not  his  brother. 

The  third  exception  relates  to  the  instruction  given  and  re- 
fused by  the  court  on  the  subject  of  the  weight  that  evidence 
of  good  character  should  have  with  the  jury  on  the  question 
of  his  guilt  or  innocence. 

The  court  was  asked  to  instruct  the  jury  that  "  the  fact  of 
good  character  may  be  sufficient  to  create  a  doubt  which  will 
be  sufficient  to  justify  a  verdict  of  acquittal,"  which  the  court 
refused  to  give  in  the  words  as  prayed,  but  did  instruct  the 
jury  that  "evidence  of  good  character  is  competent  for  the 
jury  to  consider,  and  in  the  absence  of  uncontradicted  and 
conclusive  proof  of  guilt,  introduced  on  the  part  of  the  gov- 
ernment, should  weigh  in  favor  of  the  defendant." 

In  the  ret-iisal  to  instruct  as  prayed,  we  submit  that  there 
was  no  error,  but  that  the  instructions  given  stated,  with  the 
utmost  liberality  to  the  defendant,  the  broadest  rule  as  to  the 
effect  of  such  evidence. 

On  the  trial,  the  defendant  having  offered  to  prove  that 
John  Bowen,  the  reputed  father  of  the  defendant,  who  was 
his  illegitimate  son,  had  long  ago,  and  before  the  war,  said 
that  he  had  a  woman  in  Washington  who  had  a  sou  George 
by  him,  the  court  refused  to  allow  that  statement  to  be 
given  in  evidence. 
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In  this  ruling  there  was  no  error  whatever,  because  the 
testimony  wjis  in  no  sense  pertinent  to  the  issue,  inasmuch 
as  it  was  already  proven  and  never  denied  that  Sophia  Clem- 
ents was  the  mother  and  John  Bowen  the  father  of  the  ac- 
cused, and  that  Peter  Dabney  and  Malinda  Dabuey  were  the 
father  and  mother  of  Major  Dabney,  the  deceased  soldier. 

How  could  the  fact,  if  properly  proven,  that  John  Bowen,  . 
deceased,  had  another  illegitimate  son  by  another  woman, 
who  was  not  the  mother  of  the  defendant  John  Bowen,  tend 
to  establish  any  issue  involved  in  this  case?  Clearly  it  had 
no  relation  or  reference  to  that  subject,  because  the  question 
was  whether  John  Bowen  was  the  brother  of  Major  Dabney, 
the  deceased  soldier. 

William  A.  Cook  and  /.  S,  Slater^  for  defendant. 

The  defendant  was  entitled  to  the  array  of  the  full  panel 
of  twenty-six.  constituting  the  jury,  as  provided  by  section 
856  of  the  Revised  Statutes  of  the  District  of  Columbia, 
from  which  to  make  his  selections;  and  it  was  only  after 
the  full  panel  constituted  as  aforesaid  had,  in  being  arrayed, 
become  exhausted,  by  "  challenge  or  otherwise,"  that  the  court 
could  legally  direct  talesmen  to  be  summoned  to  complete 
it.  The  word  "otherwise"  cannot,  by  any  proper  construc- 
tion, be  taken  to  include  an  incomplete  panel  caused  by  the 
temporary  engagement  of  some  of  the  regularly  summoned 
panel  on  a  jury  considering  another  cause. 

There  is  a  fatal  variance  between  the  allegations  of  the 
indictment  concerning  the  service  of  the  deceased  soldier 
and  the  proof  offered  in  support  thereof,  said  allegations  set- 
ting out  that  defendant  claimed  his  brother  was  named 
"  Major  Dabney,"  and  enlisted  under  the  name  of  "  George 
Bowen";  whereas  the  proof  submitted  by  the  government 
shows  that  defendant  claimed  to  be  the  brother  of  George 
Bowen,  alias  Major  Dabney,  and  who  served,  as  was  be- 
lieved, under  the  name  of  Major  Dabney  in  the  28d  regi- 
ment, U.  S.  colored  troops,  &c.     (See  1  Wheat.  Crim.  Law, 
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592,  &c.;  1  Greeuleaf,  51,  56,  57,  60,  65;  10  Petersdorf 
Abridg't,  353,  354;  15  Petersdorf  Abridg't,  200.) 

In  proving  pedigree,  the  declarations  of  a  deceased  parent 
touching  the  existence  and  paternity  of  one  of  his  alleged 
children  are  competent  proof  to  be  submitted  to  the  jury,  and 
especially  so  when  such  declarations  are  offered  to  be  proved 
by  a  relative  or  member  of  the  family  of  the  deceased.  It 
having  been  proved  on  the  trial  that  the  father  of  defendant 
was  long  since  dead,  and  that  during  his  life-time  he  made 
certain  declarations  concerning  the  existence  of  a  person 
claimed  by  defendant  as  his  brother  George,  the  court  erred 
in  excluding  the  testimony  of  Sophia  Clements,  (formerly 
wife  of  defendant's  deceased  father,)  Alfred  Koss,  and  othera 
of  such  declarations.  The  defendant  was  thus  prevented 
from  proving  by  competent  testimony  the  truth  of  essential 
facts,  viz.,  the  existence  of  George  Bowen,  his  brotherhood, 
A;c.  (IGreenl.  Ev.,  103,  and  note  1,  sec.  104;  1  Whart. 
Crim.  Law,  666;  Roscoe's  Crim.  Law,  sec.  28,  p.  27.) 

Previous  good  character  of  the  accused  is  sufficient,  when 
clearly  proved,  to  create  such  doubt  in  the  minds  of  the  jury 
as  will  justify  an  acquittal;  and  the  court  should  have  given 
the  instruction  as  to  this  point  in  full,  as  prayed  by  defend- 
ant. (1  Whart.  Crim.  Law,  644 ;  3  Russ.  Crimes,  300 ;  2 
Brewster's  Rep't,  Commonwealth  v.  Hart,  546.) 

Mr.  Justice  Clin  delivered  the  opinion  of  the  court: 
John  Bowen  was  indicted  under  section  5438,  p.  1060,  for 
presenting  a  false  claim  against  the  United  States.  The  par- 
ticular crime  alleged  in  the  case  was  that  the  defendant,  on 
the  9th  day  of  December,  1874,  presented  to  the  Second 
Auditor  of  the  Treasury  a  false  claim  for  the  back  pay  and 
bounty  of  a  deceased  soldier,  one  Major  Dabney,  to  which 
back  pay  he,  Bowen,  claimed  to  be  entitled  as  next  of  kin 
or  heir  at  law.  After  carefully  looking  through  the  indict- 
ment we  think  it  sufficient  in  law,  and  properly  charges  the 
offense  mentioned  in  the  statute.     We  see  no  error  in  the 
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ruling  of  the  court  to  which  exceptions  were  taken  on  the 
trial. 

The  evidence  recited  in  the  bills  of  exceptions  clearly  shows 
that  Bowen  was  a  willing  instrument  in  the  attempt  to  per- 
petrate a  gross  fraud  upon  the  Treasury,  and  it  is  only  to  be 
regretted  that  the  party  or  parties  that  made  use  of  him  for 
that  purpose  do  not  stand  in  the  same  position  that  Bowen 
does  by  the  verdict  of  a  jury.  The  judgment  in  this  case  is 
affirmed,  and  the  warden  of  the  jail  is  directed  to  carry  into 
execution  the  sentence  of  the  Criminal  Court. 


GEORGE  E.  KIRK  v.  HENRIETTA  H.  COLE. 
Law.— Nos.  16,631  and  16,781. 

T.  This  court  will  compel  a  justice  of  the  peace,  by  nian(lamn.s  to  issue 
a  writ  of  restitution  in  execution  of  a  Judgment  whicii  he  has  ren- 
dered in  a  landlord  and  tenant  pi*oceeding,  where  no  nndertalving 
has  been  ^iven  by  the  defendant  within  the  time  prescribed  by  the 
rules  of  court  in  case  of  appeal. 

If.  An  appeal  from  a  judj^ment  rendered  by  a  justice  of  tlie  peace  will 
be  dismissed  wliere  no  undertaking  was  given,  as  required  by  rules 
of  court,  within  ten 'days  after  the  rendition  of  the  judgment;  and 
the  magistrate  has  no  discretion  wiiicli  will  authorize  him  to  allow 
an  appeal  after  the  expiration  of  the  prescribed  period  to  which  he 
must  conform  his  practice  in  all  cases  of  appeal. 

STATEMENT   OF  THE   CASE  AND   DECISION. 

This  was  an  action  to  recover  possession  of  certain  premises 
under  the  provisions  of  the  act  of  Congress  to  regulate  pro- 
ceedings between  landlords  and  tenants,  instituted  before  B. 
W.  Ferguson,  a  justice  of  the  peace  in  and  for  the  District  of 
Columbia.  Judgment  was  rendered  therein  in  favor  of  the 
plaintiff  on  the  80th  day  of  September,  1876,  and  on  the 
10th  of  October  following,  a  writ  of  restitution  was  issued  by 
the  justice  to  execute  the  aforesaid  judgment.  On  the  14th 
day  of  October,  the  defendant,  Henrietta  H.  Cole,  filed  an 
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appeal  bond,  and  the  writ  was  returned  unexecuted.  October 
17,  the  plaintiff's  attorney  filed  a  written  order  with  the  jus- 
tice, directing  him  to  issue  an  alias  writ  of  restitution,  which 
he  declined  to  do  by  reason  of  the  appeal  in  the  case  which 
he  had  allowed,  and  the  taking  of  a  satisfactory  appeal  bond, 
upon  which  the  papera  in  the  case  had  been  forwarded  to  the 
clerk  of  this  court.  On  the  18th  of  October  the  plaintiff*, 
upon  his  petition,  procured  a  writ  of  mandamus  from  the 
chief  justice  of  this  court  requiring  the  said  justice  of  the 
peace  to  forthwith  issue  a  writ  of  restitution  in  execution  of 
the  judgment  aforesaid.  A  motion  to  quash  this  writ  of  man- 
danms  was  made  at  the .  special  term  and  overruled,  and  an 
appeal  was  taken  to  the  general  term.  The  plaintiff'  also 
made  a  motion  at  the  special  term  to  dismiss  the  appeal  taken 
by  the  defendant  from  the  judgment  of  the  justice  of  the 
peace  to  this  court  as  aforesaid,  for  the  following  reasons,  to 
wit :  That  the  appeal  bond  was  not  filed  within  ten  days  after 
the  judgment,  as  required  by  rule  105  of  this  court;  that 
rules  107  and  116  were  not  complied  with;  that  no  bond  has 
been  filed  as  required  by  sections  689  and  1028  of  the  Revised 
Statutes  relating  to  this  District^  and  because  the  defendant  has 
waived  the  right  to  appeal,  &c.  This  motion  to  dismiss  is,  at 
the  request  of  the  parties,  to  be  heard  in  general  term  in  the 
first  instance. 

Kule  105,  above  referred  to,  requires  that  when  an  appeal 
from  a  justice  of  the  peace  is  to  operate  as  a  supersedeas,  an 
undertaking  must  be  filed  within  six  days,  Sunday  exclusive, 
and  when  not  so  to  operate,  within  ten  days  after  the  rendi- 
tion of  the  judgment  complained  of;  and  the  preceding  rule 
declares  that  no  appeal  shall  be  allowed  from  a  judgment  of 
ft  justice  of  the  peace,  unless  the  appellant  enter  into  an  un- 
dertaking to  satisfy  all  intervening  damages  and  costs  arising 
on  the  appeal.  In  this  connection  reference  is  also  made  to 
section  689  of  the  statutes  relative  to  this  District,  in  the 
chapter  entitled  "Landlord  and  Tenant,"  which  provides  that 
in  case  of  an  appeal  by  a  defendant,  he  shall,  in  jwldition  to 
the  bail  required  in  other  cases,  recognize  in  a  reasonable 
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sum  to  the  complainant,  to  be  fixed  by  the  justice,  conditioned 
to  pay  all  intervening  damages  to  the  leased  propertj'  result- 
ing from  waste  and  intervening  rent  for  the  premises.  The 
condition  of  the  appeal  bond  does  not  provide  for  the  dam- 
ages contemplated  by  the  rules  of  court. 

The  appeal  from  the  order  made  at  special  term  sustaining 
the  mandamus  and  the  motion  to  dismiss  the  appeal  from 
the  magistrate  were  argued  together,  and  the  court  in  gen- 
eral term  wer<^ unanimously  of  opinion  that  the  former  ought 
to  be  aflBrmed,  and  that  the  motion  to  dismiss  ought  to  be 
allowed,  as  no  appeal  bond  whatever  was  given,  as  required 
by  rules  of  court,  within  ten  days  after  the  rendition  of  the 
judgment;  and  there  is  no  discretion  to  be  exercised  by  the 
magistrate  which  authorizes  him  to  take  a  bond  after  the  ex- 
piration of  the  time  prescribed  by  the  rule  to  which  he  must 
conform  his  practice  in  all  cases  of  appeal. 

Ordered  accordingly. 


THE  UNITED  STATES  v.  WILLIAM  H.  OTTMAN. 

At  Law.— No.  14,481. 

I.  An  order  quashing  an  attachment  is  appealable  to  the  general  term. 
II.  The  United  States,  wlien  plaintiff  In  a  civil  action,  is  entitled  to  the 
writ  of  attachment,  and  is  relieved  by  section  1001  of  the  Revised 
Statutes  from  giving  the  usual  undertaking  in  such  cases. 

STATEMENT   OF  THE   CASE   AND   DECISION. 

Motion  to  quash  an  attachment  which  was  issued  at  the 
instance  of  the  United  States  against  the  goods,  chattels,  and 
credits  of  the  defendant  Ottman,  which  should  be  found  in 
the  District  of  Columbia,  to  the  value  of  $47,097.55,  and,  in 
addition  thereto,  the  further  sum  of  $1,000  for  costs  and 
charges.  On  the  10th  August,  1875,  the  marshal  made  re- 
turn that  he  had  attached  the  property  described  in  the 
schedule  annexed  to  the  writ.     The  defendant,  on  the  day 
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following,  moved  to  quash  the  attachment,  and  assigned  as 
reasons  therefor  that  the  action  was  founded  on  a  tort  alleged 
to  have  been  committed  bv  Ottman,  and  for  which  he  had 
been  indicted  in  this  court,  and  also  for  the  reason  that  the 
United  States  cannot  maintain  an  attachment,  for  it  has  not 
given  and  cannot  give  the  bond  required  by  the  statute  in 
such  cases. 

On  July  12, 1876,  the  special  term  quashed  the  said  writ  of 
attachment,  and  the  United  States  took  an  appeal  to  the  gen- 
eral term.  On  the  argument  here  it  was  contended  that  the 
decision  of  the  court  below  quashing  the  attachment  was  not 
an  appealable  order.  The  statute  upon  which  this  question 
depends,  provides  that  any  party  aggrieved  by  any  order, 
judgment,  or  decree  made  or  pronounced  at  any  special  term, 
may,  if  the  same  involves  the  merits  of  the  action  or  proceed- 
wg,  appeal  therefrom,  &c.  (Sec.  772  Revised  Statutes  of  Dis- 
trict, p.  92.)  Section  782  of  the  same  statutes  authorizes  writs 
of  attachment  and  garnishment,  but  requires  the  plaintift' 
therein  to  file  his  undertaking,  with  sufficient  surety,  to  be 
approved  by  the  clerk,  to  make  good  all  costs  and  charges 
which  the  defendant  may  sustain  by  reason  of  the  wrongful 
suing  out  of  the  attachment. 

As  to  the  objection  that  the  United  States  did  not  and 
could  not  give  the  undertaking  required  upon  the  issuing  of 
this  writ,  section  1001  of  the  Revised  Statues  provides  that 
whenever  a  writ  of  error,  appeal,  or  other  process  in  law,  ad- 
miralty, or  equity,  issues  from  or  is  brought  up  to  the  Supreme 
Court,  or  a  Circuit  Court,  either  by  the  United  States  or  by 
direction  of  any  department  of  the  government,  no  bond,  obli- 
gation, or  security  shall  be  required  from  the  United  States, 
or  any  party  acting  under  the  direction  aforesaid,  either  to 
prosecute  said  suit,  or  to  answer  in  damages  or  costs. 

At  the  close  of  the  argument,  the  court  in  general  term 
expressed  its  opinion  to  be  that  the  United  States  was  entitled 
to  the  process  of  attachment,  that  the  order  appealed  from 
went  to  the  merits  of  the  "proceeding,"  and  that  the  United 
States  was  relieved  from  giving  the  usual  undertaking  in  such 
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case  by  the  express  language  of  the  Kevised  Statutes  hist  re- 
ferred to.  The  order  quashing  the  attachment  was  therefore 
reversed,  and  the  case  remanded  to  the  special  term  for  fur- 
ther proceedings. 

JJ.  H.  Wells,  District  Attorney^  for  the  United  States. 

Matt  K  Carpenter,  R.  T.  Merrick,  and  K  K.  Elliot,  for  de- 
fendant. 


OCEAN  NATIONAL  BANK  v.  FRANCIS  F.  BROWN. 

Equity.— No.  2042. 

Wlien  a  trust  deed  is  <(iven  to  secure  a  debt  for  which  seven  promissory 
notes  are  passed,  payable  at  various  periods,  and  in  case  of  default 
sale  is  to  be  made  and  the  notes  paid  whether  duo  or  not,  and  the 
fund  realized  from  the  sale  is  insntflcient  to  pa}' all  the  notes  in  full, 
the  holders  thereof  are  entitled  to  a  pro  rata  distribution,  without 
regard  to  the  order  in  which  the  notes  mature,  upon  their  face. 

STATEMENT   OF   THE   CASE   AND   DECISION. 

This  cause  was,  on  the  31st  of  October,  1876,  by  an  order 
of  this  court,  sitting  in  equity,  certified  to  the  general  term, 
to  be  heard,  in  the  first  instance,  on  exceptions  filed  in  that 
court  to  the  report  of  the  auditor,  making  a  pro  rata  distribu- 
tion of  a  fund  reaUzed  from  a  sale  under  a  deed  of  trust 
executed  to  secure  seven  promissory  notes,  made  by  the  de- 
fendant Brown,  each  for  $2,000,  and  payable  with  interest 
from  the  1st  of  February,  1868. 

Two  of  these  notes  are  owned  and  held  by  William  Volens ; 
two  others,  falling  due  later,  are  owned  and  held  by  James 
E.  Morgan ;  one  other  owned  by  assignees  of  George  Mat- 
tingly,  and  the  remaining  one  is  owned  by  a  holder,  name 
unknown. 

The  amount  realized  from  the  sale,  made  June  12, 1874, 
under  the  deed,  was  a  sum  insuflicient  to  pay  all  of  said  notes 
in  JvLU    It  is  sought  by  Volens,  holder  of  the  two  notes  first 
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falling  due,  to  appropriate  said  sum,  or  as  much  thereof  as 
may  be  sufficient,  to  the  payment  in  full  of  the  notes  by  him 
held,  and  to  postpone  to  his  own  the  payment  of  the  other 
notes,  held  by  various  parties  and  subsequently  falling  due. 
On  the  contrary,  it  is  contended  by  the  other  holders  of  said 
notes  that  a  distribution  of  the  proceeds  of  sale  should  be 
made  among  all  the  holders  of  the  notes  pro  raUiy  without 
regard  to  the  order  in  which  they  matured;  and  such  was  the 
report  of  the  auditor,  which  in  that  respect  is  excepted  to. 

The  trust  deed  recites  a  debt  of  $14,000,  for  which  the 
seven  promissory  notes  were  passed ;  that  the  deed  is  to  secure 
the  payment  of  these  notes  according  to  their  true  intent  and 
meaning;  that  the  grantor  is  to  retain  possession  of  the  prem- 
ises until  default  be  made  in  the  payment  of  all  said  notes,  or 
any  of  them ;  that  upon  default  being  made  in  the  payment 
of  said  notes,  or  any  of  them,  sale  may  be  made  and  the  trustee 
shall  pay  whatever  may  then  remain  tm/xiid  of  said  noteSy  and 
the  interest  t(iereon,  lohether  the  same  shall  be  due  or  not. 

The  question  is  in  regard  to  the  time  of  payment  of  the  notes, 
and  the  court  were  all  of  opinion  that  this  must  be  controlled 
and  determined  by  the  provisions  of  the  deed  of  trust  exe- 
cuted to  secure  them.  The  notes  were  all  given  for  the  same 
debt,  and  the  deed  provides  that  upon  default  and  sale  the 
Dotes,  although  payable  on  their  face  at  different  times,  mature 
together,  whether  due  by  their  terras  or  not,  the  evident  in- 
tention being  that  they  were  to  be  paid  off  at  the  same  time 
and  out  of  the  same  fund,  by  virtue  of  the  provisions  of  the 
deed.  So  that,  irrespective  of  the  authorities  where  the  point 
raised  is  not  a  matter  of  contract,  it  is  clear  from  the  deed 
itself  in  this  case  that  a  pro  rata  distribution  of  the  proceeds 
of  the  sale  among  the  holders  of  the  notes  was  contem- 
plated by  the  parties.  The  report  of  the  auditor  must  be 
affirmed  and  the  exception  thereto  overruled. 

T.  T.  Criitendeny  for  Volens,  cited  3  Leading  Cases  in 
Equity,  646-7;  State  Bank  v.  Tweedy,  8  Blackf.,  447;  Stanley 
V.  Seaity,  4  Ind.,  184;   U.  S.  Bank  v.  Corerty  18  Ohio,  240. 
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William  W.  Boarman  and  N.  F.  Clearj/^  for  James  E.  Mor- 
gan, and  Edxoards  ^  Barmird,  for  Mattingly,  cited  Noyes 
V.  Clark,  7  Paige,  179;  Crane  v.  Ward,  Clarke  Ch.  R,  (N. 
Y.,)  400;  Donlef/  v.  McKean,  17  Serg.  &  Rawle,  400;  Han- 
cock's Appeal,  34  Penn.  St.,  155 ;  22  Id.,  45;  Keyes  v.  ^ioorf, 
21  Vt.,  331,  550. 


THOMAS  A.  BROWN  v.  FRANK  H.  FINLEY  AND  THE  DIS- 

TRICT  OF  COLUMBIA. 

At  Law. — No.  15,618. 

The  District  of  Columbia  is  not  subject  to  {jjimlshment  or  attacliment, 
on  ^(MicM-al  principles  of  public  policy,  in  respect  of  money  due  its 
contractors  lind  officers.  * 

STATEMENT   OF   THE   CASE   AND   DECISION. 

The  plaintiff  recovered  a  judgment  against  the  defendant 
Finley  for  $10,000.  It  is  alleged  that  the  District  of  Colum- 
bia is  indebted  to  Finley  in  an  amount  larger  than  that  of 
the  judgment.  This  indebtedness  was  attached  in  the  hands 
of  the  District  by  Brown  under  his  judgment.  The  Commis- 
sioners of  the  District  being  served  with  the  usual  interroga- 
tories, answered  them,  claiming  that,  on  grounds  of  public 
policy,  the  District  is,  by  law,  exempt  from  process  of  at- 
tachment or  garnishment.  They  also  submitted  a  lengthy 
statement  regarding  the  origin  of  the  alleged  indebtedness, 
and  that  the  same  was  to  be  paid  in  bonds,  not  in  money, 
and  that  any  further  issue  of  bonds  is  prohibited  by  legislation 
of  Congress,  and  they  claim  that  no  judgment  of  condemna- 
tion should  be  made  against  the  District.  It  is  deemed  un- 
necessary to  set  forth  the  return  at  length,  as  the  court  are  of 
opinion  that  on  general  principles  of  public  policy  the  District 
of  Columbia  is  not  subject  to  garnishment  or  attachment  in 
respect  of  money  due  its  contractors  or  officers. 
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WYLiE,.J.,m  addition  to  this  principle,  was  of  opinion  that 
the  answer  of  the  Commissioners  was  a  full  defense  to  the 
attachment,  and  that  there  should  for  that  reason  be  no  judg- 
ment of  condemnation  against  the  District. 

Cartter,  Ch.  J.,  dissented. 

Reginald  Fendall,  with  whom  was  Walter  Davidge,  for  plain- 
tiff. 

William  Binieg^  for  the  District  of  Columbia,  garnishee. 

(See  Deer  etal.  v.  Lubey  and  Districiof  Columbia,  garnishee, 
1  MacA.,  187.) 


CRESWELL  ET  AL.,  CO>rMISSIONERS  OF  FREEDMAN\S 
SAVINGS  AND  TRUST  COMPANY,  v.  HARVEY  KENNE- 
DY, EXECUTOR. 

Equity.— No.  4209. 

Where  jiii  (ixeciitor  files  an  inventory,  from  which  it  appears  that  he  has 
paid  various  debts  amomitino^  to  nearly  nil  tlie  assets  in  his  hands, 
and  tiie  complainant  files  iiis  bill  to  enforce  a  sale  of  real  estate  to 
pay  a  debt  due  him  from  the  estate  large!}' exceeding  tlie  balance  of 
a>.j(;ts  so  inventoried,  and  the  executor  interposes  a  plea  averring 
that  he  has  assets  amply  sufficient  to  pay  all  claims  against  tlie  estate, 
and  disputes  the  validity  of  complainant's  debt,  but  avers  his  readi- 
ness to  pay  the  same  when  its  validity  is  establislu'd  in  a  court  of 
law,  the  court  in  equity,  if  satisfied  that  the  debt  is  due,  will  decree 
tlie  executor  to  pay  the  same  without  a  resort  to  the  law  side  of  the 
court. 

STATEMENT   OF   THE   CASE   AND   DECISION. 

The  complainants  in  this  cause  exhibited  their  bill  for  the 
purpose  of  enforcing  the  sale  of  real  estate,  situated  in  the  city  of 
Washington,  of  which  James  C.  Kennedy  died  seized,  in  order 
to  pay  the  debts  due  from  the  estate.  The  bill  alleges  that  the 
executor  of  the  estate,  Harvey  Kennedy,  has  unlawfully  dis- 
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tributed  the  personal  property  by  paying  the  claims  of  some 
of  the  creditors  in  full  and  leaving  others,  the  complainants 
amongst  them,  entirely  unpaid,  and  that  the  personal  estate 
is  insufficient  to  pay  the  debts  due  from  the  estate.  The  bill 
also  prays  for  a  discovery  and  an  account  from  the  executor. 

To  this  bill  the  executor  and  ^he  heira  and  legatees  inter- 
posed a  plea,  averring  that  the  executor  has  in  his  hands  assets 
belonging  to  the  estate,  amply  sufficient  to  pay  all  claims 
against  the  estate  which  have  been  presented;  that  the  ex- 
ecutor disputes  the  justice  and  validity  of  the  complainants' 
claim,  and  alleges  his  readiness  to  pay  the  said  claim  so  soon 
as  the  complainants  shall  have  established  the  validity  thereof 
in  a  court  of  law. 

A  replication  was  filed  in  behalf  of  the  complainants,  and 
testimony  was  taken.  Since  the  bill  was  filed  the  trustee  of 
Jay  Cooke  &  Co.'s  estate  has  interposed  in  the  case  by  peti- 
tion, asserting  that  he  holds  an  overdue  note  made  by  the 
testator,  for  the  sum  of  $8,500,  which  he  seeks  to  collect. 

From  the  bill  and  testimony  in  the  case,  it  appears  that 
James  C.  Kennedy,  on  the  27th  day  of  March,  1872,  made 
his  promissory  note  for  the  sum  of  $12,000,  payable,  with  in- 
terest at  the  rate  of  ten  per  centum  per  annum,  to  his  own 
order  on  demand,  and  delivered  it  to  the  Freedman's  Savings 
and  Trust  Company.     This  note  is  unpaid. 

On  the  25th  daj'  of  March,  1873,  the  testator  died,  leaving 
a  will,  made  in  the  State  of  New  York,  and  bearing  date  on 
the  10th  day  of  February,  1857.  The  execution  of  this  will 
appears  to  have  been  witnessed  by  only  two  witnesses. 

Letters  testamentary  were  issued  to  the  defendant,  Harvey 
Kennedy,  on  the  estate  of  the  deceased. 

By  the  account  of  the  executor,  rendered  to  the  Probate 
Court,  and  sworn  to  by  the  executor,  on  the  16th  day  of  Octo- 
ber, 1874,  he  charges  himself  with  personal  property  amount- 
ing to  the  sum  of  $31,794.63.  But  from  this  sum  he  deducts 
$23,423.50  for  furniture,  stocks,  &c.,  still  on  hand  and  unsold, 
leaving  a  balance  of  available  funds  amounting  to  $8,373.11. 
"With  this  available  fund  in  hand  the  executor  claims  that  he 
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has  disbursed  for  the  estate  the  sura  of  $27,014.70.  If  we 
add  to  this  sum-total  of  debts  the  amount  of  the  complain- 
ants'  note  and  that  of  Cooke  &  Co.'s  trustee,  say  $20,000,  the 
debts  of  the  estate  amount  at  least  to  the  sum  of  $47,014.70, 
besides  other  debts  not  noticed.  This  would  leave  a  deficit 
of  about  $14,000. 

The  act  of  the  Maryland  Assembly  of  1789,  which  governs 
the  conduct  of  executors,  provides  that  "  whenever  personal 
property  of  any  kind,  or  assets  not  mentioned  in  an  inventory 
already  made  out,  shall  come  to  the  possession  or  knowledge 
of  an  executor,  *  *  *  an  account  or  in  ventorv  of  the  same 
shall  be  returned  *  *  »  within  two  calendar  months  from 
the  time  of  the  discovery." 

The  executor  in  this  case  has  filed  no  additional  inven- 
tory. 

The  evidence  shows  that  the  note  upon  which  this  action 
is  based  was  presented  to  the  executor  soon  after  the  letters 
testamentary  were  issued  to  him,  and  that  it  was  also  pre- 
sented to  his  attorney.  The  records  of  the  office  of  the  reg- 
ister of  wills  show  that  the  note  was  presented  there,  and 
"approved  and  passed"  by  the  court  on  the  9th  day  of  June, 
1874. 

The  testimony  settles  the  validity  of  the  note  and  the  fact 
that  it  has  never  been  paid. 

The  appeal  was  taken  by  the  executor  from  the  decree  re- 
quiring him  to  pay  it.  The  court  decided  to  affirm  the  decree 
under  the  peculiar  circumstances  of  the  case,  saying  that  the 
executor  had  filed  a  sworn  inventory,  in  the  probate  side  of 
the  court,  showing  a  deficiency  of  assets.  This  was  justifiable 
ground  for  filing  the  bill  in  this  case.  He  now  swears  to  a 
plea  that  he  has  amply  sufficient  to  pay  and  discharge  the 
claims  of  the  complainant  and  others,  without  having  filed 
any  further  inventory,  or  given  any  explanation  of  the  dis- 
crepancy between  the  statement  of  his  plea  and  the  showing 
of  the  inventory  referred  to.  We  are  satisfied  the  debt  is  due 
and  owing,  and  we  do  not  think  the  executor  should  be  al- 
lowed any  advantage  from  having  misled  the  complainant, 
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or  that  the  latter  should  now  be  compelled  to  resort  to  the 
law  side  of  the  court  for  redress. 
Decree  affirmed. 

Enoch  Totteriy  for  complainant 

Merrick  ^  Morris^  for  defendants. 


JAMES  F.  MEGUIEE  v.  QUINTON  CORWTNE,  EXECUTOR, 
AND  DESSIE  M.  CORWINE,  EXECUTRIX,  OF  RICHARD 
M.  CORWINE,  DECEASED.  ^ 

At  Law.— No.  18,012. 

I.  In  an  action  upon  a  parol  contract  against  executors,  the  plaintiM' 

cannot  be  examined  as  a  witness  on  Ins  own  b(;lin1f  to  prove  sucli 
conti-act,  or  to  testify  to  conversations  with  the  deceased,  unJes/« 
called  by  tlie  opposite  party  or  by  the  court  to  be  examined.  (U.  S. 
Rev.  Stat<^.,  sec.  858.) 

II.  A  contract  to  pay  plaintiff  one-half  of  all  fees  in  prize  and  bounty 
cases,  in  consideration  of  his  assistance  in  securing  the  other  contract- 
ing party  to  be  appcunted  by  the  government  special  counsel  therein,, 
aud  also  in  consideration  of  plaintitV's  assistance  in  arranglngand  car- 

,     rying  on  such  defenses,  is  illegal  and  void  as  against  public  policy.. 
Itr.  Where  the  pi aintifl' addressed  two  letters  to  the  deceased,  to  which- 
the  hitter  made  no  reply,  the  jin-y  are  not  to  infer  tliat  the  deceased' 
admitted  the  facts  stated  in  such  letters. 

IV.  Payment  of  part  of  a  debt  is  not  a  satisfaction  of  tlie  whole;  and  a> 
receipt  In  full  is  no  bar  to  a  i*ecovery  of  the  balance,  if  tlie  party 
givhig  it  h:iA  been  misled  or  deceived. 

V.  But  if  the  parties  come  together  voluntarily,  after  the  services  have 

been  i^ndered,  and  a  dispute  exists  as  to  amounts  <lue,  and  the 
plulnti IT  accepts  and  receives  the  sum  of  $-1,000  in  full  satisfaction, 
uiid  discharge  of  all  claims  in  pursuance  of  a  settlement,  and  exe- 
cutes a  receipt  accordingly,  he  cannot  afterwards  maintain  an  action- 
for  a  larger  amount. 

STATEMENT  OF  THE  CASE. 

The  declaration  contains  three  counts. 
The  first  count  alleges  a  contract  by  Richard  M.  Corwine, 
deceased,  to  pay  to  the  plaintiff  one-half  of  all  the  fees  in  the 
6 
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Farragui  Prize  avd  Bounty  CaseSy  in  consideration  of  the 
plaintiff's  assistance  in  securing  the  said  Corwine's  appoint- 
ment as  special  counsel  in  the  said  prize  and  bounty  cases, 
and  also  in  consideration  of  plaintiff's  assistance  in  arranging 
and  carrying  on  the  defense  in  the  said  cases. 

The  second  count  alleges  that  the  defendant,  Richard  M. 
Corwine,  having  been  appointed  special  counsel  in  the  two 
cases  aforesaid,  agreed  with  the  plaintiff,  in  consideration 
of  his  assistance  to  be  rendered  in  conducting  the  defense 
thereof  and  procuring  the  necessary  testimony,  to  pay  to  the 
plaintift\one-half  of  all  fees  and  compensation  which  he,  the 
said  defendant,  should  at  any  time  receive  in  the  cases  afore- 
said. 

These  two  counts  make  the  necessary  allegations  on  the 
part  of  the  plaintiff  of  the  fulfillment  by  the  plaintiff  of  his 
part  of  the  contract,  and  the  receipt  of  fees  by  the  defendant 
to  the  amount  of  ($25,950)  twenty-five  thousand  nine  hundred 
and  fifty  dollars,  of  which  the  plaintiff  claims  one-half. 

The  third  count  is  for  work  and  labor  done,  for  money  had 
and  received  by  the  defendant  for  the  use  of  the  plaintiff — 
the  ordinary  form  of  the  common  counts. 

The  defendant  pleaded  nil  debit  and  non-assumpsit  Both 
the  declaration  of  the  plaintiff' and  the  pleas  of  the  defendant 
were  supported  by  the  usual  affidavit. 

At  the  time  of  trial  the  defendants  amended  the  pleadings, 
and  filed  additional  pleas  of  accord  and  satisfaction  and  pay- 
ment. 

Issue  was  taken  on  all  the  pleas.  The  action  is  against  the 
•executors  of  the  deceased  party,  with  whom  the  alleged  con- 
tract was  entered  into;  and  on  the  trial  of  the  case  the  plaintiff, 
who  was  the  other  party  thereto,  offered  to  prove  the  contract 
alleged  in  the  declaration  by  his  own  testimony.  An  objection 
to  this  was  sustained  by  the  court;  to  which  ruling  the  plaintiff 
excepted.  The  plaintiff  then  introduced  several  witnesses, 
whose  testimony  tended  to  prove  that  the  plaintiff  possessed 
important  information  in  reference  to  the  captures  made  by 
Farragut  at  New  Orleans ;  that  he  had  been  a  clerk  in  New 
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Orleans,  in  the  oflSce  of  Colonel  Holabird,  chief  quartermas- 
ter of  the  department  of  the  gulf  during  the  war,  and  had 
possession  of  Colonel  Holabird's  papers,  from  which  he  de- 
rived his  information ;  that  he  made  out  lists  and  statements 
from  said  papers  which  were  afterwards  seen  in  the  office  of 
Eichard  M.  Corwine,  in  his  life-time,  and  that  the  latter  ac-. 
knowledged  to  several  witnesses,  in  conversation,  at  different 
times,  that  he  had  an  arrangement  with  the  plaintiff  by  which 
he  was  to  pay  him  one-half  the  fees  he  should  receive  in  the 
Farragut  cases,  for  his  aid  in  getting  him  appointed  as  special 
counsel  andfor  his  assistance  in  procuringtestimony  and  giving 
information  for  the  management  and  defense  in  said  cases. 
The  plaintiff*  also  introduced  two  letters,  dated  respectively 
March  4  and  10,  1874,  which  he  had  addressed  to  said  Rich- 
ard M.  Corwine,  one  of  which  was  delivered  to  his  son,  the 
now  executor,  and  the  other  was  delivered  to  the  said  Cor- 
wine in  person,  in  which  the  amount  of  fees  received  are 
stated,  and  a  demand  is  made  for  one-half  of  the  balance, 
amounting  to  the  sum  of  $8,500. 

It  also  appeal's  from  the  deposition  of  E.  L.  Banfield,  So- 
licitor of  the  Treasury  of  the  United  States,  that  the  plaintiff 
communicated  to  him  his  information  and  suggested  the 
name  of  said  Corwine  as  a  lawyer  of  experience  and  skill  to 
take  charge  of  the  cases,  and  stated  that  if  Corwine  was  em- 
ployed by  the  government  he  should  have  the  benefit  of  all 
the  information  he  possessed.  At  the  close  of  the  plaintiff's 
testimony,  the  defendant  read  to  the  jury  the  plaintiff's  re- 
ceipt, in  the  following  words; 

"  Received  of  R.  M.  Corwine  four  thousand  dollars,  which, 
with  the  sura  heretofore  paid  me  by  him,  is  in  full  for  all  the 
services  I  rendered  said  Corwine  in  the  way  of  collecting 
evidence  and  performing  other  duties  for  him,  as  the  attorney 
of  the  United  States,  in  the  cases  known  as  the  Farragut 
prize  and  bounty  cases,  and  I  hereby  acknowledge  and  cer- 
tify that  I  have  no  other  or  further  claim  against  said  Cor- 
wine, and  take  the  above  sum  in  full  satisfaction  and  dis- 
charge. J.  F.  Meguire. 

July  31st,  1878." 
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He  also  read  from  the  records  of  this  court  entries  in  the 
Farragut  cases,  from  which  it  appeared  that  the  award  therein 
was  confirmed  in  the  general  term,  April  19,  1873,  and  that 
the  plaintiff  was  admitted  to  the  bar  September  23,  1872. 
The  plaintiff  in  rebuttal  called  William  Blackford,  who  testi- 
fied that  he  was  present  when  the  receipt  was  given  by  the 
plaintiff.  The  money  was  paid  to  the  plainiift'  by  Quinton 
Coi^^'ine,  son  of  the  deceased.  The  plaintiff  offered  to  prove 
by  this  witness  that  the  said  Quinton  stated  that  the  sura 
there  paid,  together  with  a  former  payment,  were  one-half  of 
all  the  fees  received  by  the  deceased  in  the  Farragut  cases. 
The  testimony  was  excluded  and  an  exception  noted.  The 
plaintiff'  offered  to  prove,  by  his  own  testimony,  that  the  de- 
ceased had  made  a  similar  statement  to  him,  and  that  it  was 
in  consequence  of  said  statement,  and  in  ignorance  of  the 
fact,  that  he  gave  the  receipts,  when  a  much  larger  sum  had 
been  received.  There  was  the  same  objection,  ruling,  and 
exception  as  to  the  testimony  of  the  previous  witness.  The 
evidence  being  closed,  the  court  charged  the  jury  that  the 
contract  set  out  in  the  first  count  of  the  declaration  was  ille- 
gal and  void,  and  that  the  plaintiff*  could  not  recover  on  the 
gecond  count  unless  the  jury  should  find  that  the  parties 
ffnade  another  and  distinct  contract.  To  this  charge  the 
plaintiff'  excepted. 

The  plaintiff'  then  asked  the  court  to  charge  the  jury  as  fol- 
lows :  "  If  the  plaintiff'  caused  to  be  presented  to  the  testator 
the  letters  of  the  4th  and  10th  of  March,  1874,  which  have 
been  read  in  evidence,  and  the  testator  made  no  reply  to 
tbem,  the  jury  may  infer  that  the  facts  stated  in  those  letters 
were  admitted  by  the  teatator,  and  could  not  be  denied  by 
faim.  But  such  inference  is  a  question  for  the  jury  alone,  to 
be  derived  from  all  the  circumstances  of  the  case,  and  the 
Qonduct  and  language  of  the  parties  at  the  delivery  of  the 
said  letters."  The  court  refused  to  grant  this  prayer,  and  the 
plaintiff'  excepted  to  this  ruling  of  the  court. 

The  court  granted  the  first  and  second  prayers  of  the  plain- 
tifl;  as  follows,  to  which  the  defendants  excepted : 
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**  Ist.  If  any  amount  of  money  was  due  to  the  plaintiff 
from  the  testator,  and  the  plaintiff  agreed  to  accept  a  smaller 
sum  in  satisfaction  of  the  whole,  that  agreement  is  no  obsta- 
cle to  the  collection  of  the  balance,  unless  the  plaintiff  re- 
ceived some  other  advantage  sufficient  to  form  a  considera- 
tion for  forbearing  to  collect  the  unpaid  part  of  the  debt 
Payment  of  part  of  a  debt  is  not  a  satisfaction  of  the  whole, 
considered  either  as  payment  or  as  an  accord  and  satisfac- 
tion." 

"  2d.  If  the  plaintiff  was  misled  or  deceived  by  the  testator 
as  to  the  amount  of  fees  received  by  him,  or  if  the  testator  con- 
cealed the  said  amount  from  the  plaintiff,  and  the  plaintiff 
acted  in  ignorance  of  the  facts,  and  without  a  full  knowledge 
of  his  rights,  then  plaintiff's  receipt  of  July  31,  1873,  is  no 
bar  to  the  recovery  of  the  full  amount  which  he  was  entitled 
to  claim  from  the  testator." 

The  court  granted  the  four  following  prayers  asked  for  by 
the  defendants,  but  as  qualified  by  the  first  and  second  prayem 
granted  to  the  plaintiff,  to  all  of  which  the  plaintiff  excepted: 

1st.  If  the  jury  shall  find  from  the  evidence  that  the  plain- 
tiff, in  October,  1869,  made  an  agreement  with  the  testator, 
R  M.  Corwine,  deceased,  that  he  would  procure  and  induce 
the  Secretary  of  the  Treasury  of  the  United  States  to  retain 
and  employ  the  said  R.  M.  Corwine,  as  special  counsel  for 
the  United  States,  to  defend  and  protect  the  interests  of  the 
United  Slates  in  two  certain  causes  then  pending  in  the  Su» 
preme  Court  of  the  District  of  Columbia,  in  admiralty,  and 
commonly  known  as  the  Farragut  Prize  Cases,  and  in  the 
event  of  such  employnient  would  assist  Corwine  to  procure 
evidence  and  information  to  aid  in  the  defense  of  such  suits, 
and  in  consideration  of  the  procuring  of  said  Corwine  to  be 
80  retained  and  employed,  and  of  such  assistance  in  procuring 
evidence,  said  Corwine  agreed  on  his  part  that  he  would  pay 
to  said  plaintiff' one-half  whatsoever  fee  or  fees  said  Corwine 
might  receive  for  his  professional  services  in  such  cases,  the 
verdict  must  be  for  the  defendants.  Such  an  agreement  is 
void,  because  it  is  contrary  to  public  policy ;  and  the  plaintiff 
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cannot  recover  in  any  form  of  action  for  any  services  ren- 
dered or  labor  performed  in  pursuance  thereof. 

2d.  If  the  jury  find  from  the  evidence  that  the  plaintift* 
agreed  to  procure  the  appointmentof  the  testator,  R.  M.  Cor- 
wine,  by  the  Secretary  of  the  United  States  Treasury,  as  spe- 
cial counsel  to  defend  and  protect  the  interests  of  the  United 
States  in  the  Fairagut  Prize  Cases,  then  pending  in  the  Supreme 
Court  of  the  District  of  Columbia,  and  that  said  Corwine  on 
his  part  agreed,  in  consideration  of  such  procurement,  to  pay 
the  plaintiff  one-half  of  all  the  fees  he  might  receive  in  such 
cases,  such  contract  was  void,  and  the  verdict  must  be  for  the 
defendant. 

3d.  If  the  jury  shall  find  from  the  evidence  that  after  the 
testator,  R.  M.  Corwine,  bad  been  employed  by  the  Secre- 
tary of  the  Treasury  of  the  United  States,  as  special  counsel, 
to  defend  the  United  States  in  the  Farragvi  Prize  Cases,  and 
after  all  the  evidence  therein  had  been  taken  and  submitted, 
and  decrees  rendered  in  the  Supreme  Court  of  the  District 
of  Columbia,  from  which  appeals  had  been  taken  to  the  Su- 
preme Court  of  the  United  States,  the  plaintiff  and  said  K. 
M.  Corwine  voluntarily  eame  together  and  made  a  settle- 
ment for  the  work  and  labor  and  \all  the  duties  performed  by 
the  said  plaintiff  in  and  about  said  cases,  in  consequence  of 
which  settlement  the  said  R.  M.  Corwine  paid  to  said  plain- 
tiff in  cash  the  sum  of  $4,000,  and  that  the  plaintiff  at  the 
time  of  such  payment  signed  a  paper  writing  or  receipt,  and 
delivered  the  same  to  said  Corwine,  in  the  words  and  figures 
following,  to  wit,  {here  refer  to  receipt  as  set  forth  in  above,)  the 
verdict  of  the  jury  must  be  for  the  defendant. 

4th.  If  the  jury  find  from  the  evidence,  after  the  said  tes- 
tator, R.  M.  Corwine,  deceased,  had  been  employed  and  for 
a  long  time  engaged  in  defending  the  said  Farragiit  Prize 
Cases,  and  after  the  plaintiff  had  performed  and  rendered  all 
his  services  in  procuring  evidence  and  information,  a  dispute 
existed  between  the  plaintiff  and  said  R.  M.  Corwine  as  to 
the  amount  of  compensation  which  said  plaintiff  was  entitled 
to  have  from  the  said  K.  M.  Corwine,  and  that  said  parties 
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came  together  and  agreed  to  and  did  settle  the  whole  matter 
by  the  payment  by  said  Corwine  to  the  plaintiff  of  the  sum 
of  $4,000,  to  be  received  by  said  plaintiff  in  full  satisfaction 
and  discharge  of  all  claims  for  such  services,  and  that  said 
plaintiff*  actually  received  said  sum  of  $4,000  from  said  Cor- 
wine in  pursuance  of  such  settlement,  the  verdict  must  be  for 
the  defendant. 

■  F,  P.  Stanton^  for  plaintiff*. 

The  plaintiff'  was  entitled  to  testify  in  his  own  behalf. 
(Rev.  Stats.,  sec.  876.)  The  plaintiff'  excepted  to  the  exclu- 
sion of  Blackford's  testimony.  Quinton  Corwine  was  the 
agent  of  his  father  when  he  paid  the  sum  of  $4,000  to  the 
plaintiff  and  took  his  receipt.  What  he  said  in  the  very  act 
of  making  that  payment  was  a  part  of  the  transactions,  and 
was  admissible  against  his  principal.  The  representations 
then  made  induced  the  plaintiff  to  sign  the  receipt,  and  those 
representations  were  false.  (1  Qreenl.  Ev.,  sec.  118;  The 
American  Fur  Co.  v.  The  United  States^  2  Pet.,  858.) 

Tlie  plaintiff'  excepted  when  the  court  charged  "that  the 
contract  set  out  in  the  first  count  of  the  declaration  was  illegal 
and  void,  and  that  the  plaintiff' could  not  recover  on  the  sec- 
ond count  unless  the  jury  shall  find  that  the  parties  made 
another  and  distinct  contract."  This  charge  is,  in  substance, 
repeated  tiy  the  court  in  granting  the  first  and  second  prayers 
of  the  defendant;  to  which,  also,  the  plaintiff  excepted. 

The  contract  was  not  contrary  to  public  policy.  It  was  fair 
and  honest  on  the  part  of  the  plaintiff,  and  does  not  come 
within  the  principle  of  any  of  the  cases  which  have  been  cited 
to  condenm  it.  The  difference  between  all  these  cases  and 
the  one  under  consideration  is  briefly  this :  that  the  present 
plaintiff'  virtually  stipulated  with  the  government  for  the  ren- 
dering of  bis  own  services  in  the  defense  of  the  Farragut 
cases.  He  was  to  assist  Mr.  Corwine,  and  to  look  to  him 
alone  for  his  compensation.  There  was  no  concealment  or 
fraud.  His  proceedings  were  open  and  manly,  and,  so  far 
from  tending  to  injure  the  government,  they  actually  pro- 
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moted  its  interests.  Mr.  Corwine  could  not  have  claimed 
more  than  the  government  and  the  court  were  disposed  to 
allow  him  as  a  just  compensation  for  his  services,  including 
the  assistance  of  the  plaintiff;  and  it  was  not  in  the  power  of 
the  plaintiff  to  influence  this  allowance  in  anyway  whatever. 
There  was  nothing  in  the  nature  of  the  contract,  or  in  the 
character  of  the  services  stipulated,  conflicting  in  the  least 
with  the  public  welfare. 

The  court  below  erred  when  it  ruled  that  "the  plaintiff 
could  not  recover  unless  the  jury  should  find  that  the  parties 
made  another  and  a  distinct  contract."  This  instruction  com- 
pelled the  jury  to  find  against  the  plaintiff*;  whereas  the  jury 
might  well  have  inferred  an  implied  contract  to  pay  for  the 
services  of  the  plaintiff*  after  the  defendant  had  been  retained 
in  the  cases.  The  defendant  did,  in  fact,  acknowledge  his 
obligation  and  act  upon  it  tor  some  time  afterwards. 

Enoch  Toiteriy  for  defendants. 

This  is  a  claim  for  compensation  for  services  alleged  to 
have  been  rendered  by  the  plaintiff  in  procuring  the  employ- 
ment of  the  late  R.  M.  Corwine,  in  1869,  to  conduct  the 
defense  of  the  Farragui  Prize  diseSy  then  pending-in  this  court. 
The  allegation  is  that  the  plaintift"  had  **  the  selection  of  coun- 
sel in  said  cases,  the  Treasury  Department  only  restricting 
him  to  the  selection  of  a  man  familiar  with  admiralty  prac- 
tice." Startling  as  this  proposition  seems  to  bo,  it  is  seriously 
insisted  upon.  The  plaintiff'  was  not  the  Secretary  of  the 
Treasury  at  the  time  he  undertook  to  dispense  the  patron- 
age of  the  executive  power  of  the  nation.  If  he  had  been, 
the  criticism  upon  an  agreement  to  dispose  of  such  favors 
for  a  consideration  ought  to  be  severe.  The  contract  based 
upon  «uch  a  consideration  cannot  easily  be  supported.  It 
is  submitted  that  the  contract  alleged  to  exist  here  cannot 
be  any  more  readily  sustained.  The  law  has  been  declared 
upon  this  subject,  and  it  is  to  the  effect  that  "all  agi'eements 
for  pecuniary  considerations  to  control  the  business  operations 
of  the  government,  or  the  regular  administration  of  justice, 
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or  the  appointment  to  public  offices,  ♦  *  •  are  void  as 
against  public  policy." 

The  appointment  mentioned  was  an  appointment  to  a 
public  office  connected  with  the  administration  of  justice — ^a 
position  of  the  most  delicate  trust ;  and  also,  as  appears  from 
the  record,  of  some  profit.  Such  agreements  are  void.  (Nor- 
ris  V.  Tool  Co.,  2  Wall.,  45;  Clippinger  v.  Hepbough,  5  W.  ft 
8.,  315;  Ha7ris  v.  Roof,  10  Barb.,  489;  Rose  v.  Truax,  21 
Barb.,  361;  Marshall  v.  JB.  ^  0.  R.  R.  Co,,  16  How.,  314.) 

A  contract  which  proceeded  upon  such  a  consideration, 
either  in  whole  or 'in  part,  is  wholly  null  and  void.  {Trisi  v. 
Ckm,  21  Wall.,  441.) 

The  rejection  of  the  plaintiff  as  a  witness  in  his  own  behalf 
was  correct.     (Rev.  Stats.  D.  C.) 

The  rejection  of  the  prayer  of  the  plaintiff's  counsel  relat- 
ing to  the  letters  was  also  correct. 

The  third  and  fourth  prayere  of  the  defendant  granted  by 
the  court,  which  related  to  the  settlement  between  the  parties, 
truly  express  the  law  upon  the  subject-matter.  ( Veilder  v. 
Fedfler,  1  Denio,  260;   United  States  v.  Chikls,  12  Wall.,  242.) 

Mr.  Justice  Humphreys  delivered  the  opinion  of  the  court: 
The  first  point  made  by  plaintift'  in  error  or  appellant,  who 
was  plaintift'  below,  is  that  the  court  excluded  the  testimony 
of  plaintiff,  who  offered  himself  as  a  witness.  This  suit  is 
against  the  representatives  of  a  deceased  person.  The  wit- 
ness, not  being  called  by  the  opposite  party,  nor  by  the  court, 
to  testify,  was  clearly  incompetent,  and  the  ruling  of  the  chief 
justice  holding  the  Circuit  Court  was  altogether  right,  and  it 
would  have  been  error  to  have  held  otherwise. 

The  second  and  third  exceptions  relate  to  the  same  prin- 
ciples— that  is,  testimony  against  the  deceased,  whose  lips  are 
closed  in  the  solemn  vault.  This  testimony  was  excluded  as 
evidence,  and  we  think  it  was  properly  excluded.  The  charge 
of  the  court  as  to  the  first  count  in  the  declaration  was  cor- 
rect. Such  an  agreement  as  set  forth,  amounts  to  no  contract 
to  be  enforced  in  a  court. 
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The  charge  as  to  the  second  count  was  correct. 

The  refusal  to  give  in  charge  the  first  prayer  of  plaintiiF 
was  right.  Plaintitt*.  excepted  to  four  prayers  of  defendant. 
The  cliief  justice  gave  the  charges  as  prayed,  qualified  by 
firat  and  second  prayers  granted  plaintift*.  This  was  all  cor- 
rect, for  these  prayers  were  but  a  reiteration  of  the  principles 
stated  in  the  first  charge. 

Ji  there  was  any  error  at  all,  it  was  in  permitting  the  record 
to  be  incumbered  with  a  repetition  of  what  had  been  so  em- 
phatically and  distinctly  announced. 

K  counsel  would  take  the  trouble  to  examine  Johnson  v. 
JoneSy  1  Black,  209,  the  teachings  and  injunctions  of  the 
Supreme  Court  of  the  United  States  might  have  some  weight 
in  the  matter  of  exceptions. 

"We  affirm  the  judgment  of  the  Circuit  Court. 

Wylie,  J.,  concurs  in  the  judgment,  but  is  of  opinion  that 
the  witness  Blackford  was  improperly  excluded  from  testi- 
fying. 


JOHN  F.  HECHTMAN  v.  ALEXANDER  SHARP. 

At  Law.— No.  13,776. 

r.  The  landlord's  lien  for  rent  Is  postponed  to  a  mortgage  or  deed  of 
trust  existing  upon  the  furniture  of  the  tenant  before  it  is  moved 
upon  the  pi-emises ;  but  where  that  is  displaced,  his  lien  is  good 
against  all  subsequent  incumbrances. 

IL  Where  a  note  secured  by  a  chattel  mortgage  is  destroyed  and  a  new 
note  given  in  its  stead,  secured  by  a  new  deed  upon  the  property  to 
a  different  trustee,  the  lien  of  the  new  deed,  if  it  is  duly  accepted 
and  recorded,  takes  effect  as  to  third  persons  from  its  date  only, 
and  these  facts  operate  to  let  in  the  landlord's  lien  for  rent  in 
arroare. 

STATEMENT   OF   THE   CASE. 

Replevin  against  defendant  for  wrongfully  taking  and  de- 
taining the  plaintiff's  goods  and  chattels  of  the  value  of  $500. 
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The  record  discloses  substantially  the  following  case:  On  the 
19th  day  of  February,  1872,  Olive  Hechtman  gave  her  prom- 
issory note  for  $1,680,  payable  three  years  after  date  to  John 
Hechtman,  of  Osseo,  Minnesota,  and  at  the  same  time  exe- 
cuted a  chattel  mortgage  upon  the  furniture  in  controversy 
to  C.  Storrs,  in  trust  to  secure  such  indebtedness.  After- 
wards, in  1874,  the  said  Olive  rented  of  William  F.  Holtz- 
man  a  certain  house  on  F  street  in  this  city,  for  which  she 
agreed  to  pay  $150  per  month.  She  moved  into  the  prem- 
ises, taking  with  her  furniture  embraced  in  the  chattel  mort- 
gage. On  the  12th  day  of  March,  1875,  she  was  in  arrears 
of  rent  to  the  amount  of  $325,  and  Holtzman,  the  landlord, 
in  order  to  enforce  his  lien,  issued  a  writ  of  attachment,  by  vir- 
tue of  which  the  furniture  was  seized  as  the  property  of  Olive 
W.  Hechtman.  Previously  to  the  commencement  of  the  at- 
tachment suit,  and  some  days  before  the  maturity  of  the  note 
given  to  John  Hechtman  February  17,  1872,  and  while  the 
furniture  was  on  Holtzman's  premises,  Olive  renewed  the 
note  and  gave  a  new  chattel  mortgage,  executed  by  herself 
and  0.  Storrs,  trustee  in  the  former  deed,  reciting  the  non- 
payment of  the  note  and  conveying  the  same  property  to  the 
plaintiff  to  secure  the  payment  of  the  new  note.  The  last 
note  and  deed  were  executed  with  the  consent  of  all  the  par- 
ties to  the  lirst.  The  action  of  replevin  is  brought  against 
the  marshal  who  executed  the  writ  of  attachment,  by  the  new 
trustee  in  the  second  deed  of  trust.  The  counsel  for  plaintiff 
asked  the  court  to  instruct  the  jury  that  the  mere  change  of 
trustee  effected  by  the  deed  of  February  15,  1875,  by  and 
with  the  consent  of  the  cestui  que  trusty  created  no  vacancy  in 
the  trusteeship  which  would  let  in  the  lien  of  the  landlord 
upon  the  furniture  for  his  rent ;  but  the  said  justice  refused 
so  to  instruct  the  jury,  but  did  instruct  the  jury  that  the  sub- 
stitution of  the  new  note  for  the  old  one,  and  the  execution 
of  the  second  deed,  operated  to  postpone  the  lien  of  John 
Hechtman,  the  cestui  que  trusty  and  to  let  in  the  landlord's  lien 
for  rent;  and  further,  that  if  they  found  from  the  evidence 
that  the  note  secured  by  the  first  deed  of  trust  was  destroyed, 
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and  a  new  note  given  therefor  and  secured  by  a  rtew  deed 
upon  the  furniture  to  a  different  trustee,  substituted  for  the 
first  one,  the  lien  of  the  new  deed  of  trust,  if  duly  accepted 
and  recorded,  took  effect  from  its  date  onlv.  Plaintiff's  coun- 
sel  excepted  to  the  refusal  of  the  court  to  instruct  the  jury  as 
prayed,  and  also  to  the  instructions  given  to  the  jury  in  the 
charge  of  the  court  as  above.  The  verdict  was  in  favor  of 
the  defendant,  and  the  case  is  here  on  appeal  of  the  plaintiff. 

W.  B,  Webb  and  B,  H.  Webb,  for  plaintiff. 

The  renewal  of  the  note  bv  Olive  Hechtman  and  the  exe- 
cution  of  the  new  deed  of  trust  under  date  of  February  15, 
1876,  did  not  operate  as  a  payment  of  the  old  note.  The 
burden  of  proof  is  upon  the  defendant  to  show  that  the  re- 
newal note  was  accepted  as  payment. 

In  Peter  v.  Beverly,  10  Peters,  567,  the  Supreme  Court  say: 
"  The  law  on  this  subject  is  well  settled,  and  the  principle  well 
and  succinctly  laid  down  in  the  case  of  James  v.  Hackly^  16 
Johns.,  277.  It  is,"  say  the  court, "  a  settled  doctrine  that  the 
acceptance  of  a  negotiable  note  for  an  antecedent  debt  will 
not  extinguish  such  debt,  unless  it  is  expressly  agreed  that  it 
is  received  as  payment.  *  *  •  The  evidence  must  be  cer- 
tainlv  so  clear  as  to  leave  no  reasonable  doubt  that  such  was 
the  intention  of  the  parties.  And  the  rule  to  this  extent  is 
settled  by  the  most  unquestioned  authority."  {Glejvi  v.  Smithy 
2  Gill  &  Johns.,  498.) 

And  further,  in  the  case  cited  above  from  10  Peters,  the 
Supreme  Court  say  that  the  substitution  of  notes,  by  way  of 
renewal  of  notes  already  existing,  operates  to  continue  the 
debt,  and  is  not  in  any  manner  to  be  considered  as  an  extin- 
guishment of  the  debt. 

Where  a  new  note  is  taken  for  the  same  debt  mentioned 
in  the  old  note,  without  an  agreement  to  deliver  up  the  old 
note,  or  that  the  new  note  shall  be  taken  in  satisfaction  for 
the  old  note,  the  new  note  has  ever  been  considered  a  mere 
collateral  security,  which  does  not  affect  or  vary  the  rights 
or  liabilities  of  the  parties  in  any  respect  whatever.     And  it 
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follows,  that  where  such  an  agreement  is  not  proved  by  those 
who  rely  upon  it,  it  should  be  deemed  not  to  exist.  ( Wheeler 
V.  Schroeder^  4  Khode  Island,  883 ;  Berry  v.  Griffin,  10  Md., 
27;  Ciaifiekl  v.  Ives,  18  Pick.,  255;  2  American  Leading 
Cases,  270,  271.) 

The  deed  of  trust  is,  in  ettect  and  purpose,  a  mortgage ;  it 
is  given  to  secure  a  loan,  and  creates  an  express  lien  upon 
the  chattels  in  question.  The  landlord's  lien  is  a  tacit  lien 
created  by  law;  it  attaches  to  the  chattels  of  the  tenant  as 
soon  as  they  are  placed  upon  the  demised  premises,  and  con- 
tinues as  long  as  they  remain  there.  But  there  is  nothing  in 
this  lieu  which  displaces  the  incumbiance  created  by  a  mort- 
gage of  said  chattels  existing  at  the  time  when  they  were 
placed  upon  the  landlord's  premises.     ( Webb  v.  Sharp,  supra,) 

Mr.  Greenleaf  says,  in  a  note  to  Greenleaf 's  Cruise  on  Real 
Property,  book  II,  p.  156,  n.  1 :  "The  mortgage  being  made 
to  secure  the  payment  of  the  money  due,  it  follows  that  a 
change  of  the  security,  so  long  ^  the  same  debt  remains,  is 
no  discharge  of  the  mortgage.  It  has,  therefore,  been  held, 
that  though  the  former  security  be  given  up,  and  a  new  one 
given  for  the  same  debt,  the  mortgage  still  remains  in  force, 
even  though  the  new  security  be  of  a  higher  nature  than 
the  old,  or  other  names  be  added  to  the  original  obligation." 
{Davis  v.  Maynard,  9  Mass.,  242 ;  Watldns  v.  Hill,  8  Pick., 
522;  Pomroy  v.  Rice,  16  Pick.,  22;  Binlcerhojf  v.  Ijinsing,  4 
Johns.  Ch.,  73,  74 ;  Dunham  v.  Day,  15  Johns.  R.,  555.) 

The  chattels  in  question  can  be  relieved  from  the  incum- 
brance created  by  the  deed  of  trust  of  17th  February,  1872, 
in  one  of  two  ways  only :  there  must  be  a  formal  release,  or 
the  debt  secured  by  the  deed  must  be  extinguished.  It  is 
submitted  that  the  deed  to  John  F.  Hechtman  is  not  a  re- 
lease, and  that  the  renewal  of  the  note  in  question  does  not 
extinguish  the  debt ;  so  that,  at  the  time  of  the  attachment 
taken  out  by  Holtzman,  the  furniture  taken  was  not  subject 
to  that  writ  under  the  terms  of  the  act  of  February  22, 1867. 

William  Bimey,  for  defendant. 
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Mr.  Justice  Mac  Arthur  delivered  the  opinion  of  the  court: 
We  think  the  ruling  of  the  court  below  was  right.  There 
is  no  dispute  about  the  right  of  a  landlord  to  a  lien  upon  his 
tenant's  chattels  unincumbered  at  the  time  when  placed  on 
the  premises,  or  which,  being  incumbered  at  that  time,  may 
become  free  from  incumbrance  during  the  tenancy.  The 
furniture  was  subject  to  a  deed  of  trust  when  it  was  moved 
upon  the  premises,  and  the  main  question  is  as  to  the  effect 
of  the  second  deed  upon  the  landlord's  lien.  It  is  true  that 
a  new  note  given  for  a  former  one  will  not  extinguish  the 
indebtedness  unless  it  is  received  in  payment;  and  if  the 
transaction  here  were  simply  the  renewal  of  the  note,  it  would 
still  he  a  charge  under  the  deed  upon  the  furniture.  But  this 
is  not  the  view  in  which  the  exceptions  are  presented;  for  the 
jury  were  instructed  that  if  they  found  from  the  evidence  that 
the  note  secured  by  the  first  deed  of  trust  was  destroyed  and 
a  new  note  given  therefor,  secured  by  a  new  deed  upon  the 
furniture,  to  a  different  trustee  substituted  for  the  first  one,  the 
lien  of  the  new  deed  of  trust,  if  duly  accepted  and  recorded, 
took  effect  from  its  date  only,  and  that  this  state  of  facts 
would  operate  to  postpone  the  lien  of  the  cestui  que  trust  and 
to  let  in  the  landlord's  lien  for  rent.  The  case  is  not,  there- 
fore, that  of  a  note  given  in  renewal  for  the  amount  due  upon 
a  former  one  which  was  secured  by  a  mortgage,  but  it  is  the 
case  of  a  new  note  secured  by  an  entirely  different  instrument 
vesting  the  title  in  another  party.  Whether  the  original  debt 
was  extinguished  as  between  grantor  and  the  cestui  que  trusty 
or  whether  there  was  an  understanding  between  them  that 
the  new  mortgage  should  stand  as  security,  it  cannot  affect 
the  rights  of  the  landlord.  His  lien  was  undoubtedly  post- 
poned to  the  original  security;  but  when  that  was  removed, 
his  lien  was  good  against  all  subsequent  incumbrances.  The 
action  is  brought  by  the  new  trustee,  who  certainly  can  claim 
no  priority  except  from  the  date  of  the  deed  under  which  he 
became  a  trustee.  (See  act  of  Congress  of  February  22, 
1867;  Webb  v.  Sharp^  13  Wall.,  15.) 
The  judgment  ought  to  be  affirmed. 
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IN  THE  MATTER  OF  THE  ESTATE  OF  REBECCA  B.  AFF- 

LICK,  A  MINOR,  DECEASED. 

I.  The  paternal  grandfather  of  a  deceased  infant  is  nearer  of  Iciii  by  tht* 
law  of  this  District  than  &  maternal  nncle,  and  is  preferred  as  admin- 
istrator, if  lie  apply  for  tlie  appointment. 

n.  If  tliu  ciiild  is  bronglit  into  this  District  from  tlie  State  of  Tennesstn* 
by  a  person  avIio  has  not  been  appointed  its  guanlian,  the  domicil  of 
the  cliild  is  not  clianged,  and  the  legal  residence  is  still  tliat  of  its 
parents  at  the  time  of  their  death. 

in.  The  property  of  an  intestate  infant  should  be  distributed  according 
to  the  taws  of  its  domicil  at  the  time  of  its  death. 

IV.  The  domicil  of  a  deceased  parent  continues  to  be  tliat  of  a  surviving 
child  who  was  between  two  and  three  years  oM  at  the  time  of  such 
deatli,  and  tiie  distribution  of  such  infantas  estate,  who  died  shortly 
afrerwaixls,  will  be  according  to  the  laws  of  such  domicil. 

The  facts  are  stated  in  the  opinion. 

Leomird  Myers  and  B,  A,  Lockwood^  for  David  Afflick. 

Edwards  ^  Barnard^  for  William  P.  White. 

Mr.  Justice  Wylib  delivered  the  opinion  of  the  court: 

The  intestate  died  in  the  District  on  the  9th  of  February, 
1876,  at  the  age  of  about  thirty  months. 

Her  father  and  mother  had  died  at  Memphis,  Tennessee, 
whicli  was  the  place  of  their  domicil  in  1873,  intestate,  leav- 
ing this  child  sole  heir  and  next  of  kin  to  each  of  them.  The 
child  was  thus  left  among  strangers,  and  in  a  helpless  condi- 
tion. 

On  hearing  of  the  death  of  its  parents,  Mr.  William  P. 
White,  an  uncle  of  the  child  on  the  side  of  its  mother,  and 
a  citizen  of  the  State  of  New  Jersey,  but  a  resident  of  this 
District,  hastened  to  Memphis,  and  thence  returned,  bring- 
ing her  with  him  to  his  home,  and  soon  afterwards  was  ap- 
pointed guardian  by  decree  of  court  in  this  District. 

So  soon  as  these  facts  became  known  to  Davis  Afflick,  who 
was  and  still  is  a  citizen  of  Pennsylvania,  and  the  paternal 
grandfather  of  the  child,  he  came  to  this  city  and  made  ap- 
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plication  to  the  court  to  have  the  appointment  of  Mr.  White 
revoked  on  the  ground  that  the  paternal  grandfather  was 
nearer  of  kin  to  the  infant  than  the  maternal  uncle,  and  be- 
cause the  court  here  had  no  jurisdiction  to  appoint  a  guardian 
under  the  circumstances;  but  this  application  was  refused  by 
the  court,  and  Mr.  White  continued  to  act  as  guardian  till 
the  death  of  the  child  as  above  stated. 

On  the  death  of  its  parents,  this  child  inherited  from  them 
a  considerable  amount  of  property,  both  real  and  personal, 
all  having  its  situs  in  Tennessee.  Of  this  property  Mr.  White, 
under  color  of  his  authority  as  guardian,  succeeded  in  col- 
lecting about  $9,000  Jn  money,  which  is  now  in  his  hands, 
and  there  yet  remains  a  considerable  amount  of  lands  and 
movable  assets  in  that  State,  now  the  property  of  the  heire 
or  next  of  kin  of  this  deceased  child. 

The  grandfather,  Davis  Afflick,  has  already  procured  letters 
of  administration  as  to  the  pereonal  estate  in  Temiessee,  and 
is  now  applying  here  for  similar  authority,  with  a  view  of 
collecting  from  Mr.  White  the  money  which  the  latter  ob- 
tained in  Tennessee  under  color  of  his  authority  as  guardian 
of  the  child  in  its  life-time,  appointed  by  the  court  here. 

Mr.  White  is  also  applying  for  the  same  appointment,  and 
the  first  question  to  be  decided  is,  which  of  them,  under  our 
laws,  has  the  better  right — Mr.  White,  who  was  the  maternal 
uncle,  or  Mr.  Afflick,  who  was  the  paternal  grandfather,  of 
the  deceased  infant. 

Under  our  testamentary  act  the  appointment  must  be  given 
to  him  who  is  next  of  kin,  and  who  that  is  must  be  deter- 
mined according  to  the  rule  of  the  civil,  and  not  according 
to  that  of  the  common  law.  According  to  this  rule  the  grand- 
father is  in  the  second  degree  and  the  uncle  in  the  third 
degree  of  kinship  to  the  intestate ;  and  yet  according  to  this 
very  act  the  grandfather  must  be  postponed  to  the  uncle  in 
the  distribution  of  the  estate.  He  is  to  be  preferred  as  ad- 
ministrator, but  cannot  share  in  the  distribution.  There  may 
be  a  good  reason  for  this  separation  between  duty  and  priv- 
ilege; but  the  case  is  different  under  the  English  statute  of 
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Charles  11,  and,  I  believe,  in  the  laws  of  the  States  of  this 
country. 

There  is  a  difference,  also,  as  to  the  rules  that  control  the 
descent  of  real  from  those  which  control  the  distribution  of 
personal  estate;  but  as  to  that,  it  is  not  now  necessary  to 
speak. 

Thus  far  I  have  regarded  the  question  under  consideration 
as  it  might  be  atiected  by  the  laws  in  force  in  this  District 
But  the  case  also  presents  the  question  as  to  the  efi'ect  which 
the  laws  of  Tennessee  may  have  in  the  matter  of  the  dis- 
tribution of  the  personal  estate  lately  the  property  of  this 
intestate  child. 

If,  at  the  time  of  its  death,  the  domicil  of  the  child  was  in 
Tennessee,  this  property  should  be  distributed  according  to 
the  laws  of  Tennessee,  and  by  these  laws  the  grandfather 
would  be  entitled  t6  a  share  in  the  distribution.  If,  on  the 
other  hand,  the  domicil  of  the  infant  at  the  time  of  her  de- 
cease was  in  this  District,  he  would  be  excluded  from  such 
participation,  although  preferred  as  administrator;  and  this 
is  a  question  of  importance,  and  must  be  met,  if  not  now, 
yet  upon  the  settlement  of  the  administration  account. 

It  is  certain  that  the  domicil  of  the  deceased  parent  con- 
tinues to  be  that  of  the  surviving  child  who  was  an  infant  at 
the  time  and  at  the  home  of  the  parent;  nor  can  such  infant 
afterwards  change  its  own  domicil,  for  want  of  legal  capacity 
to  effect  such  change.  The  domicil  of  the  deceased  parent 
continues  to  be  the  domicil  of  the  infant,  so  that  in  case  of 
the  latter's  death  the  distribution  of  his  estate  will  be  accord- 
ing to  the  laws  of  the  parent's  domicil,  notwithstanding  the 
child,  at  the  time  of  his  death,  may  have  had  his  residence 
in  another  country,  and  have  abandoned  his  father's  domicil 
with  full  purpose  never  to  return. 

In  the  present  case,  therefore,  the  money  which  the  admin- 
istrator of  the  estate  may  collect  in  this  District  must  be  dis- 
tributed according  to  the  laws  of  Tennessee,  and  not  accord- 
ing to  our  laws,  unless  the  court  should  hold  that  the  removal 
of  the  child  into  this  jurisdiction  by  Mr.  White  and  his  sub- 
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sequent  appointment  as  guardian  were  sufficient  to  eflfeet  a 
change  of  domicil  for  the  infant. 

I  am  of  opinion  that  the  ward's  domicil  may  be  changed 
by  his  guardian,  as  it  could  have  been  by  the  parent.  But  in 
this  case  the  change  of  domicil  was  not  made  by  the  guardian 
of  the  infant,  but  by  Mr.  White,  who  was  not  her  guardian 
at  that  time;  and  it  may  well  be  doubted  whether,  under  our 
law,  there  was  jurisdiction  for  his  appointment  as  guardian. 
The  act  of  Congress  confers  jurisdiction  upon  the  court  to 
appoint  a  guardian  in  two  cases:  first,  when  the  infant  is 
the  owner  of  property  lying  within  this  District;  second, 
when  both  the  person  of  the  infant  and  its  residence  are 
within  the  District.  In  this  law  it  seems  to  me  that  the  terra 
"residence"  is  used  in  the  sense  of  domicil.  If  that  be  so, 
the  residence  which  was  necessary  to  authorize  the  appoint- 
ment of  Mr.  White  as  guardian  did  not  exist  at  the  date  of 
his  appointment,  for  the  residence  of  the  child  was  still  that 
of  its  parents  at  the  time  of  their  decease — not  changed  by 
the  child,  for  want  of  capacity — not  changed  by  White,  for 
he  was  not  its  guardian. 

Mr.  Justice  Olin  delivered  a  dissenting  opinion : 

This  cause  comes  here  on  an  appeal  from  an  order  passed 
on  May  19,  1876,  by  the  justice  holding  a  special  term,  pro- 
bate jurisdiction,  granting  letters  of  administration  to  one 
Davis  Afflick  on  the  personal  estate  of  Rebecca  B.  Afflick, 
an  infant. 

The  undisputed  facts  in  the  case,  as  disclosed  by  the  record, 
are  these: 

This  child  died  in  the  District  of  Columbia,  on  the  9th  day 
of  February,  1876,  about  three  yeare  of  age,  while  in  the 
custody  and  care  of  its  uncle  and  guardian,  William  P.  White, 
a  citizen  of  the  United  States,  then  and  now  a  resident  of  this 
city,  and  with  whom  it  had  lived  since  it  was  two  and  a  half 
mouths  old.  White  was  appointed  the  guardian  of  the  child 
by  this  court  on  the  19th  day  of  August,  1873,  and  had  in  His 
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possession  some  $9,000  in  money  and  other  personal  effects 
belonging  to  the  child  when  it  died. 

On  the  15th  of  February,  1876,  White  filed  a  petition, 
under  oath,  in  this  court,  stating,  in  substance,  that  the  child 
died  in  this  city;  that  it  had  been  a  resident  thereof  since  it 
was  two  and  a  half  months  old;  that  at  the  time  of  its  doath 
it  was  domiciled  here ;  that  it  left  personal  property  within 
the  jurisdiction  of  this  court;  that  he  was  entitlefl  to  admin- 
ister on  its  estate,  and  asked  that  letters  of  administration  be 
granted  to  him. 

Upon  the  filing  of  this  petition  the  court  ordered  a  notice 
to  be  published  in  one  of  the  daily  papera  of  this  city  that 
all  parties  interested  appear  on  the  11th  of  March  following 
to  show  ca'ise  against  the  grant  of  letters  to  White  as  prayed. 
This  order  was  duly  published.  Nothing  appears  to  have  been 
done  in  the  cause  until  the  24th  of  March,  when  Davis  Afflick 
appeared  and  tiled  a  counter-petition,  alleging  the  death  of 
the  child  as  before  stated ;  that  its  true  doraicil  was  in  Mem- 
phis, Tennessee;  that  by  the  laws  of  Tennessee  he  was  the 
next  of  kin  and  entitled  to  letters  of  administration,  and 
asked  that  letters  on  the  child's  estate  issue  to  him.  There 
is  nothing  in  the  record  tending  to  show  that  any  notice  what- 
ever was  given  to  White,  or  to  any  one  concerned,  of  the 
filing  of  Afflick's  petition,  or  that  any  citation  or  process  was 
issued  against  him  or  the  other  relatives  of  the  child. 

On  March  27,  three  days  after  the  filing  of  Afflick's  petition, 
the  justice  passed  an  order  appointing  Afflick  the  administra- 
tor of  the  estate.  On  the  15th  of  April  following  White  filed* 
a  petition,  under  oath,  for  a  rehearing  of  his  application  for. 
letters  of  administration  on  the  child's  estate,  and  of  the 
cause  whereby  letters  were  granted  to  Afflick,  stating,  in- 
substance,  the  following  reasons,  viz. : 

First.  Because  the  order  appointing  Afflick  administrator 
was  improvidently  granted. 

Second.  Because  said  appointment  was  contrary  to  law 
and  the  practice  regulating  the  appointment  of  adniinistra- 
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tors  as  prescribed  by  the  order  of  court  passed  at  a  special 
term,  probate  jurisdiction,  on  the  20th  January,  1874. 

Third.  The  order  of  appointment  was  under  a  misappre- 
hetision  of  the  law  governing  the  appointment  of  adminis- 
trators in  the  District  of  Columbia. 

Fourth.  Because  he  had  no  notice  of  the  tiling  of  Afflick's 
petition ;  that  he  was  ignorant  of  its  existence  or  contents 
until  April  12,  nearly  a  month  after  the  grant  of  letters  to 
Afflick;  that  the  application  of  Afflick  should  not  have  been 
heard  or  considered  until  after  due  notice. 

Fifth.  Because  the  case  was  not  in  a  condition  to  be  heard 
when  the  order  appointing  Afflick  was  passed.  No  answers 
had  been  filed  to  either  of  the  petitions ;  no  issue  presented 
which  the  court  could  intelligently  determine,  and  no  testi- 
mony taken,  or  even  ottered,  to  sustain  or  disprove  the  alle- 
gations contained  in  the  respective  petitions,  which  allega- 
tions were  at  variance  with  each  other.  In  this  petition  for 
a  rehearing  White  further  stated  that,  if  permitted  to  do  so, 
he  could  and  would  show  good  and  sufficient  cause  against 
the  grant  of  letters  to  Afflick;  that  the  material  allegations 
in  Affljck's  petition  were  untrue,  and  that  the  latter  was  not 
a  tit  or  proper  person  to  be  appointed  administrator  on  this 
estate. 

Due  notice  of  the  tiling  of  this  petition  for  a  rehearing  and 
a  copy  thereof  were  served  on  Afflick's  attorney,  and  on  the 
day  fixed  for  calling  it  up  both  parties  appeared  in  court  by 
their  attorneys,  and,  after  argument,  the  following  order  was 
passed  : 

"In  the  Supreme  Court  of  the  District  of  Columbia,  special 

term,  probate  jurisdiction. 

"in  the  matter  of  the  estate  of  Rebecca  B,  Afflick^  deceased, 

"The  petition  of  William  P.  White  for  a  rehearing  in  this 
cause,  as  filed  herein  on  the  15th  instant,  coming  on  to  be 
heard,  both  parties,  to  wit,  the  said  William  P.  White  and 
Davis  Afflick,  being  represented  in  court  by  their  respective 
solicitors,  and  the  court  having  granted  a  rehearing  as  prayed, 
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and  the  cause  being  again  heard  and  submitted,  and  it  ap- 
pearing to  the  court  that  the  decree  passed  in  this  cause,  on 
the  27th  day  of  March  last  past,  appointing  the  said  Davis 
Afflick  administrator  on  the  personal  estate  of  the  said  Re- 
becca B.  Afflick,  deceased,  was  improvidently  granted  and 
passed,  the  cause  not  being  in  proper  condition  for  heai'ing: 
It  is,  this  18th  day  of  April,  A.  D.  1876,  ordered,  adjudged, 
and  decreed  that  the  said  decree  of  March  27  last  appointing 
said  Davis  Afflick  administrator  as  aforesaid  be,  and  the  same 
is  hereby,  set  aside,  and  said  appointment  be,  and  the  same 
is  hereby,  revoked  and  held  for  naught. 

"And  it  is  further  ordered  that  the  said  William  P.  White 
and  the  said  Davis  Afflick  each  have  fifteen  days  from  the 
date  of  this  decree  within  which  to  amend  their  respective 
petitions  as  they  may  be  advised;  and  upon  the  coming  in  of 
such  amendments,  or  at  the  end  of  such  term,  if  no  amend- 
ments be  tiled,  to  cause  to  proceed  according  to  the  forms 
and  practice  prescribed  by  this  court  and  the  law  governing 
the  same. 

"  Bv  the  court :  A.  W." 

On  the  2d  day  of  March  following,  and  within  the  period 
allowed  the  parties  to  amend  their  respective  petitions.  White 
filed  an  amended  petition,  under  oath,  alleging  that  he  was  a 
citizen  of  the  United  States,  and  a  resident  of  and  domiciled 
in  the  city  of  Washington,  in  this  District,  and  had  so  resided 
and  been  domiciled  for  more  than  five  years.  On  the  6th  of 
the  same  month  Afflick  tiled  an  answer  to  White's  amended 
petition,  admitting  the  facts  alleged  therein  to  be  true. 

Five  days  after.  White  moved  the  court  for  leave  to  file  an 
answer  to  Afflick's  petition  for  letters  on  the  estate,  and  for 
an  order  on  the  latter  to  answer  his  (Wliite's)  petition  for 
such  letters,  and  gave  notice  that  on  the  following  Thursday, 
the  11th  of  May,  he  would  call  it  up  for  hearing.  Nothing 
was  done  in  the  cause  until  the  18th  of  May,  when  Afflick 
filed  a  copy  of  letters  on  the  child's  property  in  Tennessee, 
granted  to  him  by  the  Probate  Court  of  Shelby  county,  in 
that  State.     On  the  day  following  the  court  below  passed  an 
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ordLM'  overruling  White's  motion  for  leave  to  answer,  &c., 
filed  on  the  18th  of  May,  refused  White's  application  for 
letters,  and  ordered  that  the  same  issue  to  Afflick.  From 
this  order  White  appealed  to  this  court. 

The  first  objection  raised  by  the  counsel  for  White  is,  that 
the  petition  of  Afflick  does  not  present  a  case  giving  the  Pro- 
bate Court  jurisdiction  to  grant  letters  to  him,  because  it 
does  not  allege  that  he  is  a  citizen  of  the  United  States. 

No  such  allegation  appears,  and  Afflick's  counsel  admitted 
at  the  hearing  that  there  is  no  such  allegation  in  his  client's 
application,  contending  that  it  was  immaterial.  In  this,  how- 
ever, I  dilter.  I  consider  the  omission  of  this  allegation  fatal 
to  Afflick's  claim  to  letters. 

By  the  firat  section  of  the  fifth  sub-chapter  of  the  testa- 
n^entary  act  of  1798,  it  is  expressly  declared  that  no  letters 
of  administration  shall  be  granted  to  a  person  who  is  not  a 
citizen  of  the  United  States.  This  is  a  condition  precedent. 
To  entitle  a  person  to  letters  he  must  affirmatively  bring  him- 
self within  the  requirements  of  the  law.  The  allegation  of 
citizenship  is  as  essential  to  jurisdiction  to  grant  letters  to  the 
applicant,  as  that  there  is  property  of  the  defendant  within 
the  jurisdiction  of  the  court.  The  court  cannot  presume  citi- 
zenship, or  any  other  jurisdictional  fact. 

"  Courts  of  probate  have  a  special  and  limited  jurisdiction. 
Their  proceedings  cannot  be  sustained  by  presumption,  and 
their  records  must  show  explicit  finding  of  all  necessarj*  juris- 
dictional facts."  {PotionVs  Appeal^  31  Conn.,  382;  Pette  v. 
Wilmouth,  5  Allen,  144;  Brodess  v.  Thompson^  2  Har.  &  Gill, 
120 ;  Yeaton  v.  Lyim,  5  Peters,  228 ;  Maryland  act  of  1778, 
ch.  101,  sub-ch.  16,  sec.  20.) 

The  mere»  filing  of  a  copy  of  letters  of  administration 
granted  to  Afflick  by  the  Probate  Court  of  Shelby  county, 
Tennessee,  was  not  sufficient  to  give  this  court  jurisdiction 
to  grant  letters  on  the  property  of  the  deceased  within  the 
District  of  Columbia.  Our  testamentary  system  expressly 
declares  to  whom  letters  shall  be  granted.  A  foreign  ad- 
ministrator, as  such,  acquires  no  statutory  right  or  prefer- 
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ence  to  letters  here.  It  is  the  established  rule  and  the  policy 
of  the  law  to  grant  letters  wherever  the  personal  estate  may 
be,  so  that  the  court,  by  taking  jurisdiction  of  the  fund,  may 
protect  the  rights  of  creditors  and  others  within  its  jurisdic- 
tion. This  was  the  decision  of  this  court  in  the  Ames  case, 
decided  January  Term,  1872. 

The  second  objection  is,  that  the  order  of  April  18,  1876, 
revoking  the  order  whereb}'  letters  were  first  granted  Afflick, 
was  final ;  and  if  aggrieved,  his  remedy  was  by  appeal,  or 
by  petition  in  the  nature  of  a  bill  of  review.  On  this  point 
I  express  no  opinion  ;  ray  conclusions  on  the  other  objections 
to  the  order  appealed  from  obviate  any  necessity  of  deter- 
mining this.  The  third  objection  raised  on  behalf  of  White 
is,  that  the  cause  was  not  in  a  condition  to  be  heard  when  the 
order  appealed  from  was  passed. 

It  was  further  contended  at  the  argument,  in  behalf  of 
White,  that  the  order  overruling  his  motion  for  leave  to  file 
an  answer  to  Afflick's  petition,  and  that  the  latter  be  required 
to  answer  his  (White's)  petition,  in  effect  deprived  him  of  a 
hearing,  and  denied  to  him  a  right  which,  under  the  law,  the 
court  could  not  properly  refuse.  I  am  of  opinion  that  lliese 
objections  are  well  founded,  and  should  be  sustained. 

Here  are  rival  claims  for  letters  of  administration  on  a 
large  and  valuable  estate.  AlHick  alleges  in  his  petition  that 
the  child's  domicil  at  its  death  Wiis  in  the  State  of  Tennessee ; 
White  says  it  was  in  the  District  of  Columbia.  Both  peti- 
tioners are  under  oath.  No  evidence  whatever  has  been 
taken  in  the  cause,  and  there  is  nothing  in  the  record  to  aid 
the  court  in  determining  which  is  the  true  domicil  of  the  de- 
ceased. It  does  appear,  however,  that  the  child  was  an  or- 
phan, that  it  died  in  this  city  in  the  care  and  custody  of  White, 
its  lawfully  appointed  guardian,  and  that  it  had  lived  here  with 
him  some  two  or  three  years  prior  to  its  death.  These  are 
strong  circumstances  in  favor  of  domicil  here — sufficient,  at 
least,  to  require  proof  that  it  was  elsewhere.  The  proceed- 
ings in  the  court  below,  on  White's  application,  appear  to 
have  been  regularly  conducted,  and  every  step  taken  in  the 
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cause  in  his  behalf  was  upon  due  notice  to  Afflick  or  his 
counsel ;  while  in  respect  of  Afflick's  petition  and  his  pro- 
ceedings thereunder,  a  far  different  course  seems  to  have  been 
pursued.  White  tiled  his  petition  on  February  15,  1876. 
Upon  its  filing  the  court  ordered  a  notice  to  be  published  in 
on  e  of  the  daily  newspapers  of  the  city  of  Washington,  warning 
all  parties  interested  to  appear  on  the  11th  March  following, 
to  show  cause  why  letters  should  not  issue  to  him.  This  or- 
der was  duly  published.  No  objections  were  made  or  tiled 
within  the  time  limited.  On  the  24th  of  March,  thirteen 
days  after  the  time  had  expired  to  tile  objections,  Afflick  filed 
a  counter-petition ;  no  notice  whatever  of  this  petition  was 
served  on  White  or  any  one  concerned  in  the  estate;  no 
order  of  publication  passed  or  citation  issued  as  required  by 
the  order  of  the  court  then  in  force ;  and,  in  the  absence  of  all 
these  essential  preliminaries,  the  court,  three  days  after  Aff- 
lick's petition,  without  proof  or  any  other  circumstances  be- 
fore it,  outside  of  the  allegations  in  the  respective  petitions, 
passed  an  order  granting  lettere  to  Afflick. 

A  short  time  after  this  order  was  passed.  White  filed  a 
petition  for  a  rehearing  and  review,  for  the  reasons  herein- 
before stated.  At  the  hearing  of  this  petition  both  parties 
appeared  in  court,  and,  after  argument,  the  court  passed  the 
order  of  April  18, 1876,  revoking  the  letters  previously  granted 
to  Afflick.  In  this  same  order  each  party  was  allowed  fifteen 
days  within  which  to  amend  their  respective  petitions,  and 
upon  the  coming  in  of  the  amendments,  or  at  the  expiration 
of  the  time  limited,  if  no  amendments  be  filed,  the  cause  to 
prqceed  according  to  the  forms  and  practice  prescribed  by  the 
court  and  the  law  governing  the  same.  This  order  was  em- 
inently proper  under  the  circumstances.  *  It  left  the  cause 
precisely  as  if  no  letters  had  been  granted  to  Afflick.  In 
passing  it  the  court  must  have  been  satisfied  that  certain 
necessary  allegations  were  omitted  from  the  original  petitions 
and  should  be  supplied;  else,  why  the  provision  for  amend* 
ments?  The  court  did  not  intimate  what  amendments  were 
necessary.    It  does  appear,  however,  that  there  is  no  aver- 
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nient  of  citizenship  in  either  petition.  On  May  2,  1876,  and 
within  the  pcM'iod  limited,  White  amended  his  petition  by 
alleging,  under  oath,  that  he  was  a  citizen  of  the  United 
States.  Afflick  did  not,  but  admitted  in  his  answer,  filed 
May  6,  to  the  amended  petition  of  White,  that  the  latter  was 
a  citizen. 

The  time  limited  by  the  order  for  filing  amendments  ex- 
pired May  3, 1876.  On  the  8th  following,  after  a  lapse  of 
but  five  days.  White  filed  a  motion  for  leave  to  file  an 
answer  to  Afflick's  petition,  and  for  an  order  on  the  latter  to 
answer  the  petition  filed  by  him  (White).  A  copy  of  the 
motion  was  served  on  the  solicitor  for  Afflick  on  the  same 
day.  At  the  hearing,  to  wit,  on  the  19th  of  the  same  month, 
this  motion  was  overruled ;  and  by  the  same  order,  and  without 
any  other  or  further  steps  taken  in  the  cause,. save  the  filing 
of  a  copy  of  letters  issued  to  Afflick  on  the  child's  property 
in  Tennessee,  without  notice,  and  with  the  allegation  in  the 
record  under  oath  that  the  material  facts  stated  in  Afflick's 
petition  were  untrue,  and  that  he  was  not  a  fit  or  proper  per- 
son to  be  appointed  administrator,  the  court  again  appointed 
Afflick  administrator. 

I  think  this  order  was  wholly  unjustified  and  improper,  and 
that  the  denial  to  White  of  an  opportunity  to  answer  his  op- 
ponent's petition,  and  of  an  order  on  the  latter  to  answer  his, 
was  cobtrar)'  to  the  provisions  of  the  testamentary  act  of 
1798,  and  the  practice  of  all  well-regulated  tribunals  in  the 
administration  of  justice.  White  was  not  guilty  of  any  laches 
or  neglect,  for  he  made  this  motion  five  days  after  the  ex- 
piration of  the  time  limited  for  filing  amendments  to  the 
petitions.     He  moved  promptly  and  without  delay. 

At  the  hearing,  counsel  for  Afflick  contended  that  there  is 
no  provision  in  the  law  regulating  proceedings  in  the  Probate 
Court  in  litigated  or  contested  cases.  I  cannot  concede  this. 
The  mode  of  procedure  in  that  tribunal,  when  there  is  a  con^ 
test,  is  analogous  to  that  of  a  court  of  chancery.  The  six- 
teenth section  of  the  fifteenth  sub-chapter  of  the  act  of  1798 
expressly  declares  that  whenever  either  of  the  parties  having 
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a  contest  in  the  Orphans'  Court  shall  require,  the  said  court 
may  (shall)  direct  a  plenary  proceeding  by  bill  or  petition,  to 
which  there  shall  be  an  answer  on  oath,  and  if  the  party  re- 
fuse to  answer  on  oath  to  any  matter  alleged  in  the  bill  or 
petition,  and  proper  for  the  court  to  decide  upon,  the  part}' 
may  be  attached,  &c.  And  the  seventeenth  section  of  the 
same  sub-chapter  provides  that  on  such  plenary  proceeding 
all  the  depositions  shall  be  taken  in  writing  and  recorded  ; 
and  in  case  either  party  shall  require,  the  court  shall  direct 
an  issue  or  issues  to  be  made  up  and  sent  to  a  court  of  law 
for  trial ;  thereby  expressly  reserving  to  all  litigants  in  this 
court  the  constitutional  right  of  trial  by  jury. 

The  Court  of  AppeaU  of  Maryland  hold,  in  the  case  of 
Barrol  ei  at.  v.  R&uliucj,  5  H.  &  J.,  175,  that  either  party  has 
a  right  at  any  stage  of  the  proceedings,  prior  to  a  final  de- 
cision, to  have  a  plenary  proceeding  and  an  issue  sent  to  a 
court  of  law  for  trial.  A  plenary  proceeding  had  been  in- 
stituted in  this  cause,  for  both  parties  had  filed  petitions. 
The  court,  in  passing  the  order  of  April  18,  directing,  after 
the  filing  of  amendments,  that  the  cause  proceed  according 
to  law,  must  have  had  this  provision  of  the  act  of  1798,  gov- 
erning contested  cases,  before  it.  Counsel,  in  moving  the 
court  for  an  order  on  Afllick  to  answer  White's  petition,  wiis 
proceeding  under  it.  Under  the  plain  language  of  the  law, 
White  should  have  been  allowed  to  answer  Afflick's  petition. 
Why  he  was  refused,  the  record  does  not  show. 

If  the  position  assumed  by  Afllick's  counsel  be  correct,  a 
very  deplorable  state  of  attairs  must  necessarily  exist  in  de- 
termining the  rights  of  parties  in  this  tribunal.  If  his  theory 
be  true,  the  court  is  bound  to  adjudicate  the  rights  of  con- 
tending parties  upon  the  facts  disclosed  by  their  respective 
petitions,  no  matter  how  much  at  variance  they  may  be. 
This  was  never  contemplated,  and  is  not  the  law.  In  all 
controverted  jurisdictional  questions  of  fact  either  party  has 
a  right  to  be  heard,  and  he  cannot  be  deprived  of  his  right  to 
an  answer  from  his  opponent,  and  to  an  issue  sent  to  a  court 
of  law  for  trial  by  jury.     Afflick's  counsel  further  claimed  in 
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the  argument  that  the  fund  waa  not  properl}'  within  the  juris- 
diction of  this  court.  This  is  immaterial.  That  the  fund  is 
here  in  the  custody  of  an  officer  of  this  court  is  not  denied. 
If  he  has  no  right  to  it,  the  remedy  of  the  party  claiming  it  is 
elsewhere.  If  no  personal  property  or  effects  of  this  deceased 
are  in  this  District,  the  court  is  without  jurisdiction  to  grant 
letters,  and  both  petitions  should  be  dismissed.  He  further 
contended  that,  even  admitting  the  child  was  domiciled  at  its 
death  in  the  District,  the  grandfather  was  entitled  to  letters 
under  the  law  as  the  next  of  kin  to  the  deceased,  and  relies 
on  the  thirteenth  section  of  the  fifth  sub-chapter  of  the  act  of 
1798  to  support  this  position.  It  is  not  denied  that  the  de- 
grees of  kindred  to  the  intestate  must  be  computed  according 
to  the  canon  law  under  this  act,  which  would  prefer  the  grand- 
father to  the  uncle.  But  there  is  another  provision  in  the 
law,  which  does  not  admit  of  the  construction  placed  upon 
the  act  by  Afflick's  counsel.  The  eighteenth  section  of  the 
sub-chapter  declares:  '^  None  shall  be  preferred  in  the  ascending 
line  beyond  a  fatha^  or  mothei\  or  in  the  de.sceiulin{j  line  below  a 
grandchild"  Afflick  is  the  grandfather,  and  is  not  preferred. 
Beyond  a  parent  or  below  a  grandchild,  the  court  exercises  a 
discretion  in  the  appointment,  with  the  exception  that  males 
are  preferred  to  females,  in  equal  degree.  The  reason  for 
thus  vesting  a  discretionary  power  in  the  court  beyond  a 
parent  and  below  a  grandchild,  is  made  clear  when  we  con- 
sider that  in  the  distribution  of  aa  intestate's  estate  in  this 
District  an  uncle  or  aunt  is  preferred  to  a  grandparent;  and 
it  is  the  policy  of  the  law,  and  so  provided  by  express  enact- 
ment in  our  testameiitary  system,  to  grant  letters  to  the 
person,  or  one  or  more  of  a  class  of  persons,  who  would  be 
entitled  as  distributees  to  the  property.  To  illustrate:  A 
person  dies  domiciled  here,  leaving  a  large  amount  of  money 
in  bank ;  his  nearest  relatives  are  uncle  and  grandfather;  the 
latter  is  the  nearest  of  kin,  but,  in  the  distribution,  the  uncle 
under  the  law  gets  the  property.  If  the  position  of  the  coun- 
sel for  Afflick  be  correct,  the  grandfather  is  entitled  to  ad- 
minister, while  the  uncle,  the  only  person  interested  in  or 
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entitled  to  the  money,  is  to  quietly  stand  by,  await  the  period 
provided  by  law  for  the  settlement  of  the  estate,  run  the  risk 
of  a  devastavit,  and  be  compelled,  in  the  shape  of  a  commis- 
sion of  noteless  than  five  per  cent.,  to  pay  a  stranger  for  sim- 
ply receiving  the  money  from  the  hank  and  paying  it  over. 
This  is  too  absurd,  was  never  contemplated,  and  is  not  the 
law.  The  parties  being  beyond  the  degree  expressly  pre- 
ferred, the  court  would  appoint  the  uncle,  in  the  exercise  of 
a  sound  discretion  under  the  law. 

Large  interests  are  involved  in  this  case.  I  feel  that  it  is 
the  duty  of  the  court  to  give  each  party  a  fair  opportunity  to 
be  heard.  I  am  gratified  in  coming  to  the  conclusion  herein 
expressed  by  the  assurance  that  no  serious  injury  can  result 
to  Afflick  in  reversing  the  order  appealed  from.  The  fund 
is  in  the  custody  of  an  officer  of  this  court  under  bond  ;  and, 
moreover,  ample  provision  is  made  by  law  for  the  protection 
of  the  estate  pending  the  contest  over  the  grant  of  letters,  by 
appointing  a  collector  to  take  charge  of  and  preserve  the 
fund. 

I  express  no  opinion  as  to  the  true  domicil  of  this  child  at 
its  death ;  the  cause  in  its  present  condition  does  not  justify 
a  decision  on  this  point.  The  order  appealed  from  should  be 
reversed,  and  the  cause  remanded  to  the  justice  holding  the 
special  term,  probate  jurisdiction,  with  instructions  to  require 
answers  to  be  filed  to  the  respective  petitions,  with  liberty  to 
Afflick  to  amend  his  petition  as  he  may  be  advised,  within 
such  time  as  the  justice  may  require,  and  that  the  cause  there- 
after proceed  according  to  law. 
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JOHN  H.  BROOKS  v.  RICHARD  FRANCIS,  JULIA  A.  RODG- 
ERS,  GEORGE  A.  RODGERS,  et  al. 

Equity.— No.  4314. 

I.  The  testimony  of  a  rnarried  woman  as  to  >tatements  made  to  her  b}' 

the  husband,  concerning  his  pedicrree,  should  be  excluded,  although 
he  is  deail  at  the  time  of  the  trial. 

II.  A  widow  whose  husband  was  illegitimate  Is  his  sole  heir  at  law,  in 

case  there  are  no  children  by  the  marriage. 

STATEMENT   OF  THE   CASE. 

The  bill  herein  was  filed  for  settlement  of  title  and  reforr 
mation  of  deeds. 

It  set  forth  that  one  Correll  Rodgers,  being  the  owner  of 
ceiiaiu  premises  in  the  city  of  Washington,  borrowed  of  the 
defendant  Bichard  Francis  $700,  agreeing  and  intending 
to  secure  the  repayment  of  the  loan  by  a  deed  of  trust  on 
said  premises,  and  accordingly  executed  an  instrument  for 
divers  reasons  defective  and  void;  that  afterwards  Correll 
died,  leaving  the  defendant  Julia  his  widow,  the  defendants 
George  et  aL  his  next  of  kin  and  heirs  at  law,  and  the  loan 
unpaid;  that  when  the  loan  became  payable,  Richard,  the 
lender,  bought  the  propei'ty,  and  subsequently  sold  it  to  the 
plaintifi'  for  $5,000,  and  was  now  seeking  to  compel  the  full 
payment  thei*eof,  notwithstanding  that  all  the  deeds  wei*e 
irregular,  defective,  and  void;  and  the  plaintitt'  prayed,  &c. 

To  this  bill  the  defendant  Julia  appeared,  and  answered 
the  same  under  oath,  admitting  the  material  averments  of 
the  bill,  and  saying  that  the  defendants  George  et  al,  were  the 
heirs  and  next  of  kin  of  her  late  husband,  while  she  was  his 
widow,  but  that  the  property  in  question  had  been  bought 
with  her  money,  and  that  she  was,  therefore,  in  equity,  enti- 
tled to  the  proceeds  thereof,  after  satisfying  the  debt  of  Rich- 
ard Francis. 

The  defendants  Richard  Francis,  Elias  Francis,  and  James 
H.  Smith  also  answered  under  oath,  admitting  that  the  de- 
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fendants  George  et  aL  ^vere  the  heirs  and  next  of  kin  of  the 
late  Correll  Eodgers,  deceased. 

More  than  a  month  afterwards,  however,  the  said  defend- 
-ants  again  came  into  court  and  tiled  amended  answer,  alleg- 
ing that  they  w-ere  informed  and  believed  that  the  said  George 
et  aL  were  the  children  of  another  child  of  the  mother  of 
Correll,  and  that  such  mother  was  never  lawfully  married  to 
any  person. 

The  defendants^  George  et  al,  appearing  to  the  bill,  an- 
swered, avei'ring  that  they  were  the  sole  heirs  and  next  of 
kin  of  the  said  Correll  Eodgers,  deceased;  admitting  that  it 
was  the  intention  of  their  said  uncle  to  secure  the  payment 
of  his  loan  from  Richard  Francis  upon  the  property  in  ques- 
tion ;  that  they  were  willing  that  said  Richard  should  be  re- 
paid, but  that  they  had  succeeded  as  heirs  to  the  estate  of 
their  said  uncle,  and  were  of  rio:ht  entitled  to  have  the  amount 
of  the  lien  determined,  and  then  to  redeem  the  property  from 
the  incumbrance,  or  to  receive  the  avails,  upon  its  sale,  after 
discharge  of  the  debt  and  satisfaction  of  their  aunt's  dower. 

To  the  same  eftect  these  defendants  tiled  their  cross-bill, 
alleging  their  sole  heirship  to  Correll,  deceased;  that  their 
father  was  William  Rodgers,  the  only  brother  of  said  Cor- 
rell ;  that  at  his  death  (Jorrell  was  the  owner  of  the  property 
mentioned,  seized  and  possessed  thereof  in  fee;  that,  subject 
to  admeasurement  of  widow's  dower,  they  were  entitled  to 
the  legal  estate  and  to  possession  of  the  same;  that  they  were 
not  fully  informed  as  to  the  equitable  rights  of  the  defendant 
Richard  Francis.  Wherefore  they  require  them  to  be  fully 
proven,  and  then  that  they  should  be  allowed  to  discharge 
such  debt  after  its  determination,  and  to  redeem  the  prop- 
erty.    They  prayed  an  accounting  and  redemption. 

To  this  cross-bill  answer  was  made  to  the  same  eftect  as 
the  amended  answers  before  set  forth,  and  thereupon  issues 
were  duly  joined. 

There  was  also  evidence  tending  to  prove  that  the  property 
in  controversy  was  purchased  with  the  funds  of  a  woman, 
Julia  Ann  Rodgers,  and  was  conveyed  to  her  husband,  Cor- 
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rell  Bodgere,  a  mulatto;  that  Correll  Rodgers  died  leaving 
no  children  surviving  him,  and  that  in  consequence  of  his 
illegltimiicy  his  widow  became  sole  heir  to  inherit  the  prop- 
erty purchased  with  her  own  money.  It  seems  that  Correll 
Rodgers  was  a  slave  and  the  son  of  his  master,  Augustus 
Rodgers,  by  a  colored  woman,  belonging  to  his  master,  named 
Keziah ;  that  he  was  born  in  Virginia. 

The  defendants,  who  have  tiled  a  cross-bill,  claim  to  be 
children  of  William  Rodgers,  a  reputed  brother  of  Correll, 
and  hence  the  heirs  of  Correll. 

It  appears  from  the  record  that  ih'.s  William  Rodgers  was 
a  mulatto,  and  the  son  of  a  white  man ;  whether  by  the  same 
woman  or  not  whence  Correll  sprang,  is  left  in  doubt.  There 
is  testimony  to  show  that  he  was  the  son  of  a  colored  woman 
named  Betsy.  There  is  no  proof  whatever  of  any  marriage 
between  Correll's  mother  and  his  father.  Indeed,  bv  the 
laws  of  Virginia  such  a  marriage  would  have  been  null  and 
void.     (Vb,.  Code,  529,  chap.  109;  5  Call,  148.) 

The  deposition  for  the  respective  parties  having  been  taken, 
and  the  widow  of  Correll  Rodgers,  deceased,  having  therein 
testified,  on  her  own  behalf,  in  support  of  her  claim  to  be 
the  sole  heir  of  her  husband,  that  during  their  married  life 
her  late  husband  had  told  her  that  his  mother  was  never 
married,  the  aforesaid  defendants,  plaintitts'  in  the  cross-bill, 
duly  excepted  to  such  testimony. 

But  the  court,  on  the  hearing  of  the  cause,  overruled  the 
several  exceptions  taken,  and  decreed  that  Correll  Rodgers 
was  illegitimate,  and  his  said  widow  accordingly  his  sole  heir 
at  law.     Whereupon  appeal. 

Francis  Miller ^  for  complainant. 

George  F.  Appleby^  for  Richard  Francis. 

If  a  witness  be  cross-examined,  with  a  knowledge  by  the 
party  cross-examining  of  an  objection  to  his  competency,  it  is 
a  waiver  of  the  objection.  {Flagg  v.  Manila  2  Sumner,  489; 
Glass  v.  SUnson^  Id.^  605.)     In  this  case  it  was  known  to  the 
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party  cross-examining,  as  appears  by  the  record,  that  Julia 
Ann  Kodgers  was  the  widow  of  Correll  Rodgers.  This  court 
had  decided  in  Utermehle  v.  Utc)ifnehU%  and  in  other  cases, 
that  a  wife  not  a  party  to  the  record,  although  directly  in- 
terested in  the  event  of  the  suit,  and  although  supposed  to 
be  sab  protestaie  viri^  is  a  competent  witness.  A  fortiori  is 
a  widow  who  is  a  party  to  the  record  a  competent  witness. 
The  act  of  Congress  expressly  makes  her  competent  (Rev. 
Stats.  Dist.  of  Col.,  sees.  876,  277.) 

The  alleged  error  in  the  ruling  of  the  court  below  is,  that 
a  widow  cannot  testify  as  to  what  her  husband  told  her  dur- 
ing their  married  life  concerning  his  pedigree. 

This  very  point  has  been  decided  by  the  United  States 
Supreme  Court,  and  such  testimony  was  by  that  court  declared 
to  be  legal  evidence.     {Elliot  v.  Piersol^  1  Peters,  328.) 

This  decision  was  made  by  the  act  of  Congress  cited  supra^ 
but  in  view  of  that  act  it  could  not  be  otherwise. 

The  case,  instead  of  showing  any  merits,  reveals  a  shame- 
less attempt  to  plunder  the  property  and  estate  of  a  poor 
colored  woman,  who,  in  order  to  purchase  it,  sold  her  own 
patrimony  in  Virginia — an  attempt  made  by  certain  strangers, 
claiming  now  to  be  heirs,  whom  in  his  life-time  her  husband 
never  regarded  or  recognized  as  relatives,  and  upon  whose 
reputed  father,  through  whom  the  alleged  relationship  is 
traced,  Nature  herself  affixed  the  stamp  of  bastardy* 

Mi\  Justice  Humphreys  delivered  the  opinion  of  the  court: 

We  affirm  the  decree  of  the  chancellor  in  this  cause. 

We  think  that  his  decree  fully  met  the  equities,  as  grow- 
ing out  of  all  the  rules  for  the  government  and  determina- 
tion of  rights  according  to  law. 

For  the  purpose  of  keeping  distinct  and  distinguishable 
the  complicated  matters  of  marital  rights  growing  out  of  the 
rebellion,  and  the  consequent  capacity  of  alleged  husband 
and  wife,  we  will  exclude  the  testimony  of  alleged  wife;  yet 
we  find  enough  testimony  to  sustain  the  claim  of  the  person 
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ill  possei^sion,  claiming  to  be  wife,  to  exclude  the  alleged  heir 
at  law,  apart  from  the  possession. 

On  the  authority  of  Nelsou  et  al.  v.  Woodruft'  et  aL,  1  Black 
S.  C,  156,  we  would  exclude  the  testimony  of  Julia  Ann 
Rodgers;  then  we  say  that  the  same  ideas  which  could  lead 
the  mind  to  the  conclusion  that  Correll  Eodgers  had  two 
brothers  who  could  inherit  from  him,  will,  according  to  the 
evidence,  establish  that  he  had  a  wife  who  succeeds  to  his 
estate. 

Now,  then,  exclude  Julia  Ann ;  yet  she  has  possession,  and 
that  possession  by  virtue  of  claiming  to  be  wife.  What  mat- 
ters whether  she  was  wife  of  one  incapable  of  holding  prop- 
erty ?  The  claimants  are  in  no  better  condition.  If  she  was 
the  female  associate  of  the  man,  in  the  intimate  relation  ordi- 
narily existing  between  man  and  wife,  then,  whether  slave 
or  free,  she  is,  at  least,  equal  to  those  who  occupy  a  correla- 
tive attitude  as  to  freedom  or  slavery. 

She  is  now  in  possession;  she  was  a  comrade  of  a  man 
whom  she  called  her  husband;  the  two  lived  together  as  man 
and  wife,  though  the  moral  or  legal  bonds  of  slavery  may 
have  been  around  them;  the  property  in  question  was  the 
property  of  the  man  she  served  as  actual  wife. 

She  is,  in  our  view,  entitled  to  it  as  the  widow. 

Tiie  decree  is  affirmed. 


DIMON  HUBBARD  v.  JAMES  B.  STETSON,  GEORCtE  OS- 
GOOD, CORNELIUS  COLE,  BENJAMIN  A.  BRISTOW,  R.. 
W.  TAYLER. 

Equity. — No.  4748. 

I.  A  deed  absolute  on  its  face  may  be  shown  by  parol  to  be  a  security 

for  a  loan  of  monev. 

II.  A  single  witness,  pwearing  to  an  acknowledgment  of  the  defendant 

that  an  absolute  deed  wa^5  a  secnrit}*,  will  not  be  allowed  to  overrule 
tlie  instrument,  where  the  answer  and  the  testimony  of  the  defend- 
ants deny  the  fact  of  a  loan. 
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STATEMENT   OF   THE   CASE. 

This  is  an  appeal  from  a  decree  of  the  Equity  Court,  passed 
October  19,  A.  D.  1876,  dismissing  complainant's  bill  with 
costs. 

The  bill  filed  December  27,  1875,  sets  forth  that  on  or 
about  the  8th  day  of  December,  A.  D.  1870,  the  plaintiif 
borrowed  of  the  defendants  Osgood  &  Stetson  the  sum  of 
$500,  and  to  secure  the  repayment  of  the  same  executed  an 
absolute  assignment  to  them  of  certain  claims  which  the 
plaintiti"  had  against  the  British  Government  for  goods  and 
merchandise  destroyed  by  the  so-called  Confederate  steamers 
Alabama  and  Florida,  which  said  claims  were  then  on  file  in 
the  State  Department  at  Washington,  D.  C;  that  it  was  dis- 
tinctly understood  and  agreed  by  and  between  the  parties  at 
the  time  that  the  said  assignment  was  intended  by  way  of 
security  only,  and  that  the  plaintiti'  was  to  have  "the  privilege 
at  any  subsequent  time  of  paying  back  the  sum  borrowed, 
with  interest  at  current  rates,  and  having  the  said  assignment 
cancelled;  that  afterwards  Osgood  &  Stetson,  through  their 
attorney,  Cornelius  Cole,  filed  their  claims  as  assignees  of 
plaintiff  in  the  Court  of  Commissioners  of  Alabama  Claims, 
and  obtained  an  award  for  the  sum  of  $9,853.11;  that  the 
plaintiff  has  oftered  and  is  ready  to  repay  the  said  loan  of 
$500  with  interest,  but  that  the  said  defendants  Osgood  & 
Stetson  have  refused,  and  still  refuse,  to  accept  the  same  and 
cancel  the  said  assignment  according  to  the  agreement,  and 
claim  the  entire  amount  of  said  award,  denying  that  the 
plaintifi;'  has  any  interest  therein  whatever. 

The  plaintiff  then  prays  that  an  account  may  be  taken,  and 
a  decree  passed  making  a  just  and  equitable  disposition  of 
said  award,  and  that  Osgood,  Stetson,  and  Cole  may  be 
enjoined  from  drawing,  and  Bristow,  Secretary  of  the  Treas- 
ury of  the  United  States,  and  R.  W.Tayler,  First  Comptroller, 
from  paying  the  amount  of  said  award  during  the  pending  of 
the  suit. 

The  answer  denies  that  the  assignment  was  intended  only 


to  1879.]       SuPRBMB  Court,  D.  C.  115 


Hubbard  v.  SttUon, 


as  a  security  for  the  repayment  of  the  1^500,  but  avers  that 
the  plaintiff  sold  to  the  defendants  Osgood  &  Stetson  his 
said  claims  absolutely  for  $500,  in  gold  coin,  and  gave  them 
therefor  an  absolute  assignment,  a  copy  of  which  is  filed  as 
a  part  of  the  answer ;  it  denies  the  right  of  plaintiff  to  any 
part  of  the  award,  which  it  avers  was  $0,649.27,  instead  of 
the  amount  alleged  in  the  bill;  it  further  states  that  the 
plaintiff,  Hubbard,  presented  his  claim  to  the  said  Court  of 
Commissioners  of  Alabama  Claims  at  the  same  time  that  the 
assignees,  Osgood  &  Stetson,  presented  theirs,  and  that  the 
said  court  duly  adjudicated  the  said  conflicting  claims  be- 
tween the  assignor  and  assignees,  and  finally  rendered  judg- 
ment in  favor  of  the  assignees,  Osgood  &  Stetson. 

The  complainant  was  examined  as  a  witness  on  his  own 
behalf,  and  his  evidence  confirms  the  allegations  of  his  bill 
that  the  assignment  of  his  claims,  although  absolute  in  form, 
was  intended  as  a  security  for  a  loan  of  $500. 

Charles  H.  West  testified  that  he  knew  Dimon  Hubbard ; 
was  in  his  room  in  December,  1870,  when  Stetson  was  pres- 
ent; that  Stetson  asked  Hubbard  to  go  around  to  Mr.  Mas- 
tick's  oiBce  to  make  some  new  assignments  about  some 
Alabama  claims,  as  he  had  no  security  for  $500  he  had 
loaned  Hubbard ;  that  Hubbard  said  he  had  already  made 
one  or  two  or  three  assignments,  and  did  not  see  the  neces- 
sity of  making  any  more.  Stetson  said  he  had  not  sutHcieut 
security,  and  in  case  anything  happened  to  Hubbard  he  would 
not  be  able  to  get  that  money  from  Hubbard,  if  he  had  to 
wait  till  that  time ;  that  the  assignment  made  was  no  security 
at  all ;  that  they  were  in  no  condition  to  take  any  risk;  that 
just  before  Stetson  went  out  he  said:  "If  you  will  go  around 
to  Mastick's  office  and  fix  this  assignment  I  will  give  you  a 
suit  of  clothes." 

The  defendants  Osgood  &  Stetson  both  testify  that  the 
assignment  was  absolute  both  in  form  and  fact;  that  they 
purchased  the  claims  for  $500  in  coin,  and  took  the  risk  of 
their  payment;  that  they  were  Alabama  claims,  and  that  the 
traosaotion  took  place  about  a  year  previous  to  any  treaty 
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between  the  two  governments.  They  explain  the  reason  of 
applying  to  complainant  for  a  special  power  of  attorney  to  be 
that  they  had  been  informed  that  he  was  endeavoring  to  sell 
the  claims  over  again.  The  case  is  here  on  an  appeal  from 
an  order  dismissing  the  bill. 

/.  M,  Yznaga  and  JBainbridge  H.  Webby  for  complainant. 

Enoch  Totten,  for  defendants  Osgood  &  Stetson. 

Mr.  Justice  Mac  Arthur  delivered  the  opinion  of  the  court: 
The  rule  that  a  deed  absolute  on  its  face  may  be  shown 
by  parol  evidence  to  be  a  security  for  a  loan  of  money,  is  now 
well-settled  law.  The  assignment  in  the  present  case  is  a 
sale  of  securities,  and,  at  the  date  of  the  instrument,  these 
securities  were  simply  claims  of  doubtful  value.  There  was  no 
certainty  that  the  injuries  sustained  from  the  Alabama  would 
ever  be  recognized  or  paid  by  the  government.  It  is  a  cir- 
cumstance which  we  cannot  overlook  that  they  had  no  value, 
except  a  speculative  one,  until  a  year  afterwards,  when  the 
treaty  of  Washington  was  entered  into  by  the  United  States 
and  the  Government  of  Great  Britain.  Under  these  circum- 
stances no  inference  in  favor  of  this  being  a  loan  is  to  be 
drawn  from  the  fact  that  the  amount  paid  was  greatly  less 
than  the  face  of  the  claims.  The  disproportion,  we  think, 
therefore,  should  not  have  much  weight  either  way.  The 
parties  purchasing  assumed  the  risk  of  losing  the  whole,  and 
it  appears  that  the  complainant  had  made  previous  unsuc- 
cessful attempts  to  dispose  of  them  to  other  parties,  thus 
showing  the  doubtful  character  of  their  value  among  persons 
engaged  in  that  business. 

The  form  of  the  deed  is  an  absolute  transfer  of  these  claims. 
There  is  no  provision  made  for  repaying  the  money,  and  it  is 
admitted  that  in  order  to  show  that  the  transaction  was  a  loan, 
the  express  terms  of  the  instrument  must  be  overruled  by  the 
parol  statements  of  witnesses.  This  kind  of  proof  is  admis- 
sible, but  it  ought  clearly  to  show  that  the  contract  did  not 
express  the  intention  of  the  parties.  ITae  testimony,  we  think. 
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IB  inadequate  to  establish  the  fact  of  a  loan.  The  defendants 
Osgood  &  Stetson  flatly  contradict  the  complainant,  and 
swear  positively  to  the  sale.  The  answer,  which  is  responsive 
to  the  bill,  denies  that  it  was  a  loan.  A  sinofle  witness  will 
not  be  sufficient  to  overcome  the  answer  of  the  defendant, 
especially  when  it  is  supplemented  by  their  examination  as 
witnesses.  The  testimony  of  West,  who  was  examined  by  the 
plaintiff,  is  equivocal.  Stetson  testifies  that  on  the  occasion 
referred  to  by  West  he  asked  for  a  special  power  of  attorney, 
becauste  he  had  been  informed  that  the  complainant  was  en- 
deavoring to  sell  the  claims  over  again.  We  can,  therefore, 
attach  no  special  importance  to  this  circumstance.  West  also 
swears  that  Stetson  spoke  of  the  assignment  as  a  security. 
It  is  to  be  noted  that  the  witness  is  speaking  of  a  conversation 
in  the  office  of  the  complainant,  and  is,  therefore,  carefully 
to  be  considered  and  cautiously  to  be  admitted.  This  is  the 
only  circumstance  in  the  case,  aside  from  what  the  complain- 
ant has  said,  that  is  entitled  to  any  weight;  but  the  court  can- 
not attach  such  an  importance  to  an  acknowledgment,  coming 
from  a  single  witness,  and  which  may  have  been  qualified  or 
misunderstood,  so  as  to  overthrow  a  written  instrument  and 
impeach  the  pleadings  in  the  case.  This  would  be  giving  an 
eiiect  to  parol  proof  which  would  endanger  the  integrity  of 
any  contract  executed  for  a  money  consideration. 
The  decree  below  most  be  confirmed. 
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CAROLIx\E  AND  HENRY  KAISER  v.  GEORGE  W.  STICK- 
NEY,  SURVIVING  TRUSTEE,  AND  JOHN  A.  J.  CRES- 
WELL,  ROBERT  PURVIS,  AND  R.  H.  T.  LEIPOLD,  COM- 
MISSIONERS OF  THE  FREEDMAN'S  SAVINGS  AND 
TRUST  COMPANY. 

Equity. — No.  4552. 

I.  A  ileed  of  trust  executed  by  husband  and  wife  upon  her  real  estate  as 

security  for  money  advanced  to  the  wife  alone,  is  effectual  to  pass 
her  title  in  the  property  for  the  purpose  of  securing  the  loan  in  a 
court  of  equity. 

II.  A  husband  conveyed  lands  to  a  tliird  party,  who  conveyed  the  same 
to  the  wife  by  arrangement,  with  the  usual  covenant  of  warranty. 
A  creditor  who  advanced  money  to  the  wife  for  the  improvement 
of  the  property  and  to  paj'  off  prior  liens  tliereon,  toolv  a  deed  of 
trust  upon  tlie.  property  from  botli  husband  and  wife.  It  was  lield 
that  slie  could  enter  into  the  contract;  that  the  dted  was  binding 
upon  lier,  and  that  the  court  would  make  a  decree  of  sale  of  the 
property  to  pay  tlie  indebtedness. 

STATEMENT   OP  THE   CASE. 

The  original  bill  in  this  cause  was  filed  by  Henry  Kaiser 
and  Caroline,  his  wife,  for  the  purpose  of  preventing  a  threat- 
ened sale  of  property  under  the  powers  of  a  deed  of  trust. 

On  the  17th  day  of  April,  1871,  Henry  Kaiser  and  Caro- 
line Kaiser,  being  indebted  to  the  Freedraan's  Savings  and 
Trust  Company  in  the  sum  of  $12,000  for  money  borrowed 
from  the  trust  company,  made  a  joint  promissory  note  for 
that  sum,  payable  one  year  after  date,  with  interest  at  the 
rate  of  ten  per  centum  per  annum.  To  secure  the  payment 
of  this  note,  they  execute'd,  acknowledged,  and  delivered  to 
Eaton  and  Stickney  an  ordinary  trust  deed,  by  which  they 
conveyed  to  the  trustees  the  property  involved  in  the  suit, 
with  power  to  sell  the  same  at  public  auction  on  default  in 
the  payment  of  the  note.  This  note  and  the  deed  of  trust 
were  executed  by  both  of  the  complainants.  The  money 
boiTowed  on  this  security  was  paid  out  by  the  proper  officer 
^  of  the  trust  company  to  remove  various  liens  upon  the  prop- 
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erty  conveyed  by  the  trust  deed,  and  to  pay  for  the  erection 
of  a  building  thereon.  This  disposition  of  the  fund  was  made 
in  pursuance  of  a  written  contract. 

After  this  money  had  been  exhausted,  another  loan  was 
negotiated  for  by  the  complainants  from  the  trust  company. 
On  the  25th  day  of  October,  1871,  they  borrowed  the  addi- 
tional sum  of  f 4,000,  and  jointly  signed  another  promissory 
note  for  that  amount,  payable  one  year  after  date,  with  in- 
terest at  ten  per  centum  per  annum,  and  to  secure  its  pay- 
ment jointly  executed  and  acknowledged  a  second  deed  of 
trust,  by  which  they  conveyed  the  same  property  to  the  same 
trustees.  This  deed  also  contains  the  usual  powers  of  sale  in 
case  of  default.  These  trust  deeds  were  promptly  recorded. 
There  is  now  due  on  this  debt  over  |18,500  for  principal  and 
interest,  and  the  taxes  and  arrears,  which  must  be  paid, 
amount  to  over  $2,200,  so  that  there  is  now  due  not  less  than 
$20,000,  for  which  the  property  is  bound. 

The  original  bill  was  exhibited,  signed,  and  sworn  to  by 
Henry  Kaiser  and  his  wife.  The  grievance  complained  of 
is,  that  this  fii*st  deed  of  trust  was  not  the  result  of  the  joint 
act  of  husband  and  wife ;  that  Henry  Kaiser  signed  the  deed 
"  by  request  as  a  witness,"  and  that  he  was  not  in  any  man- 
ner "  consulted"  about  it;  and  they  aver  that,  as  the  husband 
of  Caroline,  Henry  was  her  legal  agent  and  entitled  to  the 
management  of  her  sole  and  separate  estate,  and  to  the  rents 
and  profits  thereof,  and  that  the  rents  and  profits  thereof 
have  been  diverted  to  pay  the  interest  on  this  $12,000  loan ; 
and  the  bill  further  avers  that  Caroline,  the  wife,  had  no  legal 
power  to  make  the  contracts  held  by  the  trust  company.  The 
deed  is  appended  to  and  made  a  part  of  the  bill,  and  it  shows 
on  its  face  that  it  was  signed  and  acknowledged  by  both 
Henry  Kaiser  and  his  wife,  Caroline.  The  second  deed  was 
also  signed  and  acknowledged  by  both  of  them. 

Simultaneously  with  the  filing  of  the  answer  of  the  com- 
missioners of  the  trust  company,  they  tiled  a  cross-bill  asking 
that  the  property  might  be  sold  by  a  trustee  appointed  by 
the  court,  because  of  the  harshness  of  the  terms  of  sale  pre- 
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scribed  bv  the  trust  deed.  To  this  cross-bill  Caroline,  the 
wife,  interposes  an  answer,  in  which  she  alleges  that  her 
husband  is  non  compos  mentis.  The  debt  is  not  denied,  and 
the  mental  incapacity  of  the  husband  is  not  sustained  by  the 
proofs, 

John  A,  GroWf  for  complainants. 

Enoch  Toiteriy  contra. 

Mr.  Justice  Humphreys  delivered  the  opinion  of  the  court: 
In  September,  1867,  Henry  Kaiser,  husband  of  Caroline, 
executed  a  deed  to  the  l<5ts  in  question  to  Frederick  Johnson, 
who  immediately  conveyed  the  same,  by  deed,  to  the  wife, 
Caroline,  absolutely.  This  was  a  good  conveyance,  as  no 
creditors  of  the  husband  contest.  It  is  not  pretended  that  he 
was  indebted  at  the  time.  This  conveyance  was  good,  in- 
dependent of  the  statute  in  force  in  this  District  in  relation 
to  the  sole  estate  of  married  women.  Nor  is  this  conveyance 
regulated  by  the  provision  that  the  title  of  the  wife  is  as  ab- 
solute as  though  she  were  a  feme-sole.  In  regard  to  this  con- 
veyance, she  is  not  to  be  regarded  as  vl  feme-sole.  Other  rules 
regulate  her  powers  and  liabilities  over  this  property. 

.  Having  an  estate  in  the  property,  without  the  intervention 
of  a  trustee,  with  limitations  in  the  terms  of  settlement,  she 
is  to  be  governed  in  her  disposition  thereof  by  the  rules  of 
equity.  Being  the  owner  of  this  property,  she  borrowed,  in 
1871,  of  the  Freedman's  Savings  and  Trust  Company,  the 
amount  in  controversy,  and  executed  a  deed  of  trust  to  secure 
the  amount  upon  said  lots.  In  this  deed  her  husband  joined. 
The  matter  may  have  terminated  disastrously  to  the  wife, 
but  she  got  the  money ;  and  it  is  stated  by  the  record  fur- 
nished by  her  counsel — and  such  is  the  fact — that  the  hus- 
band was  induced  to  convey  the  property  to  the  wife. 

She  took  charge  of  it,  and  now  she  complains  that,  as  she 
was  a  married  woman,  she  could  not  bind  her  estate.  An 
unmarried  woman  of  the  proper  age  may  make  such  disposi- 
tion of  herself  and  property,  in  the  absence  of  fraud  and  im 
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position,  as  she  pleases.  A  married  woman  may  contract  in 
regard  to  her  separate  or  absolute  property  in  an  equitable 
raode  or  manner.  In  a  case  of  imposition  or  circumvention 
or  fraud  the  courts  would  be  very  jealous  in  guarding  a  mar- 
ried woman,  particularly  against  the  intrigues  of  a  husband, 
trustee,  or  other  person  holding  a  fiduciary  relation.  But 
when  she  assumes  to  go  out  on  the  broad  field  of  trade  and 
speculation,  she  must  abide  by  her  contracts.  In  this  case  the 
record  shows  us  that  she  induced  the  husband  to  surrender  his 
property  to  her  management  and  control,  and  that  she  boi^ 
rowed,  on  the  credit  and  fiiith  of  her  sole  management  of  said 
property,  a  large  amount  of  money.  The  law  is  too  long  and 
well  settled,  that  any  person  coming  into  equity  must  do  equi- 
ty, for  us  to  undertake  to  shake  or  unsettle  that  rule.  Better 
let  the  old  rule  of  the  restrictions  and  liabilities  of  trustees  to 
their  wards  and  cestuis  que  irtist  remain  as  it  is.  But  this  case 
is  not  one,  under  the  statute,  of  the  exercise  of  power  by  a 
married  woman  as  though  she  were  a  feme-sole,  nor  of  the 
power  of  a  married  woman  under  a  settlement,  ante-nuptial 
or  post-nuptial;  but  it  is  a  question  of  a  person,  with  power 
to  make  contracts,  asking  a  court  of  equity  to  relieve  from 
the  obligations  of  a  prima-facie  legal  ol) ligation,  without  even 
ofl[ering  to  perform  any  equitable  action.  The  money  has 
been  obtained  from  the  savings  and  trust  company;  it  has 
gone  to  build  up  the  estate  of  complainant.  Even  the  hus- 
band joined  in  the  conveyance  by  deed  of  trust,  and  there  is 
no  ofter  to  pay  back  what  has  been  borrowed.  It  is  sought 
to  declare  the  whole  matter  of  the  obligation  to  pay  back  the 
money,  or  to  hold  the  security  therefor,  void  and  of  no  efiect. 
We  cannot  see  the  case  in  that  light,  and  before  this  can  be 
done  the  parties  interested  must  procure  the  mandate  of  a 
court  whose  power  we  are  bound  to  respect.  The  decree  is 
aflBirmed. 


y 
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THP]  BALTIMORE   AND   OHIO   RAILROAD   COMPANY  v. 

THE  DISTRICT  O*'  COLUMBIA. 

Equity. — No.  4405. 

The  act  of  the  Le^ii^Iature  of  Maryland  iiicorpoi'atin^  the  Baltimore  and 
Oliio  Railroad  Company  provided  tliat  the  sliares  of  tlie  company 
were  to  be  d<*enied  and  fonsidered  ptTsonal  estat<»,  and  to  be  exempt 
from  the  imposition  of  any  tax  or  bnrden  bj'  tlie  States  ju^sentinuj  to 
the  law.  This  law  was  amended  Pebruar}-  23,  1831,  so  as  to  enable 
the  company  to  construct  a  branch  road  to  the  Hue  of  the  District 
of  Colnnibia,  and  the  amendment  contained  a  proviso  that  it  siiould 
not  be  constrned  to  preclnde  tlie  Le«;islatnre  from  the  imposition  of 
such  taxes  as  might  be  reasonable  and  just,  in  accordance  with  the 
bnrden  imi)osed  on  other  ival  and  personal  property. 

By  an  act  of  Congress,  Marcli  2,  1831,  the  company  was  authorized  to 
extend  tins  brancii  road  to  the  city  of  Washington,  subject  to  the 
same  rigiits  and  immunities  as  tliose  in  the  charter. 

I.  'J'liat  the  act  of  Congress  had  reference  to  the  original  charter  of  the 

company  as  amended,  and  that  its  property  lying  and  l)el ng  in  the 
District  of  Columbia  is  subject  to  taxation  the  same  as  the  property 
of  individuals. 

II.  That  an  act  of  Legislature  under  whicli  a  milroad  company  claims 

that  its  propei'ty  is  exempt  from  taxation  is  to-be  strictly  construed, 
and  if  there  is  any  doubt  about  its  meaning  the  claim  will  not  l>e  sus- 
tained. 
Iir.  That  tiie  liability  for  unpaid  taxes  reaches  back  for  a  period  of  twenty 
3*e:irs  from  I  lie  institution  of  the  suit. 

STATEMENT   OF  THE  CA8B. 

The  bill  of  complaint  was  filed  to  enjoin  the  District  of 
Columbia  from  selling  property  of  the  defendant  for  default 
in  the  payment  of  taxes  on  real  estate  due  to  the  old  corpora- 
tion of  Washington  and  to  the  District  of  Columbia. 

Complainant  claims  imnmnity  from  taxation  by  virtue  of 
section  18  of  its  charter;  granted  by  the  Legislature  of  Mary- 
land February  28,  1827,  whereby  it  is  provided  that  "  the 
shares  of  the  capital  stock  of  the  said  company  shall  be  deemed 
and  considered  personal  estate,  and  shall  be  exempt  from  the 
imposition  of  any  tax  or  burden  bj'  the  States  assenting  to 
this  law." 
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The  complainant  also  niaintains  that  certain  of  the  taxes 
due  to  the  corporation  of  Washington, "  even  if  validly  levied, 
have  been  forfeited  bj'  waiver,  acquiescence,  laches,  or  lapse 
of  time,"  which  is  sought  to  be  presumed  from  the  fact,  that 
though  the  complainant,  between  18(56  and  1843,  paid  taxes 
to  the  corporation,  it  then  ceased  to  pay  them,  denying  their 
liability  therefor;  and  in  1850  entered  into  an  agreement 
with  the  corporation  looking  to  the  removal  of  the  passenger 
depot,  whereby  complainant  agreed  to  pay  all  taxes  then  in 
arrears  other  than  on  the  road-bed,  cars  and  engines,  without, 
however,  waiving  the  right  of  contesting  liability  to  future 
taxation,  and  taxes  were  then  paid  by  complainant  down  to 
1854,  after  which  complainant  refused  to  pay  taxes,  and  in 
1858  obtained  an  interlocutory  injunction  against  any  sale; 
after  which  time  no  further  attempt  was  made  by  the  corpora- 
tion or  the  late  District  government  to  colled  tlie  taxes  by  sale  of 
the  property/. 

With  reference  to  the  taxes  claimed  to  be  due  to  the  Dis- 
trict of  (Columbia,  and  levied  under  the  acts  of  the  Legislative 
Assembly,  the  bill  maintains  that  that  body  had  no  power  to 
make  delinquent  taxes  a  lien  upon  property,  nor  to  authorize 
or  empower  the  collection  or  payment  thereof  by  sale  of 
property. 

It  was  admitted  that  the  answer  of  the  defendant  correctly 
eets  forth  the  taxes  charged  against  the  real  estate  of  the  Bal- 
timore and  Ohio  Railroad  Company  by  the  corporation  of 
Washington  and  the  District  of  Columbia ;  and  that,  apart 
from  the  question  of  the  authority  to  levy  such  taxes,  said 
answer  is  correct  in  respect  to  amounts  and  the  number  of 
jears  for  which  the  taxes  were  levied,  or  attempted  to  be 
levied,  and  all  other  facts  shown  bj'  said  answer,  including 
the  nature  and  purposes  of  the  several  assessments  and  taxes; 
that  the  rate  of  taxation  levied  upon  the  property  of  the 
complainant  is  that  imposed  on  other  real  property  in  the  city 
of  Washington,  or  District  of  Columbia,  by  the  respective 
ordinances  and  acts  of  assembly  and  of  Congress,  under 
which  the  taxes  are  claimed  to  be  due  upon  the  property 
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of  the  complainant.  It  is  also  admitted  that  from  1836 
to  1843  complainant  paid  taxes  to  the  corporation  of  Wash- 
ington on  the  property  of  the  former,  but  then  ceased  to 
pay  tbem,  denying  their  liability  therefor;  that  in  1850  the 
complainant  entered  into  articles  of  agreement  with  the 
corporation  of  Washington,  looking  to  the  removal  of  their 
passenger  depot  from  Pennsylvania  avenue  to  its  preeent  site, 
the  grading  of  the  streets.  &c.,  in  which,  among  other  things, 
complainant  agreed  to  p«iy  to  said  corporation  of  Washington 
ail  taxes  then  in  arrears  other  than  on  the  road-bed,  cars,  and 
engines  held  by  the  complainant  in  the  city  of  Washington, 
without,  however,  waiving  the  complainant's  right  to  contest 
its  liability  to  future  taxation ;  and  that  taxes  were  paid  by 
the  complainant  down  to  the  year  1854;  that  the  complain- 
ant then  refused  to  pay  taxes,  and  in  1858,  upon  the  threat 
of  the  collector  of  taxes  of  the  corporation  of  Washington 
to  sell  their  property  for  taxes,  obtained  an  interlocutory 
injunction  against  such  sale,  since  which  time,  and  until  the 
proceedings  set  forth  in  the  bill  and  answer  in  the  present 
suit,  no  further  attempt  was  made  by  the  corporation  of  Wash- 
ington or  the  late  District  government  to  collect  such  taxes 
by  sale  of  the  property. 

Exhibits  accompanied  the  pleadings  containing  true  copies 
of  the  original  charter  of  the  complainant  and  of  the  amend- 
ment thereto  authorizing  it  to  construct  a  branch  road  towards 
the  District  of  Columbia.  But  as  the  opinion  contains  such 
portions  of  them  as  are  material,  it  is  unnecessary  to  state 
them  further  here.  The  case  was  certified  to  be  heard  at  the 
general  term  in  the  first  instance. 

James  A,  Buchanan  and  Walter  S.  Cox,  for  complainants. 

The  act  of  the  Assembly  of  Maryland  of  February  28, 
1827,  which  incorporates  the  complainant,  declares  (section 
18) :  "And  the  shares  of  the  capital  stock  of  the  said  company 
shall  be  deemed  and  considered  personal  estate,  and  shall  be 
exempt  from  the  imposition  of  any  tax  or  burden  by  the  States  as- 
senting  to  this  law,^^ 
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The  act  of  Congress  of  March  2, 1831,  (4  Stats,  at  Large,  p. 
477,)  which  authorizes  the  extension  of  the  railroad  into  the 
District,  referring  to  the  act  of  Maryhmd,  declares  that  "  the 
said  Baltimore  and  Ohio  Railroad  Company  are  hereby  au- 
thorized to  exercise  tlie  same  powere,  rights,  and  privileges, 
and  shall  be  subject  to  the  same  restrictions  in  the  extension 
and  construction  of  the  said  lateral  railroad  into  and  within 
the  District  as  they  may  exercise  or  are  subject  to,  under  and 
by  virtue  of  their  said  charter  or  act  of  incorporation,  in  the 
extension  and  construction  of  any  railroad  within  the  State  of 
Maryland,  arid  shall  be  entitled  to  the  same  rights^  coinpchsationy 
benefits y  and  immunities  in  the  use  of  said  road,  and  in  regard 
thereto,  as  are  irrovided  in  said  charter,^'* 

Whatever  immunity  was  conferred  by  the  original  act  of 
Maryland  was  extended  by  this  act  to  the  District  of  Columbia. 

It  is  maintained  that  there  is  such  identitv  between  the 
property  of  the  company  and  the  shares  of  stock  that  the 
exemption  of  the  latter  is  the  exemption  of  the  former.  To 
tax  one  would  be  to  tax  the  other.  A  tax  on  both  would  be 
duplicate  taxation. 

It  is  not  maintained  that  duplicate  taxation  is  void  where 
not  prohibited  by  constitutional  provisions. 

It  is  not  maintained  that  one  of  these  subjects  may  not  be 
exempted  and  the  other  taxed,  where  it  is  clearly  a  mere  se- 
lection of  the  form  in  w^hich  taxes  shall  be  imposed  and  col- 
lected. But  the  propositions  are,  that  a  general,  unqualified 
exemption  of  the  shares  of  the  capital  stock  is  necessarily  an 
exemption  of  the  property;  that  any  burden  on  the  latter 
would  defeat  such  exemption  and  conflict  with  the  grant. 

Such  is  the  uniform  view  maintained  by  the  authorities. 
(See  Appeal  Tax  Cases,  12  G.  &  J.,  117;  Baltimore  v.  Balti-- 
more  and  Ohio  Railroad  Company,  6  Gill,  288 ;  Gordon  v.  Balii- 
mare,  5  Gill,  231;  Gordon  v.  Tax  Court,  3  How.,  133;  Bank 
Tax  Case,  2  Wall.,  200 ;  Rome  Railroad  Comjxwg  v.  Rom£, 
14  Ga.,  275;  Augusta  v.  Georgia  Railroad  and  B,  Company, 
26  Id.,  661 ;  Hannibal  and  St.  Joseph  Railroad  Co.  v.  Shackland, 
30  Mo.,  652;  Savings  Bank  v.  Neio  London,  20  Conn.,  Ill; 
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New  Haven  v.  Ciii/  Bank  of  N.  fl".,  81  Conn.,  106;  Smith  v. 
Town  of  Exeter y  31  N.  H.,  556;  Bangor  and  Piscataquis  Rail- 
road  Compani/  v.  Harris^  21  Maine,  533 ;  State  v.  Brannin,  28 
N.  J.,  484;  State  v.  Tunis,  Id.,  54G;  Boston  Glass  Company  v. 
Boston y  4  Met.,  181 ;  Nuestadt  v.  Illinois  Central  Railroad 
Company,  80  III.,  484.) 

It  is  farther  submitted  that  the  present  claim  of  taxes  is 
stale,  and  would  not  be  enforced  by  the  courts,  and  ought  not 
to  be  allowed  to  be  enforced  by  the  summary  proceeding  of 
sale. 

It  will  be  seen  that  twenty-two  years  ago  the  complainants 
ceased  to  pay  taxes,  under  a  claim  of  exemption,  and  that 
this  has  been  acquiesced  in  by  the  late  corporation  of  Wash- 
ington and  the  District  authorities  ever  since,  except  that  in 
1858  a  mere  threat  of  sale  was  made  by  the  collector  of  taxes, 
when  an  injunction  was  issued  against  him,  and  the  matter  has 
rested  there  ever  since.  If  the  corporate  authorities  were  al- 
lowed after  such  acquiescence  to  proceed  to  collect  twenty  yeara' 
arrearages  of  taxes  claimed,  a  private  citizen  might  be  ruined 
by  the  accumulation  of  taxes  which  he  supposed  to  be  aban- 
doned. A  third  or  more  of  his  property  would  be  swept 
away  at  once.  As  no  court  would  lend  its  aid  to  anything 
so  unjust,  so  we  submit  that  the  court  ought  to  intertere  to 
prevent  it. 

Edwin  L.  Stanton^  for  the  District  of  Columbia. 

The  Maryland  act  of  February  28,  1827,  does  not  exempt 
the  property  of  complainant  from  the  imposition  of  taxes  by 
other  governments  than  that  of  the  State  of  Maryland. 

1.  The  language  by  which  a  government  surrenders  its 
right  of  taxation  must  be  so  clear  and  so  strong  as  to  leave 
no  room  for  doubt.  Exemptions  must  be  stricti}'  construed. 
A  reasonable  doubt  must  be  solved  in  favor  of  the  power  to 
tax.  (Cooley  on  Taxation,  146;  Bailey  v.  Maguire^  22  Wall, 
215 ;  21  Wall.,  499.) 

The  taxes  due  to  the  corporation  of  Washington  have  not 
been  forfeited  by  laches  or  the  failure  to  collect  the  same. 
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1.  The  contention  of  complainant  on  this  point  applies  only 
to  taxes  doe  to  the  late  corporation  and  long  delinquent.  It 
clearly  does  not  apply  to  those  levied  by  acts  of  Congress  of 
June  20,  1874,  and  March  3, 1875 ;  nor  to  those  levied  by  acts 
of  the  District  Assembly ;  nor  to  those  levied  by  the  corpo- 
ration of  Washington  within  a  period  in  which,  as  between 
individuals,  the  statute  of  limitations  would  not  bar  enforce- 
ment of  a  lien  on  land.  This  leaves  for  consideration  onlv 
the  corporation  taxes  for  1854  and  1855.  And  the  collection 
of  taxes  for  these  two  years  has,  since  1858,  been  hindered 
and  delayed  by  the  complainant  itself.  So  that,  in  point  of 
fact,  there  has  never  been  any  such  laches  or  negligence  on 
the  part  of  former  municipal  authorities  as  to  forfeit  the  right 
to  enforce  collection  of  any  part  of  the  taxes  involved  in  this 
suit. 

2.  Suppose,  however,  there  had  been  laches  or  negligence 
of  fonner  municipal  officers  in  respect  of  enforcing  collection 
of  part  of  these  taxes  by  sale  of  property,  and  to  such  extent 
as  that  a  court  of  equity  would  not  lend  its  aid  in  making  the 
collection  now.  It  does  not  follow  that,  therefore,  and  as 
contended  in  the  brief  for  complainant,  "  the  court  ought  to 
interfere  to  prevent  it.^^  Frequently  a  court  of  equity  will  not 
interfere  at  the  suit  of  either  party  to  a  controversy.  Lapse 
of  time  may  be  an  important  consideration  where,  being  un- 
explained, it  involves  such  laches  or  negligence  by  the  injured 
party  as  to  no  longer  entitle  him  to  the  countenance  of  a 
court  of  equity.  {Rhode  v.  MassachiisetiSy  15  Peters,  272.) 
That  principle  applies  where  the  injured  party  is  the  suitor; 
not  where  the  wrong-doer  invokes  the  co-operation  of  the 
chancellor  in  renewing  and  perpetuating  the  wrong  in  a  more 
daring  and  flagrant  form. 

The  taxes  levied  by  the  late  Legislative  Assembly  of  the 
District  may  be  lawfully  collected  by  sale  of  the  property  of 
the  company. 

The  Legislative  Assembly  had  power  to  make  taxes  a  lien 
on  land;  and  the  act  of  February  21,  1871,  evidently  de- 
signed that  this  power  should  be  exercised.     Repeatedly  in 
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the  organic  act  the  power  of  the  Assembly  to  levy  tax  on 
propert}'  is  recognized.  Section  40  of  that  act  left  in  force  all 
laws  and  ordinances  of  the  cities  of  Washington  and  George- 
town, not  inconsistent  with  said  act  of  Congress,  until  modi- 
fied or  repealed  by  Congress  or  the  Legislative  Assembly  of 
said  District.  This  left  in  force — but  subject  to  future  modi- 
fication by  either  Congress  or  the  Assembly' — section  7,  act  of 
May  17, 1848,  (9  Stats,  at  Large,  427,)  whereby  it  is  provided 
that  real  property  may  be  sold  at  public  sale  to  satisfy  taxes. 
Section  18  of  the  act  of  February  21, 1871^  (16  Stats,  at  Large, 
423,)  extends  the  legislative  power  of  the  Assembly  to  all 
"  rightful  subjects  of  legislation  within  the  District  consistent 
with  the  Constitution  of  the  United  States  and  the  provisions 
of"  said  act;  subject,  nevertheless,  to  all  the  restrictions  and 
limitations  imposed  on  States  by  the  tenth  section  of  the  first 
article  of  the  Constitution.  It  certainly  was  a  rightful  sub- 
ject of  legislation  to  provide  for  the  collection  of  taxes. 

Besides,  the  act  of  Congress  of  June  20, 1874,  ratified  the 
legislation  of  the  Assembly  creating  a  lien  for  delinquent 
taxes,  and  directed  its  enforcement,  just  as  the  authorities 
were  proceeding  to  do  when  enjoined  in  this  suit. 

Even  if  the  real  estate  of  the  company  were  exempt  from 
general  taxes  by  either  Maryland  or  the  United  States,  still 
it  is  not  exempt  from  assessments  for  improvements  or  bet- 
terments, of  which  there  are  many  shown  upon  the  schedule 
accompanying  defendant's  answer.  (Cooley  on  Taxation,  147, 
and  cases  stated.) 

Mr.  Justice  Wylie  delivered  the  opinion  of  the  court : 
The  object  of  the  bill  in  this  case,  is  to  enjoin  the  District 
of  Columbia  from  levying  any  tax  upon  the  property  of  the 
railroad  company  within  the  District.  The  railroad  company 
was  incorporated  by  the  State  of  Maryland  on  the  28th  Feb- 
ruary, 1827,  for  the  purpose  of  constructing  and  operating  a 
railway  from  the  city  of  Baltimore  to  the  Ohio  Eiver.  By 
the  eighteenth  section  of  the  charter  the  shares  in  the  com- 
pany were  to  be  deemed  and  considered  personal  estate,  and 
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declared  to  be  exempt  from  the  imposition  of  any  tax  or  bur- 
den b(/  (he  States  assenting  to  this  laio.  By  an  act  of  Con<^refi8 
approved  March  2,  1831,  the  Baltimore  and  Ohio  Kaihoad 
Company  was  authorized  to  extend  its  road  to  the  city  of 
Washington,  and  "  to  exercise  the  same  powers,  rights,  and 
privileges,  and  shall  be  subject  to  the  sanie  restrictions,  in  the 
extension  and  construction  of  the  said  lateral  railroad  into 
and  within  the  District,,  as  they  [it]  may  exercise  or  are  [is] 
subject  to  under  and  by  virtue  of  their  [its]  said  charter  or 
act  of  incorporation,  in  the  extension  and  construction  of  any 
railroad  within  the  State  of  Maryland,  and  shall  be  entitled 
to  the  same  rights,  compensation,  benefits,  and  immunities, 
in  the  use  of  said  road,  and  in  regard  thereto,  as  are  provided 
in  said  charter.'' 

On  behalf  of  the  company  it  is  claimed  that,  by  virtue  of 
these  two  acts,  the  real  estate  of  the  company,  being  repre- 
sented by  its  shares,  is  exempt  from  taxation,  not  only  in  the 
**  States  assenting  to  this  law,"  but  also  in  the  State  of  Mary- 
land and  in  the  District  of  Columbia.  A  strict  construction 
of  this  language  of  the  charter  would  perhaps  not  exempt 
even  the  shares  of  the  company  from  taxation  in  Maryland, 
whatever  might  be  its  ettect  in  other  States  assenting  to  the 
law.  When  the  charter  was  granted,  it  was*  known  that,  in 
order  to  reach  "  some  suitable  point  on  the  Ohio  River,"  the 
road  must  be  constructed  through  the  territory  of  other  States,. 
as  well  as  that  of  Maryland,  which  could  be  accomplishedi 
only  with  their  assent.  Now,  this  language  of  exemption  in 
its  strict — if  not  indeed  in  its  most  natural — meaning  applies- 
only  to  those  States  assenting.  The  State  of  Maryland  '^en- 
cicied  "  the  charter ;  other  States  might  assent  to  the  construc- 
tion of  the  road.  The  company  might  have  been  willing  to 
intrust  itself  to  its  own  parent  in  the  matter  of  taxation,  but 
have  been  anxious  to  secure  in  advance  protection  from  hos- 
tile legislation  in  other  States  through  which  it  was  necessary 
that  the  road  should  pass.  If  this  be  the  proper  construction, 
then  Maryland  did  reserve  to  itself,  in  the  charter  of  1827, 
the  power  to  tax  even  the  shares  of  the  company's  stock  held 
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within  her  own  jurisdiction,  and  consequently  the  same  ri^ht 
is  now  vested  in  the  District  of  Columbia;  for  the  benefits 
and  immunities  conferred  by  the  act  of  Congress  of  1831  are 
such  only  as  belong  to  the  company  "  within  the  State  of 
Maryland."  Whether  Maryland  has  or  has  not  chosen  to  use 
this  power  of  taxing  the  company,  is  a  matter  which  should 
have  no  influence  upon  the  question.  If  the  power  belonged 
both  to  Maryland  and  to  the  United  States,  the  polic}'  of  Ma- 
ryland as  to  the  road  within  her  territory  could  have  no  effect 
upon  the  authority  of  the  United  States  over  the  branch  road 
within  this  District. 

And  the  same  may  be  said  in  regard  to  the  decisions  of  the 
Court  of  Appeals  of  Maryland.  So  far  as  they  give  cou- 
struction  to  the  charter  in  that  State  as  to  questions  of  prop- 
erty, the}^  are  entitled  to  absolute  authority;  but  as  to  rights 
claimed  under  the  act  of  Congress,  within  this  District,  al- 
though entitled  to  great  respect,  they  are  not  conclusive.  We 
hold  to  the  old  rule,  that  charters,  especially  where  the  ques- 
tion is  one  as  to  the  exemption  of  property  from  taxation,  are 
to  be  construed  strictly,  and  not  liberally,  or  rather  latitudiu- 
ously,  as  laid  down  in  Mayor  v.  Baltimore  and  Ohio  Railroad 
Cmnpaiiy,  6  Gill.,  296.  In  another  view,  also,  we  think  the 
claim  for  exemption  cannot  be  sustained.  The  language  of 
the  act  of  Congress  relied  upon  for  this  purpose  is  the  follow- 
ing :  "  The  said  Baltimore  and  Ohio  Kailroad  Company  are 
hereby  authorized  to  exercise  the  same  powers,  rights,  and 
privileges,  and  shall  be  subject  to  the  same  restrictions,  in  the 
extension  and  construction  of  the  said  lateral  railroad  into 
and  within  the  District,  as  they  may  exercise  or  are  subject 
to  under  and  by  virtue  of  their  said  charter  or  act  of  incor- 
poration, in  the  extension  and  construction  of  any  railroad 
within  the  State  of  Maryland,  and  shall  be  entitled  to  the 
same  rights,  compensation,  benefits,  and  immunities  in  the 
use  of  said  road,  and  in  regard  thereto,  as  are  provided  in 
said  charter." 

Here  is  certainly  no  express  exemption  of  the  property  of 
the  company  from  taxation ;  but  the  benefits  and  immunities 
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granted  to  the  conipauy  are  such  as  relate  to  the  nee  of  the 
roiid,  and  in  regard  to  the  use  of  the  road,  as  are  provided 
in  the  charter.  That  is  the  grammatical  construction  of  the 
language.  The  relative  "thereto"  refei-s  to  its  proper  ante- 
cedent, the  word  "use,"  and  not  the  word  "road";  so  that 
the  privileges  so  conferred  were  benefits  and  immunities  in 
connection  with  the  use  and  working  of  tlie  road,  and  not  as 
to  the  property  of  the  company  in  the  road.  At  the  date, 
however,  of  the  passage  of  this  act  of  Congress,  under  which 
the  exemption  is  claimed  in  the  present  case,  through  an 
occult  reference  to  the  company's  charter  of  1827,  that  charter 
had  been  altered  by  an  act  of  the  legislature  of  Maryland 
passed  22d  February,  1831.  This  act  recites  that  it  was  pass- 
ed at  the  instance  of  the  Baltimore  and  Ohio  Ruih-oad  Com- 
pany, and  the  object  was  to  enable  that  company  to  construct 
the  present  branch  road  to  the  line  of  the  District  of  Colum- 
bia. It  provides  for  issuing  additional  stock,  and  reserves 
to  the  State  the  privilege  of  subscribing  for  the  whole  amount 
of  the  stock  within  two  years,  and  grants  the  usual  privileges 
in  such  cases;  but  also  contains  the  following  proviso:  "That 
nothing  herein  contained  shall  be  so  construed  to  preclude 
the  Legislature  of  this  State  from  the  imposition  of  such 
taxes  as  may  be  reasonable  and  just,  in  accordance  with  the 
burdens  imposed  on  other  real  or  personal  property." 

Now,  by  the  fourteenth  section  of  the  charter  of  1827,  the 
eompany  had  previously  been  authorized  to  make,  or  cause 
to  be  made,  lateral  roads,  in  any  direction  whatsoever,  in  con- 
nection with  said  railroad,  from  the  city  of  Baltimore  to  the 
Ohio  Eiver ;  and  by  the  thirteenth  section  it  was  authorized 
to  increase  the  amount  of  its  capital  stock  to  any  extent  re- 
quired to  accomplish  the  objects  of  the  company.  But  no 
lateral  read  was  ever  constructed  under  these  provisions 
towards  the  District  of  Columbia,  and  the  privilege,  as  thus- 
conferred  by  the  charter  of  1827,  was  partially  surrendered 
in  exchange  for  the  act  of  22d  February,  1831,  under  which 
the  StBXe  expressly  reserved,  as  has  been  stated,  the  right  to 
tax  the  road  between  the  Relay  station  and  the  District  line. 
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Such  was  the  condition  of  the  company  at  this  date  in  rela- 
tion to  the  branch  road.  It  had  surrendered  its  privilege  to 
construct  this  branch  road  under  the  original  charter,  and 
consented  to  be  taxed  in  exchange  for  the  privileges  confer- 
red by  the  amendment.  Notwithstanding  this  fact,  however, 
ten  days  afterwards  Congress  passed  the  act  of  2d  March, 
1831,  under  which  the  present  claim  to  exemption  is  asserted, 
on  the  ground  that  this  refers  back  to  the  "  immunities  and 
benefits "  which  had  been  conferred  upon  the  company  by 
the  original  charter.  Undoubtedly  there  were  benefits  and 
privileges  granted  by  the  act  of  Congress  relating  to  the  use 
and  control  of  the  road  which  was  to  be  constructed,  but 
immunitv  from  taxation  was  not  one  of  them;  for  that  had 
been  expressly  surrendered-  to  the  State,  and  should  be  re- 
garded as  expunged  from  the  charter  at  that  date.  The 
branch  road  was  constructed  alone  in  pursuance  of  the 
amended  charter  and  the  act  of  Congress,  so  that  when  the 
latter  act  refers  to  the  charter  of  the  company  as  the  act 
which  at  that  time  authorized  the  company  to  construct  the 
branch  road,  it  must  be  understood  to  refer  to  the  charter  so 
amended  by  the  act  of  22d  February,  1831.  This  is  mani- 
fest from  the  preamble  to  the  act,  which  is  in  these  words : 

"  Whereas  it  is  represented  to  this  present  Congress  that 
the  Baltimore  and  Ohio  Railroad  Company,  incorporated  by 
an  act  of  the  General  Assembly  of  Maryland  entitled  'An 
act  to  incorporate  the  Baltimore  and  Ohio  Railroad  Com- 
pany,' passed  the  28th  day  of  February,  1827,  are  desirous, 
under  the  powers  which  they  claim  to  be  vested  in  them  by 
the  provisions  of  the  before  recited  act,  to  construct  a  lateral 
branch  from  the  said  Baltimore  and  Ohio  Railroad  to  the 
District  of  Columbia;  therefore,  &c." 

This  preamble  contains  a  statement  of  the  representation 
made  to  Congress  by  the  company,  and  evidently  refers  to 
the  charter,  as  then  recently  amended,  for  the  purpose  of 
enabling  the  company  to  construct  the  Maryland  portion  of 
the  road ;  for  at  that  time  the  company  possessed  no  aatbor- 
ity  to  construct  a  branch  road  towards  the  District,  except 
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under  the  amendment.  Then  foUowa  that  part  of  the  act 
ander  which  this  immunity  is  claimed,  which,  with  its  con- 
text, is  as  follows: 

"Be  it  enacted^  ^.,  That  the  Baltimore  and  Ohio  Railroad 
Company,  incorporated  by  the  said  act  of  the  General  Assem- 
bly of  Maryland,  shall  be,  and  they  are  hereby,  authorized 
to  extend  into  and  within  the  District  of  Columbia  a  lateral 
railroad,  such  as  the  said  company  shall  construot,  or  cause 
to  be  constructed,  in  a  direction  towards  the  said  District,  iu 
connection  with  the  railroad  which  they  have  located  and 
are  constructing  from  the  city  of  Baltimore  to  the  Ohio 
River,  in  pursuance  of  their  said  act  of  incorporation.'  And 
the  said  Baltimore  and  Ohio  Railroad  Company  are  hereby 
authorized  to  exercise  the  same  powers,  rights,  and  privileges, 
and  shall  be  subject  to  the  same  restrictions  in  the  extension 
and  construction  of  the  said  lateral  railroad  into  and  within 
the  said  District,  as  they  may  exercise,  or  are  subject  to,  under 
and  by  virtue  of  their  said  charter  or  act  of  incorporation, 
in  the  extension  and  construction  of  any  railroad  within  the 
State  of  Maryland,  and  shall  be  entitled  to  the  same  rights, 
compensation,  benefits,  and  immunities  in  the  use  of  the  said 
road,  and  in  regard  thereto,  as  are  provided  in  their  said 
charter,"  &c. 

Upon  the  whole,  it  appears  to  us  that  it  was  the  intention 
of  Congress  by  this  act  to  give  permission  to  the  Baltimore 
and  Ohio  Railroad  Company  to  extend  its  road  into  and 
within  the  District,  under  the  same  charter  by  which  the 
road  was  to  be  constructed  to  the  line  of  the  District,  and 
that  this  purpose  is  expressed  in  the  act,  if  we  assume  that 
the  amendment  is  to  be  regarded  as  constituting  a  part  of 
the  chaiiier.  It  was  under  this  amendment,  and  this  only, 
that  the  company  was  authorized  to  construct  the  brauch 
between  the  main  line  and  the  line  of  the  District;  and  in 
the  act  of  Congress  which  we  are  construing,  that  act  is  re- 
ferred to  by  the  words  *•  pursuance  of  their  said  act  of  incor- 
poration." 

In  the  construction  of  statutes,  as  well  as  wills,  it  is  often 
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necessary  that  some  particular  intent  should  be  made  to  yield 
to  the  principal  and  main  intent  of  the  Legislature.  In  the 
present  case  the  principal  and  main  intent  was  to  enable  the 
company  to  construct  its  branch  road  within  the  District 
under  the  same  charter  by  which  it  was  about  to  construct 
the  Maryland  end  of  the  road. 

Upon  the  whole,  we  think  that  no  one  could  reasonably 
say  that  the  claim  of  exemption  from  taxes  set  up  by  the 
company  in  the  present  case  is  such  a  claim  as  can  be  clearly 
made  out;  and  this  doubt  is  fatal  to  the  claim.  Statutes 
granting  exclusive  privileges  are  strictly  construed.  (Mohatok 
Bridge  Co.  v.  VHca  ei  aly  6  Paige,  554 ;  Cayuga  Bridge  Co,  v. 
Mugee^  6  Wend.,  85;  Pennsylmnia  Railroad  Co.  v.  Canal  Cormr 
tnissiojiers,  21  Penn.  St.  R.,  22;  Commcmoealih  v.  Pittsburg^ 
^c.f  Railroad  Co.,  24  Id.) 

The  language  of  the  Supreme  Court  of  the  United  States 
in  Bailey  v.  Magtdrey  22  Wall.,  226,  applies  wnth  so  much 
aptness  and  force  to  the  facts  of  this  case  that  we  quote  it  at 
some  length : 

"  It  has  been  held  many  times  in  this  court  that  a  State 
may  make  a  valid  contract  that  a  corporation,  or  its  property 
within  its  territory,  shall  be  exempt  from  taxation,  or  shall 
be  subject  to  a  limited  and  specified  taxation. 

"The  court  has,  however,  in  the  most  emphatic  terms,  and 
on  every  occasion,  declared  that  the  language  in  which  the 
surrender  is  made  must  be  clear  and  unmistakable.  The 
covenant  or  enactment  must  distinctly  express  that  there 
shall  be  no  other  or  further  liability  to  taxation.  A  State 
cannot  strip  itself  of  this  most  essential  power  by  doubtful 
words.  It  cannot,  by  ambiguous  language,  be  deprived  of 
this  highest  attribute  of  sovereignty.  This  principle  is  dis- 
tinctly laid  down  in  each  of  the  cases  referred  to.  It  has 
never  beefi  departed  from.  (Erie  Raihoay  Co,  v.  Pennsylva^ 
nia,  21  Wall.,  498.) 

"It  is  manifest  that  legislation  which, it  is  claimed,  relieves 
any  species  of  property  from  its  due  proportion  of  the  gen- 
eral burdens  of  government,  should  be  so  clear  that  there 
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can  be  neither  reasonable  doubt  nor  controversy  about  its 
terms.  The  power  to  tax  rests  upon  necessity,  and  is  inherent 
in  every  sovereignty,  and  there  can  be  no  presumption  in 
favor  of  its  relinquishment.  While  it  were  better  for  the 
interest  of  the  community  that  this  power  should  on  no  occa- 
sion be  surrendered,  this  court  has  always  held  that  the  Leg- 
is1at\ire  of  a  State,  unrestrained  by  constitutional  limitation, 
has  full  control  over  the  subject,  and  can  make  a  contract 
with  ar  corporation  to  exempt  its  property  from  taxation, 
either  in  perpetuity  or  for  a  limited  period  of  time.  If,  how- 
ever, on  any  fair  construction  of  the  legislation,  there  is  a 
reasonable  doubt  whether  the  contract  is  made  out,  this  doubt 
must  be  solved  in  favor  of  the  State.  In  other  words,  the 
language  used  must  be  of  such  a  character  as,  fairly  inter- 
preted, leaves  no  room  for  controversy.  *  *  *  It  is  con- 
ceded that  the  exemption  is  not  granted  in  express  terms; 
but  it  is  argued  that,  taking  the  whole  section  together,  it 
arises  by  necessary  implication.   We  do  not  think  so.    *    •   ♦ 

"  It  is  never  for  the  interest  of  the  State  to  surrender  the 
power  of  taxation;  and  an  intention  to  do  so  will  not  be 
imputed  to  it  unless  the  language  employed  leaves  no  other 
alternative."     {BaiUy  v.  Magmre,  22  Wall.,  226,  227.) 

The  doctrines  thus  announced  were  reiterated  by  the  same 
court,  with  still  greater  emphasis,  in  22  Wallace,  628,  and 
again  in  West  Wisconsin  RaiUoay  Co.  v.  Board  of  Supervisors^ 
3  Otto,  595.  And  in  both  these  Ciises  the  court  announces 
another  doctrine,  which  goes  still  further,  and  seems  to  be 
altogether  fatal  to  the  present  claim.  That  doctrine  is  thus 
stated  in  the  syllabus  to  Tucker  v.  Ferguson :  "An  act  of  the 
Legislature  exempting  property  of  a  railroad,  from  taxation 
is  not  a  *  contract'  to  exempt  it,  unless  there  be  a  considerar 
tion  for  the  act.  An  agreement,  where  there  is  no  considera- 
tion, is  a  nude  fact — ^the  promise  of  a  gratuity  spontaneously 
made,  which  may  be  kept,  changed,  or  recalled  at  pleasure. 
And  this  rule  of  law  applies  to  the  agreements  of  States 
made  without  consideration  as  well  as  to  those  of  persons." 
And  the  court  says:  "  The  case  of  Christ  Church  Hospital  v. 


136  Supreme  Court,  D.  C.     [From  1877 

B.  and  O,  Railroad  Co,  v.  District  of  Columbia, 


The  Cowiiy  of  Philadelphia^  34  How.,  301,  is  instructive  upon 
this  subject.  In  1833  the  Legislature  of  Pennsylvania  passed 
an  act  declaring 'that  the  real  property,  including  ground 
rents,  now  belonging  to  Christ  Church  Hospital,  in  the  city 
of  Philadelphia,  so  long  as  the  same  shall  continue  to  belong 
to  said  hospital,  shall  be  and  remain  free  from  taxes.'  In 
1853  a  law  was  passed  which  subjected  the  ground  rents  to 
taxation.  The  Supreme  Court  of  the  State  sustained  the 
validity  of  the  latter  act;"  *  •  •  and  the  Supreme  Court 
of  the  United  States  unanimously  affirmed  this  judgment. 

And  in  the  other  case,  in  3  Otto,  595,  the  doctrine  is  thus 
stated  in  the  syllabus :  "  The  doctrine  announced  in  Tucker 
V.  Ferguson^  22  Wall.,  527,  that  an  act  of  the  Legislature  of 
a  State,  exempting  property  of  a  railroad  company  from 
taxation,  is  not,  when  a  mere  gratuity  on  the  part  of  the 
State,  a  contract  to  continue  such  exemption,  but  is  always 
subject  to  modification  and  repeal  in  like  manner  as  other 
legislation,  reaffirmed,  and  applied  to  this  case." 

That  the  exemption  granted  by  the  act  of  March  2,  1831, 
by  the  United  States  to  the  Baltimore  and  Ohio  Railroad 
Company— conceding,  for  the  sake  of  argument,  that  such 
exemption  was  granted  by  that  act — was  a  mere  gratuity,  and 
no  contract,  is  manifest  from  the  recital  in  the  preamble, 
and,  indeed,  from  every  section.  The  act  was  passed  at  the 
solicitation  of  the  company  and  for  its  benefit,  and  was  wholly 
without  consideration  in  favor  of  the  government. 

Iti  regard  to  the  length  of  time  for  which  the  company 
should  be  held  liable,  we  are  of  opinion  that  such  liability 
reaches  back  for  a  period  of  twenty  years  from  the  institu- 
tion of  the  present  suit.  It  is  a  liability  created  by  statute, 
and  nothing  short  of  a  lapse  of  time  sufficient  to  raise  the 
presumption  of  paj'ment  will  exonerate  the  property  from 
its  liability,  and  that  period  is  twenty  years.  (See  Ang.  on 
Lim.,  83,  and  authorities  cited.) 
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WILLIAM  W.  YOUNG  v.  THE  DISTRICT   OF  COLUMBIA. 

No.  13,418.— At  Law. 

In  an  action  where  the  declaration  is  for  a  personal  injury  to  the  plain- 
tiff caused  by  his  falling  into  an  excavation  nmde  in  a  street  or 
highway,  it  it  necessarj'  to  prove  on  tl»e  trial  that  such  alleged  ex- 
cavation waft  within  the  limits  of  tlie  street  itself. 

STATEMENT   OF   THE   CASE. 

The  declaration  of  the  plaintiff  sets  forth  that  there  is  in 
the  city  of  Washington  a  highway  called  Nineteenth  street, 
which  the  defendant  was  boand  to  keep  in  such  condition 
as  to  render  it  safe  for  passing  and  repassing,  on  foot  or  other- 
wise; yet,  nevertheless,  the  plaintiff  says  that  on  the*  13th 
day  of  Jnne,  1874,  the  said  street,  in  its  roadway  and  its  side- 
walk, between  B  and  D  streets  south,  was  out  of  repair  and 
in  a  dangerous  and  unsafe  condition  by  reason  of  the  gross 
negligence  and  default  of  the  defendant,  of  all  of  which  said 
defendant  had  notice;  yet  the  said  defendant,  on  the  day  and 
date  aforesaid,  not  regarding  its  duty  as  aforesaid,  wrong- 
fully and  negligently  permitted  and  allowed  a  certain  deep, 
dangerous,  and  great  excavation  to  be  and  remain  in  said 
Nineteenth  street,  and  wrongfully  and  negligently  permitted 
and  allowed  said  public  street,  in  its  roadway  and  sidewalk, 
to  be  and  remain  out  of  repair  and  in  a  dangerous  and  un- 
safe condition,  unguarded  and  without  light  or  signal  or  other 
warning,  and  made  no  effort  to  secure  the  same  against  ac- 
cident, or  to  warn  persons  passing  along  and  crossing  over 
said  public  or  common  highway  and  its  sidewalk  of  the  exist- 
ence of  said  excavation  or  deep  pit,  which  defendant  by  its 
gross  negligence  suffered  and  so  permitted  to  be  made,  and 
not  repaired  or  guarded,  by  means  of  and  in  consequence  of 
which  gross  negligence  and  failure  of  defendant  to  perform 
its  duty  in  the  respect  aforesaid,  the  plaintiff'  then  and  there, 
to  wit,  on  the  day  and  year  aforesaid,  in  the  night-time,  while 
walking  moderately,  prudently,  and  carefully  along  and  over 
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said  Nineteenth  street,  crossing  the  same,  fell,  and  was  pre- 
cipitated into  said  excavation  or  deep  pit,  wliereby  he  (said 
plaintiff)  fractnred  and  broke  the  bones  of  his  left  ankle, 
and  seriously  sprained  and  bruised  his  left  leg  and  ankle,  and 
suffered  and  sustained  other  grave  shocks  to  his  person,  by 
which,  &c. 

The  plea  was,  not  guilty. 

The  proof  for  the  plaintiff  tended  to  show  that  on  the  after- 
noon of  Jul}^  13,  1874,  he,  with  a  friend,  went  from  his  resi- 
dence, at  the  corner  of  Second  and  A  streets,  to  the  Eastern 
Branch,  near  the  Washington  Asylum,  for  the  purpose  of 
bathing  and  fishing;  that  on  their  way  they  crossed  Nine- 
teenth street  in  the  neighborhood  of  the  said  asylum,  but  did 
not  notice  that  Nineteenth  street  was  being  graded;  that 
between  the  hours  of  nine  and  ten  P.  M.  they  started  on  their 
return  home,  following  firet  a  road  and  afterwards  deviating 
from  the  road  upon  what  appeared  to  be  a  beaten  path  along 
the  north  fence  of  the  asylum  ;  that  the  path  had,  prior  to  the 
excavation  in  Nineteenth  street,  gone  directly  across  it  and 
over  the  commons  to  the  improved  part  of  the  city;  that 
defendant  had  excavated  Nineteenth  street  at  the  point 
where  plaintiflt*  fell,  and  that  such  excavation  was  nearly,  if 
not  quite,  perpendicular;  that  plaintiff  and  his  friend  had 
frequently  gone  by  said  path,  but  neither  had  been  there  for 
a  year  preceding,  and  that  neither  of  them  saw  the  excava- 
tion, which  was  about  eight  feet  deep,  before  they  reached  it, 
nor  had  they  noticed  it  when  going  down  to  the  wharf,  and 
that  the  plaintiff*  had  not  recovered  from  his  injuries,  and 
probably  never  would. 

The  proof  of  the  defendant  establishes  the  fact  that  before 
August,  1873,  said  Nineteenth  street  was  not  actually  opened 
as  a  highway;  that  at  said  date  the  work  of  grading  and  im- 
proving said  street  was  begun  ;  that  in  July,  1874,  it  had  not 
been  graded  through  and  opened;  that  barricades  were  con- 
structed at  the  intersection  of  C  street  to  exclude  travel,  and 
that  C  street  was  the  only  pubHc  thoroughfare  leading  into 
the  street  in  front  of  the  asylum;  that  between  the  asylum 
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and  the  Eastern  Branch  there  were  no  streets  or  buildings 
but  those  belonging  to  the  government;  that  the  plaintiff 
was  upon  the  grounds  appnrtenant  to  the  asylum  at  the  time 
when  the  accident  complained  of  occurred  to  him,  but  that  ^ 
the  portion  upon  which  he  was,  was  not  at  that  time  inclosed ; 
but  by  reason  of  the  work  in  progress  on  Nineteenth  street, 
and  in  the  construction  of  the  jail,  the  fence  had  been  taken 
down;  that  the  pathway  along  which  the  plaintiff  proceeded 
terminated  at  the  gate  leading  into  the  asylum,  and  that  the 
plaintiff,  after  passing  said  gate,  was  not  upon  a  pathway,  and 
did  not  thereafter  follow  a  pathway  up  to  the  point  from 
which  he  fell;  that  the  defendant  fell  from  within  the  build- 
ing line  and  outside  of  the  limits  of  Nineteenth  street;  that 
he  fell  from  the  ground  of  the  Washington  Asylum;  that  at 
the  time  he  fell  the  entire  space  for  a  sidewalk  and  carriage- 
way at  Nineteenth  street  had  been  excavated  in  front  of  the 
asylum,  and  for  four  or  live  hundred  feet  south  thereof,  and 
for  about  the  distance  of  a  square  or  more  north  thereof.  It 
was  admitted  on  the  part  of  the  plaintiff  that  no  highway  or 
thoroughfare  was  ever  laid  out  on  the  said  reservations  east 
of  Nineteenth  street  upon  any  of  the  plans  of  the  city  of 
Washington,  or  was  authorized  by  any  of  the  ordinances  of 
the  said  city,  or  by  any  enactment  of  Congress. 

At  the  close  of  the  testimony,  the  defendant's  counsel  re- 
qnested  the  court  to  instruct  the  jur}',  among  other  prayers, 
as  follows:  "That  upon  the  evidence  the  plaintiff  was  not  en- 
titled to  recover;  and  also,  that  if,  at  the  time  of  the  acci- 
dent, the  plaintiff'  was  proceeding  along  a  pathwa}'  which 
was  not  a  regularly  and  legally  or  authoritatively  established 
highway  of  said  District,  and  if,  so  proceeding,  he  fell  into 
Nineteenth  street  southeast,  and  if  the  accident  which  hap- 
pened to  him  resulted  from  no  imperfection  of  construction 
or  repiur  in  Nineteenth  street  southeast,  then  the  plaintiff'  is 
not  entitled  to  recover;  and  also,  if  the  damages  complained 
of  resulted  from  the  fact  that  the  grade  of  the  highway  called 
Nineteenth  street  southeast  was  below  the  level  of  a  foot-path 
which  was  not  a  nmnicipal  highway,  then  and  in  that  case 
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the  plaintiff  is  not  entitled  to  recover;  and  also,  that  the 
plaintift*'8  declaration  alleged  that  the  accident  complained 
of  occurred  to  hina  while  he  was  walking  along  and  over 
Nineteenth  street  southeast,  crossing  the  same,  and  that  while 
he  was  so  walking  he  fell  into  an  excavation  in  said  street. 
If  the  jury  believe  from  the  evidence  that  there  did  not  exist 
at  the  time  and  place  of  the  accident  an  excavation  in  said 
street;  that  said  street  was  below  the  grade  of  abutting  land 
on  either  side;  and  if  they  further  believe  that  the  defend- 
ant did  not  fall  from  a  part  of  said  street  into  an  excavation 
or  pit  in  said  street,  but  that  he  fell  from  land  outside  of  said 
street  into  said  street,  then,  and  in  that  case,  the  plaintiff 
cannot  recover  under  his  present  declaration." 

All  of  which  prayers,  and  several  others  not  necessary^  to 
mention,  the  justice  presiding  at  the  trial  refused  to  give  to 
the  jury;  to  which  refusal  the  defendant's  counsel  excepted 
before  the  jury  retired.  The  court  thereupon  instructed  the 
jury  on  the  measure  of  damages.  The  verdict  was  in  favor 
of  the  plaintiff. 

Bradley  <f  Duvall,  for  plaintiff'. 

The  plaintiff  will  maintain  that  there  was  no  error  in  the 
ruling  of  the  court  below. 

First  He  says  the  question  whether  the  District  can  be 
made  liable  for  injuries  resulting  to  an  individual  from  the 
imperfect  condition  of  the  public  highways  in  said  District  is 
no  longer  an  open  question  in  this  court. 

Second.  They  have  power  to  open,  grade,  and  keep  in 
repair  streets,  avenues,  and  highways  within  the  District  of 
Columbia.  But  in  doing  so  they  are  liable  "to  the  same 
extent  and  in  the  same  manner  as  private  corporations  and 
natural  persons"  for  injuries  resulting  from  the  manner  in 
which  they  execute  those  powers,  and  must  so  use  them  as 
not  to  injure  that  which  belongs  to  another,  or  improperly 
invade  private  rights.  They  may  erect  buildings  or  other 
works,  but  if  in  doing  so,  for  instance,  they  cause  water  of  a 
running  stream  to  flow  back  on  private  owners,  the  latter 
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would  have  their  action  for  damages  the  same  as  if  the  in- 
jury had  been  caused  by  an  individual.  {Enstrnan  v.  Mere- 
dith, 30  N.  H.,  296;  Bailey  v.  Mayor,  ^-c.,  of  Neio  York,  3  Hill, 
541 ;  Thayer  v.  Boston,  10  Pick.,  511 ;  Rhodes  v.  Cleveland,  10 
Ohio,  159;  Lacour  v.  Mayor,  ^c,  of  New  York,  3  Duer,  406; 
Brower  v.  Mayor,  ^c,  of  Neio  York,  3  Barb.,  254;  Treadwell 
V.  Mayor,  ^c,  of  New  York,  1  Dayly,  (N.  Y.,)  123;  Barnes  v. 
District,  1  MacA.,  322.) 

And  where  "a  municipal  corporation  has  control  of  a  public 
common  traversed  by  foot-paths,  on  which  the  public  right- 
fully travels,  it  is  liable  to  a  common-law  action  for  damages 
caused  by  a  dangerous  and  unguarded  excavation  made  by  the 
corporation  for  its  own  purposes,  in  the  ground  adjoining  one  of 
the  paths,  to  a  person  walking  thereon,  and  who  was  at  the  time 
using  due  care.  {Oliver  v.  Worcester,  102  Mass.,  489,  499. 
At  page  499  read  what  Gray,  J.,  says.  See,  also,  Savammh 
v.  Cullens,  38  Qa.,  334;  Parker  v.  Slacon,  39  Ga.,  725.)  And 
it  was  the  duty  of  the  corporation  to  put  up  guards,  signals, 
or  something  to  give  notice  of  the  danger.  {Carleton  v.  Fran- 
conia  Iron  Works,  99  Mass.,  216 ;  Bacon  v.  Boston,  3  Gush., 
180;  Milwaukee  v.  Davis,  6  Wis.,  374.)  The  uninterrupted 
use  of  the  path  spoken  of  by  plaintift*  and  numerous  other 
persons  publicly,  by  day  and  night,  more  than  a  year  before 
the  injury  occurred,  was  an  implied  invitation  and  license  to 
plaintiff  to  use  at  this  time,  and  no  evidence  was  given  of  a 
revocation  thereof. 

William  Bimey,  for  the  District  of  Columbia. 

The  essential  averments  of  the  declaration  are  not  sustained 
by  the  evidence:  (1)  That  Nineteenth  street  was  a  highway, 
used  as  such;  (2)  that  it  was  out  of  repair;  (3)  that  defend- 
ant allowed  a  dangerous  excavation  to  be  in  it;  (4)  that  de- 
fendant neglected  to  put  up  guard-lights  or  other  warning ; 
(5)  that  plaintiff,  while  walking  along  over  said  Nineteenth 
street,  fell  into  said  excavation ;  (6)  that  the  accident  resulted 
from  the  defective  repair  of  said  street. 
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The  proofs  are:  (1)  That  Ninetoenth  street  was  not  a  high- 
way, used  as  such,  but  was  in  process  of  preparation  for  a 
highway- ;  that  the  grading  was  only  partly  finished,  and  that 
the  street  was  not  yet  opened  for  public  travel,  but  was  bar- 
ricaded to  prevent  it ;  (2)  that  it  was  not  out  of  repau-  where 
plaintiff  fell;  (3)  that  there  was  no  excavation  in  it;  (4)  that 
defendant,  for  twenty-three  days  before  the  accident,  had  been 
deprived  of  the  legal  power  to  guard  the  street;  (5)  that 
plaintiff,  when  he  fell,  was  not  walking  along  and  over  Nine- 
teenth street,  but  over  grounds  outside  of  said  street ;  that  lie 
did  not  fall  into  an  excavation  in  said  street,  but  from  a  liigh 
bank  outside  of  the  street,  upon  its  graded  surface,  wliere 
there  was  no  excavation ;  (6)  that  the  accident  did  not  re- 
sult from  the  defective  repair  of  Nineteenth  street,  but  from 
the  plaintiff's  falling  into  said  street,  which  was  in  perfect 
repair.  The  plaintiff'  might  possibly  frame  a  good  declara- 
tion on  the  facts  of  his  case,  but  he  cannot  recover  on  the 
declaration  filed ;  the  variance  between  it  and  the  proofs  is 
too  flagrant.  {Jones  v.  Boyce,  1  Stark.,  493 ;  Eldrid^e  v.  L. 
R.  K  Co.,  1  Standf.,  89.)  "The  cause  of  the  injur}'  ought 
to  be  fully  and  correctly  stated  in  the  declaration."  {Liaui 
ami  Wife  v.  Tyngsboro,  14  Gush.,  567.)  The  plaintiff* cannot 
recover  if  he  was  not  on  a  highway  at  the  time  of  the  acci- 
dent, and  if  the  accident  did  not  result  from  a  defect  of  con- 
struction or  repair  of  a  highway  of  which  the  defendant  was 
in  charge.  {Tisdcde  v.  Norton,  7  Mete,  388;  Barber  v.  Box- 
bury,  11  Allen,  318;  Murphy  v,  Gloucester,  105  Mass.,  470, 
599 ;  1  Allen,  30;  Hayden  v.  Aitleborour/h,  7  Gray,  343.)  It 
was  not  th«  duty  of  defendant  to  put  up  at  night  guard-lights 
or  other  warnings  on  the  prison  grounds  of  the  Washington 
Asylum,  which  were  elevated  above  the  grade  of  the  street. 
At  the  time  of  the  accident  the  plaintiff' was  in  the  commis- 
sion of  a  trespass  on  those  grounds,  and  was  there  at  his  own 
risk.  (1  Add.  on  Torts,  228,  229,  232, 260,  292,  376 ;  Hard- 
castk  V.  South  York  JR.  R.  Co.,  4  II.  &  N.,  74;  28  Law  J. 
Exch.,  139;  Blyth  v.  Topham,  Cro.  Jac,  159.) 
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Mr.  Justice  Mac  Arthur  delivered  the  opinion  of  the  court: 
The  declaration  states  a  good  cause  of  action.  It  alleges 
that  the  injury  was  caused  by  a  deep,  dangerous,  and  great 
excavation  in  Nineteenth  street,  which  the  defendant  had 
allowed  to  remain  in  said  street,  in  its  roadway  and  sidewalk, 
and  which  was  unguarded  and  without  any  expedient  to  warn 
persons  passing  along  and  crossing  over  said  highway  and 
its  sidewalks.  In  order  to  make  good  this  declai*ation,  it  was 
incumbent  on  the  plaintiff  to  prove  that  he  was  passing  along 
or  crossing  over  Nineteenth  street,  and  that  lie  fell  into  a  pit 
or  excavation  in  the  street  itself.  It  appears  by  the  proof 
that  he  was  outside  of  the  street,  and  that  he  sustained  no 
damage  in  consequence  of  any  defect  or  any  want  of  repairs 
in  Nineteenth  street.  The  issue  raised  by  the  pleadings  was 
whether  the  alleged  injury  resnlted  from  an  excavation  iit 
the  street,  and  of  this  there  was  neither  proof  nor  pretense  at 
the  trial.  The  plaintiff  was  not  travelling  on  Nineteenth 
street,  but  on  wViat  he  calls  a  foot-path,  at  the  time  of  the 
accident.  This  foot-path  was  on  the  grounds  of  the  Washing- 
ton Asylum,  and  within  the  limits  of  a  government  reserva- 
tion ;  and  whether  the  plaintiff  had  a  right  to  use  it  after 
nightfall  or  not,  it  is  quite  certain  that  it  had  never  been 
dedicated  to  the  public  in  such  manner  as  to  make  the  Dis- 
trict responsible  for  damage  done  to  individuals  passing  over 
it,  or  to  keep  it  in  repair. 

It  app(*ars  from  the  testimony  that  the  work  of  grading 
and  improving  Nineteenth  street  was  begun  previous  to  the 
occurrence  for  which  plaintiff  claims  damages,  but  that  it  had 
not  been  graded  through  or  opened ;  that  at  the  place  where 
the  accident  occurred  a  grade  of  about  eight  feet  deep  had 
been  cut,  and  that  the  entire  space  or  width  of  the  street,  in- 
cluding the  carriage-way  and  sidewalks,  had  been  excavated 
for  four  or  live  hundred  feet  each  way  north  and  south  from 
where  the  plaintiff  fell,  and  that  there  was  no  other  street  or 
highway  ever  laid  out  on  the  reservations  east  of  Nineteenth 
street;  that  C  street  was  the  only  public  thoroughfare  lead- 
ing into  the  street  in  front  of  the  asylum,  and  that  barricades 
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were  constructed  at  the  interdection  of  C  street  aud  Nine- 
teenth to  exclude  travel  entirely  from  the  latter  during  the 
progress  of  the  improvement.  It  also  appears  that  plaintift' 
was  outside  of  the  limits  of  Nineteenth  street,  and  that  he 
fell  from  the  grounds  of  the  Washington  As3'luni.  It  is, 
therefore,  plain  that  no  damage  was  caused  bj  any  defect  on 
the  travelled  track  of  Nineteenth  street.  The  District  had 
the  right  to  reduce  the  grade  of  Nineteenth  street  southear t, 
and  it  was  their  duty  to  exclude  passengers,  on  foot  or  other- 
wise, while  the  work  Was  going  on,  or  at  least  to  give  some 
signal  of  warning  to  the  public.  This  they  did  by  barricad- 
ing C  street,  which  was  the  only  public  thoroughfare  leading 
into  it  in  that  locality.  But  the  District  is  not  bound  to  adopt 
these  precautions  in  order  to  signalize  individuals  who  stray 
out  of  the  public  roads  and  deviate  into  private  paths  belong- 
ing to  other  parties.  It  would  be  exposing  municipal  liability 
to  a  dangerous  responsibility  if  they  were  bound  to  erect  bar- 
ricades where  the  public  have  no  right  to  travel.  It  is  only 
when  the  dangerous  place  is  so  near  to  the  public  roads  or 
highways  as  to  make  it  unsafe  for  travellers  that  the  District 
is  bound  to  exercise  these  precautions,  and  when  individuals 
leave  the  roads  and  highways  which  are  provided  for  public 
travel,  they  must  take  the  risk  and  be  their  own  guard. 
Whether  an  action  can  be  framed  upon  the  special  circum- 
stances of  this  case,  we  cannot  determine ;  but,  for  the  reasons 
assigned,  we  are  of  opinion  that  the  judgment  must  be  re- 
versed and  a  new  trial  ordered. 
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(lEORGE  A.  BOHRER  AND  JULIUS  S.  BOHRER  v.  JOHN 
C.  FAY,  WILBUR  S.  SUPPLEE,  AND  ALEX.  SHARP. 

Equity. — No.  4711. 

L  A  court  of  equity  will  not  enjoin  h  Judji^ment  sit  law,  wliei  e  tlie  remedy 
is  adequate  and  complete  at  law ;  and  where  a  motion  to  open  the 
judgments  on  the  same  grounds  as  those  set  forth  in  the  bill  had 
been  made  in  the  court  where  the  judgments  are  pending,  and  which 
motion  is  undetermined,  there  is  no  ground  of  relief  in  equity. 

II.  The  jurisdiction  in  chancery  to  stay  proceedings  at  law  upon  a  judg- 

ment is  well  established,  but  cautiously  exercised.  A  mere  defect 
of  jurisdiction  is  not  sufficient.  Equity  will  interfere  oid}-  to  prevent 
injustice  which  has  not  been  brought  about  by  the  negligence  or  in- 
attention of  the  party  aggrieved. 

III.  The  complainant  in  the  bill  must  allege  and  prove  that  he  has  a 
good  defense  to  the  action  at  law,  and  explain  the  merits  of  such 
defense,  and  how  he  has  been  prevented  fi  om  availing  himself  of  it. 

STATEMENT   OF  THE   CASE. 

This  is  a  bill  in  equity  to  enjoin  the  defendants  from  en- 
forcing a  judgment  at  law,  anct  a  decree  to  that  effect  was 
obtained  in  the  court  below.  The  judgments  whose  collec- 
tion is  enjoined  were  rendered  April  22,  1871 ;  the  bill  in 
this  case  was  tiled  November  28,  1875.  The  complainant 
Julius  S.  Bohrer  was  the  principal  defendant  therein,  and  the 
summons  in  the  case  was  returned  no7i  est,  and  a  judgment 
was  taken  by  default  for  failure  to  appear  and  answer.  On 
the  same  day  the  process  was  returned,  a  writ  of  garnishment 
was  returned  served  upon  George  A.  Bohrer,  the  other  com- 
plainant herein,  who  tiled  an  informal  answer  thereto,  not 
under  oath.  On  the  16th  day  of  March,  1871,  interrogatories 
were  tiled  and  served  upon  the  garnishee  by  Mr.  Fay,  who 
was  plaintiflfs'  attorney  in  the  action  at  law.  No  answers 
were  filed  to  the  interrogatories,  and  a  judgment  of  condem- 
nation against  the  garnishee  without  an  inquest  was  entered, 
npon  which  execution  was  issued  May  22,  1871. 

On  June  24,  I87I,  the  following  motions  were  filed  to 
strike  out  the  judgments  at  law: 
10 
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"  The  garnishee,  George  A.  Bohrer,  moves  the  court  to  set 
aside  the  judgment  rendered  against  him  in  the  above  cause, 
and  assigns  as  reasons  therefor:  1st.  That  he  had  answered 
fully  the  attachment.  2d.  Tliat  the  interrogatories  served  on 
this  garnishee  were  not  authorized  by  law.  3d.  That  the 
attachment  affidavits  are  fatally  defective.  4th.  That  the 
garnishee  is  not  indebted  to  the  defendant,  and  has  valid, 
legal,  and  meritorious  defense. 

"Samuel  L.  Phillips, 
^*  Attorney  for  Garnishee.^'* 

"The  defendant,  protesting  against  the  jurisdiction  of  the 
court,  moves  the  court  to  set  aside  the  judgment  by  default 
entered  in  the  above,  and  assigns  for  reasons:  Ist.  That  he 
had  no  notice  that  the  said  cause  of  action  was  pending 
against  him.  2d.  That  the  said  judgment  is  void,  as  the  said 
court  had  no  jurisdiction  to  render  a  general  judgment  against 
the  defendant,  there  being  no  service  of  process  of  the  said 
defendant,  he  being  a  citizen  of  the  State  of  Maryland.  3d. 
That  there  is  nothing  due  to  the  said  plaintifl'  by  reason  of 
the  cause  of  action  set  forth  in  said  declaration. 

"Julius  S.  Bohrer,  Defendant,^^ 


And  thereupon,  on  the  same  day,  the  judgments  were  by 
the  court  vacated  and  set  aside ;  from  which  order  the  plaintiff 
appealed  to  the  court  in  general  term. 

On  the  23d  day  of  February,  A.  D.  1872,  the  order  striking 
out  said  judgments  was  reversed;  and  on  March  5,  1872,  a 
new  motion  was  filed,  by  leave  of  the  court,  to  strike  out  the 
judgment  against  George  A.  Bohrer,  garnishee,  which  motion 
had  been  heard  but  not  determined  when  this  bill  was  filed. 

The  suit  remained  in  this  condition  until  the  23d  day  of 
September,  1875,  when  a  writ  of  execution  was  again  or- 
dered against  the  garnishee,  and  the  complainant  then  tiled 
the  bill  herein  to  restrain  all  further  proceedings  in  the  suit 
at  law;  the  grounds  set  up  in  said  bill  for  relief  being  sub- 
stantially embraced  in  the  motions  referred  to  in  the  suit  at 
law,  to  wit,  irregularities  and  want  of  jurisdiction. 
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R,  Ross  Perry,  for  complainants. 

A  court  of  equity  will  relieve  against  a  judgment  at  law, 
provided  the  garnishee  show  a  sufficient  excuse  for  his  delin- 
quency in  failing  to  answer.  (Drake  on  Attachment,  sec. 
6376;  Baker  v.  Glover,  2  Cranch  C.  C.  R,  682.) 

The  question  of  jurisdiction  is  always  open  to  inquiry, 
whether  it  be  raised  directly  or  in  a  collateral  proceeding. 
(Drake  on  Attachment,  sec.  85;  ex-parte  Watkins,  7  Peters, 
572;  1  Peters,  329.) 

The  affidavits  in  this  case  were  fatally  defective  in  two  re- 
spects: 1.  The  affidavit  of  the  witness  does  not  swear  to  the 
non-residence  of  the  defendant  as  the  statute  requires.  (Rev. 
Stat.  D.  C,  sec.  782.)  This  defect  is  fatal.  (Drake  on  At- 
tachments, sees.  86-98.)  2.  The  affidavits  both  purported  to 
be  mad^  upon  information  and  belief,  and  are  in  this  respect 
fatally  defective.  (Drake  on  Attachment,  sees.  100, 104, 106, 
108,  and  other  authorities  there  quoted ;  Gamer  v.  White,  23 
Ohio,  192.) 

An  answer  was  actually  filed  by  the  garnishee  on  the  9th 
of  December,  1870,  before  the  i'eturn  day  of  the  writ.  There 
was  not  then,  and  is  not  now,  in  force  any  rule  of  law  or  of 
court  requiring  this  answer  to  be  under  oath.  (Rule  16,  new 
rules;  rule  17,  old  iTiles.)  The  proceedings,  therefore,  of  the 
15th  of  March,  1871,  concerning  interrogatories,  were  irreg- 
ular and  unauthorized.  The  rule  of  court  providing  for  these 
interrogatories  was  not  passed  until  the  15th  day  of  February, 
1873.  The  interrogatories  in  question  were  not  accompanied 
by  any  rule  to  answer,  and  were  served  by  Fay  in  person, 
instead  of  the  marshal.  The  whole  proceeding  was  entirely 
improper,  unauthorized,  and  void. 

It  appears  from  the  testimony  of  Bohrer,  that  while  he  did 
not  recognize  Fay's  authority  in  the  premises,  he  yet  pru- 
dently took  the  copy  left  with  him  to  Mr.  Meigs,  the  clerk  of 
the  court,  and  was  informed  by  him  that  no  further  answer 
was  necessary  in  the  premises. 

The  judgments  entered  on  the  22d  day  of  April,  1871, 
were  entirely  irregular.     1.  There  was  a  general  judgment 
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entered  against  the  defendant  for  $800,  interest  and  costs. 
In  an  attachment  proceeding,  where  the  defendant  is  not 
served  with  process,  no  personal  judgment  can  be  rendered 
against  him,  but  only  a  condemnation  on  the  res  attached. 
{Bosioell  V.  OtiSy  9  How.,  336 ;  Drake  on  Attachment,  sec.  5.) 
2.  Judgment  of  condemnation  was  entered  against  the  gar- 
nishee without  any  inquisition  or  finding  by  the  court  of  assets 
in  his  possession.  This  was  irregular  and  void.  {Stephenso)i 
V.  Gibersoiiy  1  Cranch  C.  C.  R.,  319.) 

Jokn  C.  Fay^  for  defendants. 

A  court  of  equity  will  not  enjoin  the  collection  of  a  judg- 
ment at  law  merely  on  account  of  a  defect  in  jurisdiction, 
or  for  want  of  jurisdiction.  (14  How.,  584 ;  24  Wis.,  394 ;  11 
Wis.,  391;  19  Cal.,  78;  6  Johns.  Ch.,  28;  5  Wall,  413;  49 
CaL,  267.) 

That  irregularity  in  obtaining  the  judgment,  unless  sub- 
stantial injustice  has  been  done,  is  insutlicient  to  warrant  the 
interference  of  a  court  of  equity.  (Kerr  on  Injunctions,  23 ; 
10  Iowa,  121 ;  9  Iowa,  367 ;  6  Gill.,  391 ;  17  Md.,  195.) 

That  the  complainants  had  a  plain,  adequate,  and  complete 
remedy  at  law. 

To  warrant  interference  where  a  party  fails  to  defend  a 
suit,  it  must  appear  that  the  defense  was  not  available  in  a 
court  of  law,  or  he  was  prevented  by  fraud,  accident,  or  the 
wrongful  act  of  the  other  party,  without  negligence  on  his  part, 
from  availing  himself  of  it.  (1  Comstock,  274;  1  Breese,  60 ; 
1  Bibb,  173 ;  20  How.,  161 ;  17  How.,  443.) 

The  complainants  must  show  themselves  guilty  of  no  laches 
before  they  seek  relief  in  equity.     (5  How.,  192.) 

Eelief  will  not  be  granted  after  judgment,  unless  some 
special  equitable  grounds  can  be  shown.  (Kerr  on  Injunc- 
tions, 23.) 

The  complainants  having  allowed /oi^  years  to  elapse,  and 
the  statute  of  limitations  having  intervened  to  bar  the  defend- 
ant's claim,  ought  not  to  be  permitted,  by  taking  advantage 
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of  their  own  laches,  to  prevent  the  defendant  ever  recovering 
his  demand. 

The  irregularity  complained  of  had  heen  heard  and  deter- 
mined at  law  on  a  motion  to  strike  out  the  judgment,  and 
the  court  in  general  term  had  denied  the  motion;  and  we 
contend  that  a  court  of  equity  will  not  enjoin  a  judgment 
where  the  question  of  irregularity  has  been  passed  upon  by 
a  court  of  law,  even  though  the  court  erred  in  its  decision. 

The  equities  of  this  case  are  with  the  defendant.  The  proof 
shows  that  at  the  time  the  attachment  was  laid  in  the  hands 
of  George  A.  Bohrer,  he,  George  A.  Bohrer,  had  property  in 
his  hands  of  the  complainant,  Julius  A.  Bohrer,  exceeding 
the  sum  of  two  thousand  dollars,  more  than  twice  the  defend- 
ant's demand ;  and,  with  full  notice  and  knowledge  of  the 
attachment  and  the  judgment  against  him,  he  paid  it  over 
to  Julius  S.  Bohrer,  and  to  a  subsequent  attaching  creditor, 
except  $350,  which  he  still  has. 

He  also  procured  the  attachment  of  Supplee's  judgment  in 
his  own  hands,  and  did  his  utmost  to  have  it  condemned  in 
favor  of  Shaw. 

The  affidavit  is  in  exact  conformity  with  the  rules  of  court. 
(Rule  17,  p.  4,  Rules  of  Court,  ed.  of  1869.) 

TTie  judgment  was  properly  entered  against  Julius  S.  Boh- 
rer; publication  had,  by  order  of  the  court,  been  substi- 
tuted for  personal  service;  and  judgment  was  rendered  in 
exact  conformity  with  the  eighty-iirst  rule  of  the  court,  page 
21,  Rules  of  Court,  edition  of  1869: 

"  81.  If  the  summons  has  been  returned  *not  to  be  found,* 
and  a  day  has  been  fixed  by  order  of  the  court  for  the  de- 
fendant's appearance,  and  duly  published,  a  judgment  by 
default  may  be  entered  against  the  defendant  as  in  case  of 
failing  to  appear  after  personal  service  of  the  summons."  (14 
Stats.,  493,  sees.  7,  8.) 

The  interrogatories  were  properly  served  and  are  expressly 
authorized  by  the  act  of  Maryland  of  1795,  section  5,  which 
was  in  force  in  this  District.  The  garnishee  having  appeared 
in  proper  person  in  answer  to  the  writ,  it  was  unnecessary  to 
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have  him  agaiu  served  by  the  marshal ;  he  was  in  court,  and 
had  full  and  fair  notice;  no  fraud  was  practiced  or  attempted; 
true  copies  were  left  with  him,  and  in  default  of  his  answer 
the  court  was  expressly  authorized  to  condemn  the  credits  in 
his  hands. 

Mr.  Justice  MacArthur  delivered  the  opinion  of  the  court: 

We  do  not  deem  it  a  matter  of  any  consequence  in  this 
case  to  decide  whether  the  affidavit  upon  which  the  attach- 
ment issued  in  the  suit  at  law  was  in  conformity  to  the  rules 
of  the  court  upon  that  subject,  or  to  the  requirements  of  the 
statute ;  nor  whether  the  proper  practice  was  observed  in  re- 
gard to  the  service  of  interrogatories  upon  the  garnishee ;  nor 
whether  the  judgments  were  regularly  and  properly  entered. 
These  are  all  matters  of  practice,  in  regard  to  which  the 
remed}'  is  full,  adequate,  and  complete  at  law.  This  appears 
to  have  been  the  belief  of  the  attorney  therein,  who  made  a 
motion  in  that  action  to  set  aside  the  proceedings  tor  these 
very  causes,  and  the  motion  was  granted  by  the  Circuit  Court; 
which,  however,  was  reversed  by  the  general  term  and  the 
judgments  reinstated.  It  is  said  that  the  decision  of  the  gen- 
eral term  was  not  upon  the  merits  of  the  case,  but  was  simply 
to  establish  a  rule  of  practice,  to  wit,  that  it  was  irregular 
to  set  aside  a  judgment  upon  an  ex-parie  application.  This 
may  be  conceded.  But  if  such  was  the  case  the  motion  could 
be  renewed,  and  such  we  find  to  have  been  the  fact ;  for  the 
motion  to  set  aside  the  judgment  by  default  was  again  made 
by  the  garnishee  by  permission  of  the  court,  and  that  appli- 
cation is  still  pending  and  undetermined. 

These  applications  aflbrd  all  the  remedy  to  which  the  party 
is  entitled,  and  leaves  the  complainant  without  any  grounds 
of  relief  in  equity. 

The  jurisdiction  of  chancery  to  stay  proceedings  at  law  upon 
a  judgment,  though  well  established,  is  cautiously  exercised. 
A  mere  defect  of  jurisdiction  is  not  sufficient.  The  party 
must  show  in  addition  that  the  interference  of  equity  is  nec- 
essary to  prevent  injustice,  which  has  not  been  brought  about 
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by  the  negligence  or  inattention  of  the  party  aggrieved.  (2 
Story  Eq.  Jur.,  sec.  898  ;  High  on  Inj.,  sec.  85 ;  Bateman  v. 
Wilbor,  1  Sch.  and  Lef.,  204,  in  addition  to  cases  cited  in 
brief  by  complainants'  counsel.)  It  must  also  clearly  appear 
that  the  party  complaining  cannot  avail  himself  at  law  of  the 
equities  relied  upon  to  enjoin  the  judgment.  (High  on  Inj., 
sec.  86,  and  cases  cited  in  n.  2.)  An  application  of  these  prin- 
ciples to  the  present  case  must  operate  to  dismiss  the  com- 
plaint. The  judgment  was  founded  upon  two  promissory 
notes  given  to  Supplee  by  one  Michael  J.  Brown,  and  en- 
dorsed by  Julius  8.  Bohrer  and  his  wife.  There  is  no  aver- 
ment in  the  bill  denyiug  the  execution  of  the  notes  or  alleging 
that  they  were  not  endorsed  by  said  Julius  and  wife.  The 
bill  states  that  Julius  believes  that  he  has  a  good  and  valid 
defense  to  the  action,  but  sets  forth  no  explanation  of  the  de- 
fense, or  of  what  it  consists.  This  general  averment  is  not  suf- 
ficient in  a  bill  to  stay  a  judgment  rendered  by  a  court  at  law. 
It  should  appear  how  the  defense  arises,  so  that  the  court  may 
see  that  the  complainant  has  been  deprived  of  a  substantial 
right  without  any  fault  on  his  own  part  Both  sides  took 
testimony,  and  the  only  defense  that  can  be  discovered  in 
the  proofs  is,  that  notice  of  presentment  and  non-payment 
was  not  served  on  Bohrer  as  endorser.  This,  however,  is  a 
good  defense  at  law,  and  the  judgment  is  not  binding  upon 
him  without  personal  service,  any  further  than  his  credits  in 
the  possession  of  George  A.  Bohrer  at  the  time  of  the  service 
of  the  attachment  are  concerned ;  and  probably  the  seventh 
section  of  the  act  of  February  22, 1867, 14  Stats,  at  Large, 
403,  would  authorize  a  judgment  after  publication,  against  a 
defendant  who  cannot  be  found,  in  regard  to  his  real  and  per- 
sonal property  within  the  jurisdiction  of  this  court.  The  only 
effect  of  a  judgment  in  such  case  would  be  to  fix  the  amount, 
so  that  the  garnishee  need  not  pay  any  more  than  is  due.  The 
notes,  however,  were  protested,  which  would  be  sufficient  to 
sustain  a  judgment  against  the  endorser  unless  the  circum- 
stances were  such  as  to  show  fraud,  which  is  not  pretended 
in  the  case  before  us.    The  bill  alleges  that  Qeorge  A.  Boh- 
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rer  was  garnished  in  an  action  at  law  against  the  defendant 
Supplee  and  Julius  S.  Bohrer,  and  that  judgment  was  obtained 
therein  by  Qreenbury  Shaw  for  the  sum  of  $2,055.36,  and 
that  he,  the  said  George  A.  Bohrer,  settled  the  same  for  about 
the  sum  of  $600,  which  was  composed  of  certain  credits  of 
the  said  Julius  which  came  into  his  hands  subsequent  to  the 
25th  day  of  May,  1871.  It  is  impossible  to  comprehend  what 
right  this  gives  the  garnishee  to  come  into  a  court  of  equity 
to  arrest  the  judgment.  It  was  an  act  of  his  own  with  which 
Supplee  had  no  agency,  and  about  which  he  was  not  consulted. 
If  he  voluntarily  paid  a  debt  of  Supplee  with  the  means  of 
Julius  in  his  hands,  how  can  he  claim  an  offset  here  without 
showing  some  knowledge  or  consent  on  the  part  of  Supplee  ? 
It  w^ould  be  proper  to  set  up  all  these  matters  in  answering 
the  interrogatories,  and  to  ask  the  court  at  special  term  for 
an  opportunity  to  do  so.  If  his  motion  prevails  he  can  an- 
swer, and  if  it  is  denied  it  will  undoubtedly  be  for  the  reason 
that  there  are  no  merits  in  his  application.  Many  of  these  cir- 
cumstances were  relied  upon  as  reasons  for  opening  the  judg- 
ments in  the  actions  at  law.  Over  four  years  have  elapsed 
since  the  judgments  were  entered,  and  the  statutes  of  limita- 
tions have  intervened  to  bar  action  on  the  notes;  and  as  it 
appears  that  all  the  rights  of  the  parties  can  be  litigated  on 
the  law  side  of  the  court  that  have  not  been  alreadv  settled- 
the  bill  here  should  be  dismissed ;  and  such  is  the  order  of  the 
court. 

Wylib,  J.,  concurred  in  the  judgment,  but  dissented  from 
that  part  of  the  opinion  which  held  that  a  judgment  might 
properly  be  entered  against  the  defendant  brought  in  only  by 
publication. 
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JAMES  E.  POWER  ET  AL.  v.  JAMES  S.  AND  SAMUEL  T. 

DAVIS,  EXECUTORS,  ET  AL. 

Equity. — No.  4740. 

L  When  a  codicil  to  a  will  of  real  and  personal  estate  was  found  anion j? 
the  paper?  of  the  dect^ased,  whicli  he  had  signed,  bequeathing  lega- 
cies, and  there  was  an  attestation  clause  in  his  own  handwriting 
which  was  not  stibscribed  b}^  any  attesting  witnesses,  the  presump- 
tion of  law  in  such  case  is  that  the  testator  intended  to  acknowledge 
and  publish  it  in  the  presence  of  witnesses,  and  that  it  is,  therefore, 
incomplete  and  invalid  as  a  testamentary  paper. 

II.  The  will  contained  a  general  direction  for  paying  debts,  but  thej' 

were  not  in  ternis  made  a  charge  upon  real  estate.  The  children 
were  each  to  tnk(;  an  equal  share  in  the  estates.  The  codicil  be- 
queathed money  legacies  to  the  complainants,  but  created  no  finid 
for  their  payment :  Held^  That  the  real  estate  devised  is  not  liable 
to  conti'ibute  to  make  up  any  deficiency  in  the  personal  property 
for  the  |)ayment  of  legacies. 

III.  The  willgjvve  a  bftter  title  to  the  devisees  than  they  would  acquire 
by  descent.    They  therefore  take  by  purchase,  and  not  by  descent. 

STATEMENT   OF   THE   CASE. 

This  is  a  bill  for  marehalling  assets  against  the  devisees 
in  the  will  of  the  late  James  Y.  Davis. 

The  testator  appointed  his  wife,  Harriet,  and  his  sons, 
James  8.  and  Samuel  T.,  to  be  his  executors,  and  directed 
them  to  pay  his  debts  and  settle  his  estate  as  soon  as  practi- 
cable. He  then  directed  that  his  said  sons  should  have  the 
right  and  privilege  to  take  his  business  and  stock  in  trade  on 
account  of  their  share  in  his  estate,  and  that  they  should  ex- 
ercise this  privilege  within  thirty  days  after  his  will  was  filed 
in  the  Orphans'  Court.  The  testator  then  devised  all  the  rest 
and  residue  of  his  estate  to  his  wife  in  trust  for  the  use  of 
herself  and  children,  and  in  the  event  of  her  death  or  mar- 
riage the  said  estate  should  be  vested  in  his  said  sons  as  execu- 
tore,  to  control  and  manage  the  same  according  to  the  laws 
of  the  District  of  Columbia.  He  then  directed  that  each  of 
his  children  should  have  an  equal  share  in  his  estate.  If 
neither  of  his  said  sons  accepts  or  exercises  the  privilege  afore- 
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said,  the  whole  estate  is  to  vest  in  his  executors,  to  be  by  them 
managed  according  to  the  laws  of  the  District.  The  will 
was  dated  July  30,  1864,  and  in  18t>5  the  testator  made  a 
codicil  giving  to  his  mother  an  annuity  of  five  hundred 
dollars. 

The  testator  died  on  the  18th  day  of  October,  1871,  and 
there  was  found  among  his  papers  a  writing  dated  August 
1,  1871,  purporting  to  be  a  codicil  to  said  will,  giving  to 
the  complainants  and  several  other  persons  money  legacies 
amounting  to  $25,000. 

The  body  of  this  instrument  is  in  the  handwriting  of  the 
testator,  and  it  is  signed  with  his  genuine  signature.  It  con- 
tains an  attestation  in  the  following  words: 

"  Signed,  sealed,  published,  and  declared  by  the  said  James 
Y.  Davis  as  and  for  a  codicil  to  his  last  will  and  testament, 
in  the  presence  of  us,  who,  at  his  request,  and  in  his  presence 
and  the  presence  of  each  other,  have  here  subscribed  our 
names  as  witnesses  thereto." 

This  clause  was  not  subscribed  by  any  attesting  witnesses. 
The  two  sous  qualified  as  executors  under  the  will,  and  upon 
a  settlement  of  their  account,  on  the  probate  side  of  the  court, 
the  pei^onal  estate  was  found  insufficient  to  pa}^  all  the  debts 
against  the  estate.  The  executors,  who  were  also  creditors, 
after  exhausting  the  personal  assets,  obtained  a  decree  in  this 
court  for  the  sale  of  a  portion  of  the  real  estate,  and  the  re- 
maining indebtedness  was  paid  off. 

The  wife  and  mother  both  died  before  the  testator.  Under 
these  circumstances  the  original  bill  was  filed  by  the  legatees 
in  the  codicil  last  mentioned  ;  and  they  allege  in  their  bill 
that  the  personal  property  is  sufficient  to  pay  their  legacies, 
and  pray  that  if  the  executors  have  used  up  the  personal 
property  in  paying  debts,  then  that  they  may  be  paid  from 
the  real  estate.  The  infant  defendants  answered  by  guardian 
ad  litem,  denying  that  the  said  paper-writing  is  a  part  of  the 
last  will  and  testament  of  the  testator,  or  that  it  is  a  valid 
codicil  thereto  tor  any  purpose  whatever;  they  also  deny 
that  the  said  legacies  are  a  lien  upon  the  real  and  personal 
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estate  of  the  testator,  and  they  aver  that  the  personal  estate 
was  exhausted  in  the  payment  of  debts.  The  answer  of  the 
executors  is  to  the  same  effect. 

The  amended  bill  charges,  among  other  things,  that  the 
debts  being  a  charge  both  upon  the  real  and  personal  prop- 
erty alike,  and  the  legacies  being  a  charge  only  upon  the 
personal  estate,  and  the  executors  having  exhausted  the  per- 
sonal property  in  paying  olf  the  debts,  then  the  complainants 
are  entitled  to  stand  in  the  place  of  the  original  creditors, 
and  that  said  heirs  take  by  descent ;  and  concbides  with  a 
prayer  to  have  the  amounts  marshalled,  &c. 

The  defendants  filed  answers  to  this  amended  bill,  in  sub- 
stance, the  same  as  to  the  original  bill,  to  which  general  repli- 
cations were  tiled. 

In  regard  to  the  codicil  in  controversy,  William  H.  Ward, 
who  prepared  the  original  will,  was  examined  as  a  witness, 
and  testified  that  "some  time  in  the  spring  or  summer  of 
1871,  Mr.  James  Y.  Davis  came  to  see  me  and  told  me  that 
he  desired  to  make  a  codicil  or  addition  to  his  will.  He 
asked  me  to  prepare  a  form  for  the  same,  leaving  the  names 
of  the  legatees  and  the  amounts  of  the  legficies  blank,  stating 
that  he  had  not  made  up  his  mind  as  to  the  persons  or  the 
amounts,  and  that  he  would  fill  the  said  blanks  himself.  He 
spoke  of  his  intention  to  give  something  to  his  relatives  who 
were  not  provided  for  in  his  last  will.  I  did  so  prepare  the 
form  in  ink,  with  instructions  in  pencil  as  to  how  the  same 
should  be  signed  and  witnessed,  which  paper  I  left  at  his 
place  of  business.  So  far  as  I  recollect,  the  codicil  presented 
here  is  a  copy  of  the  one  prepared  by  me.  I  believe  it  to  be 
a  verbatim  copy." 

The  case  is  now  sufficiently  stated  to  understand  the  points 
decided. 

John  J.  Johnson  and  R.  K.  EUioUy  for  complainants. 

The  object  of  the  suit  \a  to  subject  the  real  estate  of  the 
testator,  James  T.  Davis,  to  the  payment  of  the  legacies  be^ 
qaeathed  in  the  second  codicil  to  his  will. 
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I.  The  second  codicil  is  a  valid  and  sufficiently  executed 
and  proved  testamentary  disposition  of  the  personal  chattels 
of  the  deceased.  Similar  papere,  even  less  formally  executed, 
have  been  recognized  by  the  courts. 

In  the  case  of  The  Trustees  r.  Bruce,  1  H.  &  McH.,  510, 
the  will  was  not  signed  by  the  testatrix,  nor  attested  by  wit- 
nesses. The  da}'^  of  the  month  and  year  and  the  name  of 
the  executor  were  left  blank.  Held  good  to  pass  personal 
property. 

A  testamentary  paper  found  in  an  iron  chest,  without  sig- 
nature, having  an  attestation  clause,  written  by  the  deceased, 
valid  for  personal  estate.  ( Watts  v.  Leroy,  4  Wend.,  168.) 
Though  a  paper  imperfect  on  its  face  may  not  be  admitted, 
yet  one  perfect  in  itself  and  found  with  the  will  is  valid  as  to 
peraonalty,  non  obstante  it  contains  a  disposition  of  real^.  In 
this  case  the  codicil  was  perfect  on  its  face,  but  unexecuted. 
{Bromn  v.  Ti/den,  5  II.  &  J.,  371.) 

Blackstone  says  in  his  Commentaries,  vol.  2,  p.  501 :  "A  tes- 
tament of  chattels  written  in  the  testator's  own  hand,  though 
it  has  neither  his  name  nor  seal  to  it,  nor  witnesses  present  at 
its  publication,  is  good,  provided  sufficient  proof  that  it  is  his 
handwriting."  {Strish  v.  Pelham^  2  Vern.,  647;  4  Ves.  Jr., 
201,  note.) 

II.  The  legatees  under  the  second  codicil,  which  bequests 
are  good  against  the  personal  property  only,  have  a  right  to 
resort  to  the  real  estate  to  reimburse  to  the  perso!ial  estate 
the  amount  thereof  used  to  pay  those  claims — viz.,  debts  and 
legacies  under  the  will  and  first  codicil — which  were  charge- 
able as  well  upon  the  real  and  personal  estate.  It  is  conceded 
that  the  personal  estate  is  the  natural  and  primary  fund  for 
the  payment  of  debts  and  legacies ;  but  where  the  personal 
estate  not  being  sufficient  to  pay  the  legacies  both  by  the 
will  and  codicil,  and  the  real  estate  being  liable  to  the  lega- 
cies by  the  will,  and  not  those  by  the  codicil,  the  estate  should 
be  marshalled,  so  that,  as  far  as  possible,  the  whole  might 
take  eftect  and  all  the  legacies  be  paid.  (1  P.  Williams,  423; 
2  P.  Williams,  620.)    A  specific  or  other  legatee  shall  stand 
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in  the  place  of  a  bond  or  judgment  creditor,  if  these  take 
their  satisfaction  out  of  the  personal  estate.  (1  P.  Williams, 
679 ;  2  P.  Williams,  720.)  If  a  creditor  has  two  funds,  he 
shall  take  his  satisfaction  out  of  that  which  another  creditor 
has  no  lien.  (2  Atk.,  446  ;  8  Ves.,  388 ;  Story  Eq.  Jur.,  sec. 
566.)  A  mere  bounty  of  the  testator  entitles  the  legatee  to 
call  for  this  species  of  marshalling ;  that  if  the  creditors,  hav- 
ing a  right  to  go  to  the  real  estate  descended,  will  go  to  the 
personal  estate,  the  choice  of  the  creditors  shall  not  deter- 
mine whether  the  legatees  shall  be  paid  or  not.  So  that 
wherever  there  is  a  double  fund,  though  the  court  will  not 
restrain  a  party,  yet  he  shall  not  so  operate  his  payment  as 
to  disappoint  another  claim,  whether  arising  by  the  law  or 
by  the  act  of  the  testator.  (Powell  on  Mort.,  890;  1  Mad. 
Ch.,  767,  769 ;  3  Bland,  502,  516,  38 ;  Story  Eq.  Jur.,  sees. 
558,  566.)  Legatees  are  entitled  to  the  same  equities  w-here 
the  personal  estate  is  exhausted  by  specialty  creditors ;  other- 
wise they  would  be  without  any  means  of  receiving  the 
bounty  of  the  testator.  (Story  Eq.  Jur.,  sees.  565,  566 ;  Ad- 
ams Eq.,  589.)  As  between  a  legatee,  either  pecuniary  or 
specitic,  and  the  heirs  at  law,  if  a  debt  chargeable  both  on 
the  real  and  personal  estate  is  paid  by  the  executors  out  of 
the  personal  property  in  the  first  instance,  the  legatee  will  be 
permitted  to  stand  in  the  place  of  the  original  creditor,  jn^o 
tantOy  and  he  may  recover  the  amount  of  his  legacy,  or  to 
the  extent  of  the  personal  property  so  appropriated,  out  of 
the  real  estate  descended  to  the  heira.  (3  Page,  402.)  Where 
one  legatee  has  two  funds  to  resort  to  for  payment  of  a  legacy, 
and  another  has  only  the  personal  estate,  then  the  assets 
should  be  marshalled.     (9  Hare,  659.) 

in.  The  defendants  take  the  real  estate  of  the  testator  by 
descent,  and  not  as  specific  devisees.  These  lands  are,  there- 
fore, not  exempt  from  sale  for  the  payment  of  specific  and 
pecuniary  legacies.  It  is  a  well-established  principle  of  the 
law  of  real  property,  that  if  a  person  is  entitled  to  the  same 
quality  of  estate  in  the  two  characters  of  heir  and  devisee, 
he  will  take  by  his  preferable  title  of  descent.     {Doe  v.  Tim^ 
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niSy  1  B.  &  A.,  580 ;  Cowden  v.  Chrke,  Hob.,  29 ;  Godolphin  v. 
AbingionSy  2  Atk.,  57 ;  Claplin  v.  Leroux^  5  M.  &  8.,  14.)  In 
Huinsworih  v.  Pelby^  Cro.  Eliz.,  832-919,  there  was  a  devise 
to  the  oldest  son  in  fee  upon  condition  that  if  he  paid  not 
certain  specific  legacies  to  the  testator's  daughter,  the  land 
should  go  to  his  second  son;  the  court  held  that  the  devise 
in  fee  to  the  heir,  being  no  more  than  what  the  law  gives, 
was  void.  A  limitation  to  an  heir  in  a  devise  is  void ;  the 
heir  cannot  b^  a  purchaser.  (Co.  Litt.,  226;  Mainbridge  v. 
Flummery  2  M.  &  K,  93.)  The  rule  is,  if  a  man  devises  by 
his  will  his  land  to  his  heir  at  law  and  his  heirs,  the  devise 
as  such  is  void,  and  the  heir  will  take  by  descent,  and  not  by 
purchase,  for  the  reason  that  the  title  by  descent  is  the  worthier 
and  better  title.  (Powell  on  Devises,  427 ;  6  Qreenleaf,  161 ; 
Jarman  on  Wills,  67 ;  Ellis  v.  Page,  7  Cush.,  161.) 

James  G.  Payne,  for  defendants. 

I  submit,  in  the  first  place,  that  the  paper-writing  of  August 
1,  1871,  is  not  good  or  effective  as  a  testamentary  disposition 
of  any  kind  of  property.  Upon  its  face  it  is  unfinished  and  in- 
complete. It  has  an  attestation  clause  in  the  handwriting  of 
the  testator,  showing  it  to  be  his  intention  that  the  execution 
of  the  paper  should  be  attested ;  that  it  should  be  by  him 
published  and  declared  in  the  presence  of  witnesses,  as  a  cod- 
icil to  his  will,  before  it  should  become  complete  and  opera- 
tive as  such  a  codicil.  It  shows  a  suspension  of  his  intention 
to  dispose  of  his  property  in  the  manner  indicated,  and  that 
the  intention  or  purpose  so  suspended  was  never  resumed. 
When  the  testator  has  chosen  to  prescribe  to  himself  a  special 
mode  of  execution,  and  afterwards  neglects  to  comply  with 
such  prescribed  formalities,  the  inference  to  be  drawn  from 
these  circumstances  is,  that  he  had  not  fully  and  definitely  re- 
solved on  adopting  the  paper  as  his  will.  So  when  the  paper 
is  written  and  signed  by  the  testator,  and  has  an  attestation 
clause  or  memorandum,  not  subscribed  by  witnesses,  the  pre- 
sumption of  law  is  against  it,  and  it  is  not  a  good  will  even 
for  pereonal  property.     (1  Williams  on  Executors,  p.  72 ;  1 
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Jarman  on  Wills,  pp.  93, 98, 156 ;  Beaiy  v.  Beatf/y  1  Adams, 
158 ;  Walker  v.  Walker^  1  Merivale,  503 ;  Mathetos  v.  Warner^ 
4  Vesey  Jr.,  186 ;  Scoti  v.  Rhodes,  1  Phill.,  19 ;  Harris  v.  Bed- 
fordy  2  Phill,  177.)  In  the  latter  case  Sir  John  Nicholl  said : 
"As  the  natural  inference  to  be  drawn  from  an  attestation 
clause  at  the  foot  of  a  testamentary  paper  is  that  the  writer 
meant  to  execute  it  in  the  presence  of  witnesses,  and  that  it 
was  incomplete  in  his  apprehension  of  it  till  that  operation 
was  performed,  the  presumption  of  law  is  against  a  testa- 
mentary paper  with  an  attestation  clause  not  subscribed  by 
witnesses," — "it  is  imperfect."  And  such  is  the  uniform 
language  of  the  courts  in  the  cases  cited.  In  Modern  Pro- 
bate of  Wills,  p.  56,  of  unfinished  or  informal  papers,  it  is 
said  that  the  law  on  this  subject  is  inflexible.  The  following 
American  cases  are  directly  in  point  and  conclusive :  Waller 
V.  Waller y  2  Qratton,  454 ;  Rochelle  f .  Rochelle,  10  Leigh,  125 ; 
Tilghnmn  v.  Stewart^  4  Har.  &  J.,  156 ;  Plater  v.  Groome,  3 
Md.,  134;  Barnes  Y.  Sj/ester,  14  Md.,  507.  There  are  other 
cases  which  treat  of  evidences  of  incompleteness  in  other 
parts  of  the  instrument,  the  leaving  of  blanks,  &c.,  which  1 
have  not  cited.  The  courts  in  all  these  cases,  and  the  text 
writers  on  the  subject  also,  say  that  "  those  who  assert  the 
testamentary  character  of  such  an  instrument  must  show 
distinctly,  and  by  extrinsic  proof,  either  that  the  deceased 
intended  the  paper,  in  its  actual  unfinished  condition,  to 
operate  as  his  will,  or  that  he  was  prevented  by  death  or 
involuntary  accident  from  completing  it."  In  the  present 
case  there  is  not  an  attempt  to  comply  with  either  of  these 
requirements.  Not  an  atom  of  such  proof  has  been  offered. 
The  courts  also  say  the  presumption  against  the  instrument 
is  stronger  where  it  seeks  to  affect  real  estate.  That  is  what 
is  sought  to  be  done  here.  Also,  that  the  presumption  of 
law  is  stronger  against  it  when  it  is  to  alter  a  previously  ex- 
ecated  testamentary  instrument.  Here  the  paper  in  question 
seeks  to  alter  and  revoke,  jn-o  tanto,  the  original  will — a 
will  perfect  and  complete  in  all  its  parts,  and  formally  ex- 
ecuted.   Twenty-five  thousand  dollars  of  the  property  de- 
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vised  bj  that  will  to  the  testator's  children  is  to  be  taken 
from  them,  and  more  than  four-iifths  of  it  given  to  persons 
who  are  no  kin  to  the  testator  or  his  familv.  It  is  not 
strange  that  the  testator  should  have  halted  in  the  accom- 
plishment of  such  a  scheme;  and  it  is  not  unreasonable  to 
presume  that  he  never  finally  concluded  to  consummate 
it.  To  entitle  the  complainants  here  to  substitution  or  a 
marshalling  of  assets,  two  conditions  must  unite :  1.  The 
personalty  must  be  exhausted  in  the  payment  of  debts  which 
were  primarily  payable  from  the  realty;  2.  The  realty  must 
be  in  the  heir  by  descent,  and  not  by  devise.  Neither  of  these 
conditions  is  found  in  this  case.  The  personalty  was  ex- 
hausted in  payment  of  simple  contract  debts,  for  which  it 
alone,  and  not  the  realty,  was  primarily  liable.  Unless  the 
realty  be  subjected  to  the  payment  of  these  debts,  either  by 
statute  or  by  the  will  of  tlpe  testator,  such  payment  must  be 
made  from  the  personalty. 

The  realty  is  not  so  subjected  by  statute  in  this  District, 
nor  by  the  will  of  the  testator.  (2  Hilliard  on  Real  Prop- 
erty, pp.  569,  577 ;  2  Jarman  on  Wills,  646 ;  Story's  Equity 
Jurisprudence,  552,  571-'573;  2  Leading  Cases  in  Equity, 
210  ;  Aldrich  v.  Cooper,  8  Vesey  Jr.,  389 ;  Hannahs  Appeal, 
31  Penn.,  53;  Byrd  v.  Byrd^s  Executors,  2  Brock,  170;  Post 
v.  Mackall,  3  Bland,  499-516 ;  Chase  v.  Lockervmn,  11  Gill.  & 
Johns.,  185;  Gibson  v.  McComiick,  10  Id.,  65;  Stevens  v. 
Gregg,  10  Id.,  143.)  Tliere  must  be  a  deficiency  of  personal 
estate  before  the  creditor  can  resort  to  the  realty,  and  the 
petitioning  creditor  must  show  such  deficiency.  {Gaither  ei 
aL  V.  Welch,  3  Gill.  &  Johns.,  259;  Ellicott  v.  Welch,  1  Bland 
Ch.,  243 ;  Strike's  Case,  Bland  Ch.,  89 ;  Fenwick  v.  Laughlin, 
Bland  Ch.,  474 ;  Bank  of  U.  S.  v.  Uitchie,  8  Peters,  (U.  S.,) 
129.)  In  the  chancery  acts  giving  to  the  court  the  power 
to  decree  a  sale  of  the  real  estate  of  a  deceased  person  for 
the  payment  of  his  debts,  that  power  is  uniformly  coupled 
with  the  condition  precedent  that  the  personal  estate  is  in- 
sufficient. (Act  of  Maryland,  1785,  chap.  72,  sec.  5 ;  Id., 
chap.,  78,  sec.  1.)    Nor  does  the  real  estate  here  go  by  de- 
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scent ;  for  although  the  original  will  devises  all  the  estate  to 
the  heirs,  it  gives  them  a  quality  of  estate  different  from  that 
they  would  take  in  the  absence  of  a  will. 

The  direction  of  the  testator  is,  that  each  of  his  children  shall 
have  an  equal  share  in  his  estate.  Under  our  law,  as  derived 
from  Maryland,  the  children  of  parents  who  die  intestate, 
seized  in  fee  of  lands,  &c.,  take  as  coparcenera.  All  expres- 
sions importing  division  by  equal  shares,  or  referring  to  the 
devisees  as  owners  of  respective  and  distinct  interests — such  as 
"equally  to  be  divided,"  "share  and  share  alike,"  *'  each  an 
equal  share,"  4;c. — create  a  tenancy  in  common,  which  is  a 
diiterent  quality  of  estate  from  that  of  coparcenery.  (1  Jar- 
man  on  Wills,  68 ;  2  Hilliard  on  Real  Property,  528 ;  cases 
cited  in  4  Am.  Com.  Law  Rep.,  361 ;  Gilpin  v.  Hollingsworihy 
3  Maryland,  190;  Hoffer  and  Wife  v.  Deniert,  5  Gill.,  132 ;  1 
Powell,  421,  428 ;  Hall  v.  Jacobs  et  aL^  4  Har.  &  Johns.,  245.) 

Equity  will  not  marshal  the  assets  against  the  devisees 
of  the  realty,  residuary  or  others.  (2  Jarman  on  Wills,  601 ; 
2  Williams  on  Executore,  1461;  Roper  on  Legacies,  469 ; 
Adams  Eq.,  275 ;  Story  Equity  Jurisprudence,  566 ;  Gridley 
V.  Andrews^  8  Conn.,  2 ;  Sxdft  v.  Edson,  5  Conn.,  532 ;  Allen\^ 
Heirs  v.  Allen^  8  Wall.  Jr.,  289 ;  Livingston  v.  Livingston^  8 
Johns.  Ch.,  153 ;    Chase  v.  Lockerman,  11  G.  &  J.,  185.) 

Either  of  the  three  propositions  I  have  contended  for  o 
would  defeat  the  case  of  the  complainants,  and  all  of  the  * 
three  are  completely  sustained  by  the  facts  in  the  case,  and 
by  the  authorities  I  have  cited  as  to  the  law.  The  defend- 
ants here  are  the  children  of  the  testator,  and  the  court  will 
uot  hastily  take  from  them, the  substance  of  the  ancestor  and 
give  it  to  strangers. 

Mr.  Justice  Mao  Arthur  delivered  the  opinion  of  the  court: 
The  complainants  assume  in  their  bill  of  complaint  the 
validity  of  the  codicil  under  which  they  claim  as  legatees. 
The  defendants,  who  are  the  devisees  mentioned  in  the  will, 
assert  that  the  codicil  is  not  a  good  testamentary  paper  for 
any  purpose,  for  the  reason  that  it  was  never  adopted  by  the 
11 
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testator  in  his  life-time  as  a  part  of  his  will.  This  point  must 
be  decided  mainly  upon  the  face  of  the  instrument  itself. 
The  codicil  in  question  is  signed  by  the  testator  beyond  doubt; 
but  he  has  added  thereto  an  attestation  clause  in  his  own  hand- 
writing, which  is  not  signed  by  any  attesting  witnesses.  It 
is  true  that  the  law  does  not  require  a  will  of  personal  prop- 
erty to  be  witnessed  by  any  one ;  yet  when  the  testator  has 
been  anxious  to  write  out  upon  the  papers  a  memorandum 
of  attestation,  it  is  very  clear  that  he  intended  to  acknowl- 
edge and  publish  it  in  the  presence  of  witnesses,  and  that  he 
did  not  consider  it  complete  until  that  formality  was  complied 
with.  There  is  no  proof  or  explanation  in  the  testimony  that 
the  testator  intended  that  the  document  should  have  its  effect 
of  a  testamentary  disposition  in  its  imperfect  condition;  and 
we  must,  therefore,  yield  to  the  inference  that  he  drd  not  de- 
sign it  to  have  any  effect  in  its  present  form.  The  English 
authorities  appear  to  be  uniform  that  "  the  presumption  of 
law  is  against  a  testamentary  paper  with  an  attestation  clause 
not  subscribed  by  witnesses."  Mr.  Jarman,  in  his  work  on 
Wills,  vol.  1,  p.  92,  cites  the  cases  and  explains  the  reasons 
on  which  they  are  founded.  He  observes:  "  Cases,  however, 
sometimes  occurred  under  the  old  law,  and  may  possibly  arise 
under  the  present,  in  which  something  more  than  a  mere  com- 
pliance with  legal  requirements  was  made  necessary  to  the 
efficacy  of  the  will  by  the  testator  himself,  he  having  chosen 
to  prescribe  to  himself  a  special  mode  of  execution ;  for  in 
such  case,  if  the  testator  afterwards  neglects  to  comply  with 
the  prescribed  formalities,  the  inference  to  be  drawn  from 
these  circumstances  is,  that  he  had  not  fully  and  definite!}' 
resolved  on  adopting  the  paper  as  his  will."  And  he  cites 
Beati/  V.  Beati/,  1  Adams,  154,  where  Sir  John  KichoU  said  : 
'^ As  the  natural  inference  to  be  drawn  from  an  attestation 
clause  at  the  foot  of  a  testamentary  paper  is  that  the  writer 
meant  to  execute  it  in  the  presence  of  witnesses,  and  that  it 
was  incomplete  in  his  apprehension  of  it  till  that  operation 
was  performed,  the  presumption  of  law  is  against  a  testament- 
ary paper  with  an  attestation  clause  not  subscribed  by  wit- 
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nesses."  (See,  also.  Walker  v.  Walker^  1  Mer.,  503 ;  Harris  v. 
Bedford,  2  Philp,  177.) 

The  American  cases  present  an  instance  precisely  like  this 
in  Barnes  v.  Syestcr,  14  Md.,  507,  where  the  deceased  lel't  a 
will  which  he  had  signed,  and  there  was  an  attestation  clause 
without  being  subscribed  by  any  witness.    The  court  remark: 

"It  is  well  settled  that  an  instrument  like  the  present  is  to 
be  classed  among  unfinished  testaments,  on  account  of  the 
attestation  clause  without  witnesses,  even  where  the  party 
has  signed  it;  that  the  presuniption  of  law  is  against  such 
paper,  and,  though  a  slight  presumption,  must  be  rebutted  by 
extrinsic  circumstances  in  order  to  its  being  pronounced  for." 

Other  cases,  though  not  precisely  like  this,  seem  to  adopt 
the  same  view  of  the  law;  as,  in  Wallei^  v.  Waller,  1  Gratt.,  454, 
where  the  deceased  made  a  statement  to  an  attorney  in  re- 
gard to  his  will,  which  was  taken  down  from  his  lips  and 
read  over  to  him  at  the  time,  and  he,  approving  of  it,  directed 
the  attorney  to  copy  it  and  bring  it  to  him  for  execution. 
He  lived  four  days  and  expressed  anxiety  to  have  the  will, 
saying,  when  he  had  signed  it  his  affairs  would  be  finished,  but 
he  died  before  it  came.  The  leading  opinion  in  the  case  dis- 
cusses the  proposition,  that  as  the  will  had  been  reduced  to 
writing  during  the  life-time  of  the  testator,  by  his  direction, 
whether  it  was  not  well  executed  tor  some  purposes,  and  the 
court  unanimously  held  that  it  was  not.  But  on  the  subject 
of  the  attestation  which  was  found  at  the  foot  of  the  paper, 
Cabell,  J.,  observes,  in  a  separate  opinion:  "It  is  manifest 
from  the  paper  itself  that  he  (the  deceased)  intended  some- 
thing further  to  be  done;  that  it  should  be  signed  and 
acknowledged  in  the  presence  of  witnesses.  He  did  not, 
therefore,  intend  this  paper,  which  is  not  thus  signed  and 
acknowledged,  to  be  his  will."  Tilghman  v.  StmrU  4  Har.  & 
J.,  175,  and  PlaJlen  v.  Grooms,  3  Md.,  134,  illustrate  to  some 
extent  the  same  doctrine.  According  to  this  view  of  the 
law,  the  codicil  under  consideration  is  unfinished  and  incom- 
plete as  a  testamentary  paper,  and  the  consequence  is  that 
we  must  hold  it  ineffectual  for  any  purpose  whatever. 
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In  addition  to  what  has  been  said  in  regard  to  the  validity 
of  the  codicil,  I  also  think  that  the  second  branch  of  the 
defense  is  an  answer  to  the  relief  prayed  for  in  the  bill. 
But  on  this  point  I  only  express  my  own  views,  for  I  am  not 
quite  sure  that  my  brethren  who  heard  the  argument  have 
given  this  point  weight  in  their  judgment. 

The  complainants  claim  a  right  to  come  upon  the  real 
estate  for  the  amount  of  the  personal  property  which  has 
been  applied  to  the  payment  of  debts.  This  raises  the  in- 
quiry whether  the  realty  is  subject  to  the  payment  of  the 
legacies  provided  in  the  codicil.  The  facts  to  be  considered 
are  these:  The  original  will  contains  a  general  provision  for 
the  payment  of  debts,  but  they  are  not  made  a  charge  upon 
the  real  estate,  nor  are  they  directed  to  be  paid  out  of  any 
particular  propert}^  or  fund.  By  the  language  of  the  will, 
the  children  of  the  testator  are  each  to  have  an  equal  share 
of  the  estate.  It  is  admitted,  in  point  of  fact,  that  the  debts 
have  been  paid  out  of  the  personal  assets,  and  that  these 
being  inadequate  for  that  purpose,  a  lot  of  the  land  has  been 
sold,  under  a  decree  of  this  court,  and  the  proceeds  applied 
to  the  payment  of  all  the  debts  in  full.  The  legacies  in  ques- 
tion are  given  in  money,  with  the  direction  that  they  be  paid 
without  unnecessary  delay.  But  the  codicil  creates  no  fund 
for  their  payment,  nor  are  they  charged,  in  terms,  upon  any 
portion  of  the  estate.  When  these  circumstances  concur  in 
the  same  case,  the  law  is  clear  that  the  real  estate  devised  is 
not  liable  to  contribute  to  make  up  any  deficiency  in  the 
personal  assets  for  the  payment  of  legacies.  {Hayes  v.  SeavcTy 
7  Greenl,  287;  Hum^s  v.  Woody  8  Pick.,  478;  2  Redf.  on 
Wills,  869.)  Nor  will  legacies  prevail  in  a  court  of  equity 
against  a  devisee  of  real  estate,  whether  he  be  a  specific  or  a 
residuary  devisee,  for  they  both  take  by  the  bounty  of  the 
testator.  (1  Story  Eq.  Jur.,  sec.  665 ;  Forredkr  v.  Ijdgh^  Am- 
bler, 171;  Jarm.  on  Wills,  601.)  It  is  true  that  a  creditor 
stands  on  a  diflerent  footing,  for  he  can  lesort  to  the  real 
estate  after  the  personal  assets  are  exhausted.  The  general 
rule  is,  that  the  personal  property  is  the  {Mimary  fund  for  the 
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payment  of  general  creditors. and  pecuniary  legacies  not 
otherwise  provided  for  in  the  will;  but  in  the  distribution, 
the  creditor  is  preferred  to  the  legatee,  even  if  nothing  is  left 
for  the  latter.  In  some  cases,  however,  a  legatee,  in  the  ad- 
ministration of  assets,  is  entitled  to  special  equities;  where, 
for  instance,  the  debts  are,  by  an  expression  in  the  will,  made 
a  charge  upon  the  real  estate,  or  a  trust  is  created  for  their 
payment.  In  all  such  cases,  should  the  personal  estate  be 
exhausted  by  the  creditors,  the  legatee  would  be  permitted  to 
stand  in  their  place  as  against  the  devisee,  and  equity  would 
compel  the  devisee  to  refund  from  the  real  estate  an  amount 
equal  to  the  personal  assets  which  had  been  absorbed  by  the 
debts.  The  same  principle  would  apply  in  case  of  a  specific 
lien  given  by  a  will  on  a  particular  fund  for  the  satisfaction 
of  a  legacy.  Should  the  fund  thus  pledged  be  appropriated 
by  creditore,  the  legatee  would  be  reimbursed  out  of  some 
other  portion  of  the  estate.  So,  also,  if  the  personal  projierty 
were  applied  to  the  payment  of  a  mortgage  debt  created  by 
the  testator  in  his  life-time,  a  legatee  would  stand  in  the  place 
of  the  mortgagee  in  regard  to  the  real  estate  covered  by  the 
mortgage.  The  principle  upon  which  a  court  of  equity  mar- 
shals the  assets  in  circumstances  like  these  against  a  devisee, 
is  based  upon  the  principle  that  whenever  a  creditor  has  two 
funds  to  go  upon,  and  another  claimant  can  resort  to  only 
one  of  them,  and  that  is  exhausted  first  by  the  creditor,  the 
other  party  can  take  his  place  to  the  extent  that  the  fund  has 
been  depleted  upon  which  he  alone  had  a  lien.  A  creditor 
can  enforce  his  demand  against  the  personal  estate,  because 
as  between  him  and  the  representative  of  the  deceased  that 
is  the  primary  fund,  {Lupion  v.  LuptoUy  2  Johns.  Oh.  R.,  624,) 
and  it  is  first  to  be  applied,  even  though  the  real  estate  may 
be  charged.  (1  Story  Eq.  Jur.,  section  571.)  He  has  also  a 
collateral  right  to  resort  to  the  real  estate.  He  is  thus 
doubly  secured.  Equity  will,  however,  see  that  he  exercises 
his  rights  so  as  not  to  absorb,  beyond  redress,  the  only  se- 
curity of  another  in  one  of  the  funds  thus  situated.  This  rule 
does  not  apply  to  this  case,  for  neither  the  debts  nor  legacies 
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are  charged  upon  any  part  of.  the  estate  by  the  terms  of  the 
will.  The  personal  property  has  been  applied,  as  it  ought  to 
be,  in  the  due  course  of  administering  the  estate,  and  the 
fund  for  the  payment  of  debts,  and  the  only  one  for  the  pay- 
ment of  legacies,  have  been  disposed  of  as  the  law  directs. 
Legacies  are  never  charged  unless  the  testator  has  used  lan- 
guage expressing  that  to  be  his  intention,  {Liipion  v.  Lvpton^ 
2  Johns.  Ch.,  624,)  and  there  is  no  such  language  in  this 
codicil.  We  have  seen  that  the  creditor  is  preferred  to  the 
devisee,  (1  Story  Eq.  Jur.,  sec.  507,)  but  the  legatee  is  not. 
The  devisee  takes  his  gift  by  the  will,  without  any  incum- 
brance in  respect  to  legacies  unless  it  is  expressed ;  subject, 
of  course,  to  the  rights  of  creditors.  The  equities  of  the  de- 
visees and  legatees  are  therefore  equal,  and  equity  will  not 
interfere.  (1  Story  Eq.  Jur.,  sec.  571.)  The  testator  had  the 
power  to  incumber  the  devise  with  debts  and  legacies.  There 
is  nothing  here  but  a  general  direction  to  the  executors  to  pay 
the  debts,  and  there  is  no  evidence  of  any  intention  to  charge 
them  on  the  land  in  exoneration  of  his  personal  estate.  If 
the  testator  had  exempted  his  personal  estate  from  the  pay- 
ment of  his  debts,  as  it  was  competent  for  him  to  have  done, 
he  would  thus  have  clearly  provided  a  fund  for  the  satisfac- 
tion of  his  legacies,  and  the  parties  entitled  thereto  would 
have  a  controlling  equity  superior  to  that  of  a  devisee,  and 
he  would  have  the  relief  he  now  invokes.  Wills  generally 
commence  wi^  expressions  such  as,  "After  the  payment  of 
my  debts,"  or, "  Imprimis,  I  direct  my  debts  to  be  paid,"  which 
means  the  same  thing,  and  afterwards  there  is  devise  of  real 
estate.  Numerous  decisions  are  reported  holding  that  lan- 
guage like  this,  charges  the  land  with  the  payment  of  debts, 
and  such  may  now  be  considered  the  established  construction 
of  all  such  expressions  in  a  will.  The  author  on  wills  already 
referred  to  appears  to  me  to  strain  these  authorities  when  he 
seeks  to  infer  from  them  the  doctrine  that  a  mere  direction 
to  pay  debts  makes  them  a  charge  upon  real  estate,  whether 
devised  or  not.  In  the  cases  to  which  he  refers  there  was 
an  express  direction  in  the  will  that  the  debts  or  legacies 
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should  be  first  paid;  and  Chancellor  Kent,  in  reviewing  most 
of  the  same  cases,  in  Liipton  v.  Lupioriy  supra,  concludes  by 
observing:  "It  is  not  sufficient  that  debts  or  legacies  are 
directed  to  be  paid.  That  alone  does  not  create  a  charge, 
but  they  must  be  directed  to  be  firet  or  previously  paid,  or 
the  devise  declared  to  Ije  made  after  they  are  paid."  The 
same  ruling  was  observed  in  Freeman's  Chancery,  192,  and 
in  Eyles  v.  Carey,  1  Verm.,  457. 

I  come  to  the  conclusion  that  the  laud  devised  cannot  be 
charged  with  the  payment  of  the  legacies,  even  conceding 
that  the  codicil  is  a  valid  instrument. 

It  is  also  contended  that  the  devisees  take  as  heirs,  and  not 
as  devisees,  which  would  let  in  legatees  upon  the  devised 
estate.  I  think,  however,  it  is  quite  clear  that  they  take  the 
real  estate  of  the  testator  under  the  will  as  purchasers.  The 
estate  which  they  take  by  virtue  of  the  devise  is  not  the  same 
as  the  interest  they  would  inherit  by  descent.  The  title, 
therefore,  passes  to  .them  by  the  will,  as  it  is  a  better  one 
than  that  conferred  by  the  statute.  This  point  has  been 
frequently  overruled  in  Maryland.  {Gilpin  v.  HoUingsworth, 
3Md.,190;  Hoffarv,Derwent,5Q\l\.,lS2;  act  of  1786,  ch.  45.) 

The  bill  of  complainants  must  be  dismissed. 

Wylib,  J.,  concurred,  being  of  opinion  that  the  trusts 
expressed  in  the  will. deprived  the  legatees  of  any  claim  upon 
the  real  estate. 
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RICHARD  L.  WALLACH.  CHARLES  S.  WALLACH,  AND 
JAMES  ST.  C.  WALLACH  v.  JOHN  VAN  RISWICK. 

Equity.— No.  2990. 

A  tleed  of  conveyance  executed  by  a  grantor  whose  estiite  has  been  judi- 
cially couHscated  under  the  act  of  July  17,  1862,  (12  Stat.,  589,)  is  of 
no  effect,  and  conveys  no  interest  or  title;  and  on  the  death  of  such 
grantor  the  lands  go  to  his  heirs  at  law,  subject  to  his  debts  created 
previously  to  the  act  under  whicli  the  estate  was  confiscated,  provided 
that  the  personal  assets  are  hisufficient. 

STATEMENT    OF   THE   CASE   AND   DECISION. 

The  Supreme  Court  of  the  United  States,  iu  deciding  the 
demurrer  in  the  original  bill,  held  that,  after  the  sale  of  the 
estate  under  the  confiscation  proceedings,  Wallach  had  no 
longer  any  interest  or  ownership  iu  the  land  which  he  could 
convey  by  deed  to  another,  and  no  power  which  he  could  ex- 
ercise for  the  benefit  of  another.  A  statement  and  decision 
of  the  case  will  be  found  in  2  Otto,  202.  The  demurrer  wa3 
therefore  overruled,  and  the  case  came  back  to  this  court  for 
further  proceedings.  Van  Riswick  then  filed  this  answer  to 
the  original  bill,  aud  on  the  same  day,  to  wit.  May  24, 1876, 
upon  leave  being  granted  for  that  purpose,  filed  a  cross-bill 
asking  for  affirmative  relief.  Exceptions  were  interposed  to 
the  answer  and  a  demurrer  to  the  cross-bill.  As  they  both 
set  forth  substantially  the  same  facts,  it  is  proposed  only  to 
state  the  determination  of  the  court  upon  the  issue  raised  by 
the  demurrer  to  the  cross-bill.  The  matters  of  fact  set  forth 
in  the  last-named  pleading  are,  that  Wallach,  at  the  time  of 
his  death,  which  occurred  February  3,  1872,  was  indebted  to 
Van  Riswick  in  an  amount  exceeding  $12,000  on  various 
accounts,  and  that  an  account  was  stated  between  them  at 
the  time  the  deed  was  executed  in  settlement  of  said  indebt- 
edness, and  which  deed  has  been  declared  of  no  eflfect,  as 
aforesaid,  by  the  Supreme  Court;  that  said  indebtedness 
occurred  previous  to  any  act  for  which  the  property  was 
confiscated ;  that  the  relation  of  client  and  attorney  existed 
between  them,  and  owing  to  said  confidential  relation  Van 
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Riswick  was  persuaded  by  Wallach,  who  was  a  lawyer,  that 
the  conveyance  would  operate  to  pass  the  reversion  in  fee- 
simple,  and  that  he  was  not  aware  that  this  was  a  misappre- 
hension until  the  decision  rendered  upon  the  demurrer  to  the 
original  bill  by  the  Supreme  Court  of  the  United  States,  in 
February,  1876,  and  that  no  part  of  said  indebtedness  has 
ever  been  otherwise  paid  to  him ;  that  after  the  purchase  by 
Van  Riswick  at  the  confiscation  sale,  and,  indeed,  ever  since 
the  conveyance  by  Wallach  as  aforesaid,  the  said  Van  Ris- 
wick has  made  extensive  repairs  and  improvements  upon  the 
property  in  good  faith,  and  in  a  full  belief  of  his  title,  and 
that  the  conveyance  was  binding  upon  the  heirs  of  the  said 
Wallach;  that  there  is  no  personal  estate  of  the  said  Charles 
8.  Wallach  to  constitute  a  primary  fund  for  the  satisfaction  of 
any  part  of  said  indebtedness,  and  that  the  real  estate  afore- 
said constitutes  the  only  fund  for  the  satisfaction  of  creditors, 
and  that  the  said  complainants,  as  heirs  at  law  of  Charles  S. 
Wallach,  are  chargeable  to  the  extent  of  the  real  assets  in 
hand  for  the  indebtedness  of  their  ancestor.  The  cross-bill 
concludes  with  a  prayer  for  an  accounting  and  for  the  ap- 
pointment of  a  receiver  of  the  rents  and  profits.  The  bill 
covers  these  facts  in  considerable  detail,  which  it  is  deemed 
unnecessary  to  repeat  in  this  abstract.  Upon  the  demurrer 
to  his  cross-bill  the  counsel  for  the  heira  contended  that  thev 
took  the  estate  free  from  the  demands  of  the  creditors  of  the 
ancestor,  unless  secured  by  pre-existing  liens  upon  the  prop- 
erty. The  court,  however,  were  of  opinion  that  they  took  as 
heirs,  and  subject  to  the  debts  which  their  ancestor  had  cre- 
ated previous  to  the  act  for  which  the  estate  was  confiscated. 
The  exceptions  to  the  answer  and  the  demurrer  to  the  cross- 
bill were  therefore  overruled. 
Decree  accordingly. 

Albert  Pike,  Robert  W.  Johnson,  and  Luther  H.  Pike,  for  the 
heirs  of  Wallach. 

Durant  ^  Homor  and  Lambert  ^  Darlington,  with  whom 
was  il.  T.  Merrick^  for  Van  Riswick. 
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JOHN  HITZ  ET  AL.,  ASSIGNEES  OF  aEORGE  MAT- 
TINGLY,  V.  THE  NATIONAL  LIFE  INSURANCE  COM- 
PANY OF  THE  UNITED  STATES  OF  AMERICA  ET  AL. 

Equity.— No.  4049. 

A  resale  of  property  embraced  in  a  trust  deed  made  under  order  of  the 
court  will  be  confirmed,  alLhou<]^h  the  party  who  holds  the  notes  la 
the  purchaser  for  a  sum  less  than  the  amount  due,  there  being  no 
other  bidder,  provided  the  sale  were  fairly  and  honestly  conducted. 

STATEMENT   OF   THE   CASE   AND   DECISION. 

Exceptions  to  sale  by  trustee. 

The  trust  deeds  were  executed  in  August,  1872,  upon  four 
lots  in  square  371,  located  on  the  north  side  of  K  street,  in 
the  city  of  Washington,  to  secure  the  sura  of  $41,000  to  the 
National  Life  Insurance  Company,  payable  in  five  years,  with 
interest  at  ten  per  centum  semi-annually,  with  power  of  sale 
in  default  of  payment  of  either  principal  or  interest.  The 
defendants  Rollins  and  Chandler  were  the  trustees.  The 
deed  of  trust  was  made  by  one  Gilbert,  who  conveyed  to 
George  Mattingly,  and  the  latter  conveyed  to  the  complainant 
by  voluntary  assignment  for  the  benefit  of  creditors. 

Default  having  been  made  in  the  payment  of  interest,  the 
trustees  advertised  the  property  for  sale,  and  the  same  was 
struck  off  to  the  insurance  company.  The  recent  bill  was 
tiled  by  the  complainants  to  vacate  these  sales,  and  at  the 
special  term,  July  21,  1875,  a  decree  was  passed  setting  the 
sales  aside  with  costs. 

From  this  decree  the  defendants  appealed,  and  on  Februaiy 
12,  1876,  the  decree  of  the  special  term  was  affirmed,  with 
leave  to  the  complainants  to  pay  the  interest  due  within  ninety 
days;  upon  default  in  paying  the  interest  within  the  time 
limited,  the  property  to  be  sold  by  trustees  to  be  appointed 
by  the  justice  holding  the  special  term,  and  the  cause  was 
remanded  for  further  proceedings  under  this  decree. 

The  interest  not  having  been  paid  within  the  time  limited, 
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the  defendants,  on  the  6th  day  of  June  last,  filed  a  motion 
in  the  court  below  for  the  appointment  of  trustees  to  sell  the 
property.  This  motion  was  heard  on  the  day  it  was  filed, 
and,  after  argument,  a  decree  was  passed  appointing  the  de- 
fendants Rollins  and  Chandler  to  resell  the  property. 

The  property  was  again  knocked  down  to  the  insurance 
company,  one  of  the  defendants  who  held  the  notes.  The 
complainants  filed  exceptions  to  the  report  of  the  tnistees  of 
the  sales  because  there  was  only  one  bid,  and  that  made  by  the 
party  secured  by  the  trust  deeds,  and  also  because  the  prop- 
erty was  sold  for  an  inadequate  price.  It  ought  also  to  be 
stated  that  the  same  objections  were  alleged  in  ihe  bill  against 
the  first  sale.  On  August  1, 1876,  a  decree  was  passed  over- 
ruling these  exceptions  and  confirming  the  sale.  From  this 
decree  the  complainants  appealed.  The  court  in  general 
term  affirmed  the  decree,  holding  that  the  decree  directed 
the  trustees  to  sell  the  property  at  public  auction,  that  the 
sale  appeared  to  have  been  fairly  and  honestly  conducted, 
and  the  prices,  in  view  of  all  the  testimony,  were  not  of  such 
an  inadequate  kind  as  to  justify  the  interference  of  a  court  of 
equity. 

Edwards  ^  Barnard^  for  complainants. 

Frank  W.  Hackett,  for  defendants. 
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THE  UNITED  STATES,  ON  THE  RELATION  OF  GEORGE 
F.  WORK,  V.  GEORGE  S.  BOUT  WELL,  SECRETARY 
OF  THE  TREASURY. 

At  Law.— No.  8694. 

I.  A  writ  of  luan^aiuus  will  not  be  issued  by  tliis  court  to  compel  the 

Sc'crctary  of  tiie  Troasnry  to  draw  his  warrant  for  tlie  payment  of 
money  when  the  act  involves  tiie  exercise  of  jiid^^ment  or  discretion. 

II.  Tliis  court  will  not  compel  the  St»cr(»tary  of  the  Treasury,  by  a  writ 

of  mandamus,  to  draw  his  wan-ant  upon  tiie  Treasuier  for  the  pay- 
nuMit  of  money  unless  there  has  been  a  specific  appropriation  for 
the  particular  claim,  and  a  direction  by  Congress  for  its  payment. 

STATEMENT   OF   THE   CASE. 

This  is  a  proceeding  instituted  by  petition  for  a  writ  of 
mandamus  to  compel  the  Secretary  of  the  Treasury  to  pay  to 
the  relator  a  certain  amount  of  money  found  to  be  due  to  the 
latter  from  the  United  States. 

The  petition  sets  forth  that  in  1863,  by  a  charter-party  or 
contract  in  writing.  Work  chartered  a  8teaml)oat  to  the  War 
Department  for  use  as  a  transport  in  the  military  service, 
aovenanting  in  the  charter-party  that  the  government  should 
assume  the  war  risks  and  pay  the  owner  the  value  of  the 
vessel  if  it  happened  to  be  destroyed  by  the  contingencies  of 
war  incident  to  its  employment,  and  that  the  owner  should 
assume  the  marine  risks.  The  vessel  having  caught  fire,  was 
blown  up  in  the  Potomac  River  by  order  of  the  military 
authorities.  The  petitioner  thereupon,  in  accordance  with 
law,  presented  to  the  Third  Auditor  of  the  Treasury  his  claim 
against  the  United  States  for  the  value  of  the  vessel.  The 
Third  Auditor  allowed  the  claim  to  the  extent  of  $8,200,  and 
the  Second  Comptroller  confirmed  the  award.  The  Secretary 
of  War — to  whom,  as  the  head  of  the  department  against 
which  the  claim  arose,  the  balance  was  then  certified  bv  the 
Second  Comptroller — approved  the  decision,  and  drew  his 
requisition  on  the  Secretary  of  the  Treasury  for  the  amount, 
to  be  paid  out  of  the  funds  in  the  Treasury  appropriated  to 
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the  support  of  the  War  Department.  The  Secretary  of  the 
Treasury  refused  to  honor  the  requisition. 

The  respondent,  in  his  answer  or  return  to  the  rule  served 
on  him  to  show  cause  why  the  writ  should  not  issue,  sets  up 
a  plea  denying  the  jurisdiction  of  the  court  and  its  right  to 
control  him  as  an  executive  officer  of  the  government;  that 
the  matter  of  drawing  a  wxrrant  for  the  amount  of  the  award 
is  a  matter  involving  judgment  and  discretion ;  that,  under 
the  law,  he  has  the  right  to  return  the  papers  to  the  auditing 
officer  with  his  objections,  or  send  it  to  the  Court  of  Claims 
for  adjudication ;  and  that  he  holds  the  case  under  advise- 
ment for  such  disposal  of  it,  and  he  claims  the  right  of  re- 
viewing the  decision  of  the  auditing  officers,  and  of  absolutely 
refusing  to  allow  the  claim  or  draw  his  warranty  if  he  considers 
the  claim  unfounded. 

The  case  has  been  certified  up  to  be  argued  in  the  general 
term  in  the  first  instance. 

George  Taylor ^  M,  F.  Morris^  and  F,  C,  Wood,  for  petitioner, 
presented  the  following  points : 

Ist.  This  honorable  court  has  jurisdiction  in  this  case.  The 
act  the  performance  of  which  is  sought  to  be  enforced  by  th« 
writ  of  mandamus,  is  merely  a  ministerial  duty  attecting  an 
individual  right,  and  does  not  admit  of  the  exercise  of  judg- 
ment or  discretion  on  the  part  of  the  honorable  Secretary  of  thq 
Treasury.  This  court,  therefore,  has  jurisdiction  and  authority 
to  compel  him  to  perform  that  act  and  to  issue  his  loarrani  for 
the  payment  of  the  claim  on  the  requisition  of  the  Secretary 
of  War.  {Marbwrij  v.  Madison,  1  Cr.,  187 ;  Kendall,  Post- 
master-General, v.  The  United  States,  12  Pet.,  527;  State  of 
Jtississippi  v.  Johnson^  Wall.,  498 ;  Chines  v.  Thompson,  7 
Id.,  363;  Secrelary  v.  McGarrahan,  9  Wall.,  312;  Reeside  v. 
Walker,  11  How.  R.,  272;  Smyth's* case,  5  Nev.  &  Man.  R., 
589 ;  6  Id.,  609.) 

2d.  This  is  a  claim  against  the  War  Department  for  loss 
or  expenditure  incurred  in  that  department,  and  was  properly 
presented  to  the  Third  Auditor,  cei^tified  to  and  approved  by 
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the  Second  Comptroller,  and  the  balance  found  to  be  due  cer- 
tified  by  the  said  Comptroller  to  the  Secretary  of  War,  who 
approved  of  the  settlement  and  issued  his  requisition  on  the 
Secretary  of  the  Treasury  for  the  payment  of  the  claim  out 
of  an  appropriation  subject  to  his  requisition  and  unexpended. 
These  acts  were  in  accordance  with  the  acts  of  Congress  pro- 
viding for  the  settlement  and  payment  of  such  claims.  And 
this  settlement  of  the  accounting  officere  is  final  and  con- 
clusive on  the  executive  branches  of  the  government,  and 
cannot  be  changed  or  modified  by  the  Secretary  of  the  Treas- 
ury. No  discretion  is  left  in  that  officer  as  to  the  correctness 
of  the  settlement.  (Act  September  2,  1789,  1  Stat.,  65 ;  act 
March  3,  1817,  3  Stat.,  366 ;  act  May  7,  1822,  3  Stat.,  689 ; 
act  March  8,  1849,  9  Stat.,  414;  act  March  3, 1863,  12  Stat., 
743 ;  act  of  1866 ;  act  of  March  30,  1868, 15  Stat.,  54.) 

8d.  Independent  of  the  acts  of  March  30,  1868,  and  June 
25,  1868,  neither  the  Secretary  of  the  Treasury,  nor  even  the 
head  of  the  department  to  whom  such  claims  were  required 
by  law  to  be  certified,  had  any  discretion — as  claimed  in  the 
answer  of  the  honorable  Secretary  of  the  Treasury  in  this 
case — in  the  matter  of  drawing  his  warrant  or  requisition,  but 
was  compelled  in  the  performance  of  his  duty  under  the  law, 
as  it  stood  prior  to  these  acts,  to  issue  the  same.  (Act  Sep- 
tember 2,  1789,  4  Stats.,  65;  act  March  3,  1817,  3  Stats., 
366 ;  opinion  of  Attorney-General  Wirt  of  October  20, 1823, 
Opinions  of  Attorneys-General,  471, 475 ;  Id.,  479,  506,  528 ; 
opinion  of  Attorney-General  Taney  of  April  5,  1832,  Opin's, 
871,  872;  act  March  30,  1868,  15  Stats.,  54;  report  of  com- 
mittee, 3d  sess.,  40th  Congress,  Report  No.  26,  made  Feb- 
ruary 15,  1869.) 

4th.  By  the  act  of  March  30,  1868,  section  1,  (15  Stats., 
54,)  Congress  declared  this  to  be  the  true  construction  of  the 
law,  and,  instead  of  givmg  such  discretion  to  the  honorable 
Secretary  of  the  Treasury,  expressly  declares  that  he  shall  not 
have  such  discretion,  and  makes  the  settlement  of  the  account- 
ing officers  final  and  conclusive,  and  beyond  the  control  of 
the  heads  of  departments.     Nor  does  the  proviso  of  this  act 
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authorize  the  Secretary  of  the  Treasury  to  exercise  any  dis- 
cretion or  judgment  in  the  matter,  or  to  submit  the  case  to 
the  Comptroller  for  review.  Nor  does  the  seventh  section  of 
the  act  of  June  25, 1868,  (15  Stats.,  76,)  give  to  the  honorable 
Secretary  of  the  Treasury  any  discretion  or  authority  to  refer 
the  case  to  the  Court  of  Claims.  {Delaivare  River  Steamboat 
Co.  V.  The  United  States^  5  Nott  &  Huntingdon,  55.) 

George  P.  Fishery  for  respondent. 

1.  Independently  of  the  act  of  Congress  of  March  30, 
1868,  (15  Stats,  at  Large,  p.  54,)  and  independently  of  act  of 
June  25,  1868,  (Id.,  p.  76,)  the  Secretary  of  the  Treasury  is 
not  subject  to  the  jurisdiction  of  this  court;  because  the 
drawing  of  a  warrant  is  in  the  line  of  the  general  duties  of 
his  office,  in  regard  to  the  discharge  of  which  he  is  not  sub- 
ject to  the  control  of  the  court.  (Decatur  v.  Paulding,  14 
Pet.,  515.) 

2.  By  the  act  of  March  30,  1868,  the  Secretary  of  the 
Treasury  .may  submit  to  the  Comptroller  any  facts  in  his 
judgment  affecting  the  claim  for  the  review  of  the  Comp- 
troller ;  and  whether  he  will  do  so  or  not  is  a  matter  of  judg- 
ment and  discretion. 

3.  By  section  7  of  the  act  of  June  25,  1868,  the  Secretary 
of  the  Treasury  may  transmit  a  claim  of  the  class  of  the  one 
under  consideration,  with  vouchers,  &c.,  to  the  Court  of 
Claims  for  adjudication  there ;  and  whether  he  will  do  so  or 
not,  or  whether  he  act  under  the  statute  of  March  30,  or  the 
statute  of  June  25,  1868,  is  a  matter  involving  judgment 
and  discretion. 

Mr.  Justice  Humphreys  delivered  the  opinion  of  the  court: 
The  petitioner  asks  this  court  for  a  writ  of  mandamus  to 
compel  the  Secretary  of  the  Treasury  of  the  United  States  to 
draw  his  warrant  on  the  Treasurer  for  $8,200  in  favor  of  the 
petitioner,  the  same  being  a  sum  of  money  for  which  the 
Secretary  of  War  made  requisition  on  the  Secretary  of  the 
Treasury,  to  be  paid  out  of  the  funds  appropriated  to  the  sup- 
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port  of  the  War  Department;  but  there  has  been  no  specific 
appropriation  for  this  particular  claim. 

The  nature  and  character  of  the  writ  presupposes,  before 
its  issuance,  a  final,  definite  judicial  determination  in  favor 
of  the  party  applying,  leaving  nothing  to  be  investigated  to 
establish  the  correctness  and  justice  of  petitioner's  right  of 
redress.     (6  Bacon  Abr.,  418.) 

In  Reeside  v.  Walker^  11  Howard,  272,  the  Circuit  Court  of 
this  District  declined  to  issue  a  mandamus  to  the  Secretarv 
of  the  Treasury  to  pay  over  money,  and  the  Supreme  Court 
aflSnned  the  judgment. 

The  duty  and  office  of  the  Secretary  of  the  Treasury  in 
drawing  warrants,  except  in  instances  specified,  defined,  and 
already  ascertained  by  direct  act  of  Congress,  can  scarcely 
be  said  to  be  purely  ministerial,  leaving  no  judgment  to  be 
exercised,  and  stripping  him  of  all  discretion. 

There  is  no  other  head  of  any  other  department  who  is 
responsible  for  the  orders  which  draw  the  money  directly 
from  the  Treasury.  Nor  can  he  legally  draw  any  therefrom 
except  in  pursuance  of  appropriation  made.  If  he  mistakes, 
and  supposes  that  an  appropriation  has  been  made,  when,  in 
fact,  he  has  wrongly  construed  the  act  of  Congress  on  that 
subject,  he  would  be  liable  and  answerable  for  such  mistake. 
Hence  there  is  necessarily  a  discretion  of  judgment  to  be  ex- 
ercised by  him  even  in  these  instances.  And  so  the  Supreme 
Court  determined  in  Decatur  v.  Pauldinff,  14  Peters,  497. 
Chief  Justice  Taney  delivered  the  opinion  of  the  court  in  that 
case,  and  on  the  subject  of  the  functions  of  the  heads  of  the 
departments  said: 

"In  general,  such  duties,  whether  imposed  by  act  of  Con- 
gress or  by  resolution,  are  not  mere  ministerial  duties.  The 
head  of  an  executive  department  of  the  government,  in  the 
administration  of  the  various  and  important  concerns  of  his 
office,  is  continually  required  to  exercise  judgment  and  dis- 
cretion. He  must  exercise  his  judgment  in  expounding  the 
laws  and  resolutions  of  Congress  under  which  he  is  required 
to  act." 
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The  same  general  principles  were  stated  by  the  court,  Jus- 
tice Miller  delivering  the  opinion,  in  Gaines  v.  Thompson,  7 
Wallace,  both  as  to  injunction  and  mandamus.  The  case 
of  Kendall  v.  The  United  States,  12  Peters,  taken  and  consid- 
ered with  subsequent  expositions,  eliminations,  and  expurga- 
tions by  the  same  tribunal,  may  be  relied  upon. as  the  received 
doctrine,  and  as  detining  the  class  of  cases  where  the  court  will 
take  jurisdiction  and  where  decline.  Subsequent  rulings  re- 
duce the  determination  in  the  case  of  Kendall  to  the  following 
limited  compass: 

"The  act  required  to  be  done  by  the  Postmaster-General 
is  simply  to  credit  the  relators  with  the  full  amount  of  the 
award  of  the  Solicitor.  This  is  a  precise,  definite  act,  purely 
ministerial,  and  about  which  the  Postmaster-General  had  no 
discretion  whatever.  This  was  not  an  official  act  in  any 
other  sense  than  being  a  transaction  in  the  department  where 
the  books  and  accounts  were  kept,  and  was  an  official  act  in 
the  same  sense  that  an  entry  in  the  minutes  of  a  court,  pur- 
suant to  an  order  of  the  court,  is  an  official  act.  There  is  no 
room  for  the  exercise  of  any  discretion,  official  or  otherwise." 

This  was  the  language  used  by  the  court  in  Kendall's  case, 
and  it  has  since  been  stated  by  the  court  to  have  been  the 
ground  on  which  the  jurisdiction  was  placed.  In  Marbury  v.. 
Madisony  Chief  Justice  Marshall  said: 

"It  is  not  by  the  office  of  the  person  to  whom  the  writ  is 
directed,  but  the  nature  of  the  thing  to  be  done,  that  the 
propriety  or  impropriety  of  issuing  a  mandamus  is  to  be 
determined." 

Has  any  act  of  Congress  authorized  any  one  else,  any  offir 
cer,  high  or  low,  than  the  Secretary  of  the  Treasury,  to  draw 
money  from  the  Treasury  ?  Can  any  court  order  money  to 
be  drawn  therefrom?  Has  any  act  of  Congress  conferred 
upon  any  court  the  power  to  order  it  ?  Courts  may,  in  proper 
cases,  determine  that  a  claim  exists  against  the  government, 
but  there  the  power  of  the  courts  over  the  store-house  of  the 
nation  ceases.  But  can  the  mandate  of  this  body  be  legally 
issued  to  the  custodian  of  the  warrants  of  the  government 
12  / 
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requiring  him  to  respond  to  the  requisition  of  the  head  of 
another  department  of  the  government,  and,  willing  or  un- 
willing, in  accordance  with  his  judgment  or  against  his  judg- 
ment, require  him  to  pa}'  up  ?  Or  has  the  Secretary  of  the 
Treasui-v  any  discretion  left,  or  any  judgment  to  exercise  in  the 
performance  of  this  duty?  Is  the  act  or  are  the  acts  of  Con- 
gress imperative,  direct,  and  explicit  in  the  case;  and  is  noth- 
ing left  but  to  do  this  or  be  answerable  to  the  court?  If  not, 
the  writ  should  issue;  if  something  else  is  left,  and  can  rea- 
sonably be  done,  then  the  writ  should  not  issue.  The  peti- 
tioner may  appeal  to  Congress,  because  this  is  an  alleged 
claim  against  the  government.  If  it  is  just,  that  power  will 
order  it  paid;  if  not,  it  must  fail.  The  money  will  still  be  in 
the  Treasurv;  if  taken  out  now  bv  our  order,  it  will  never 
find  its  way  back.  Let  us  look  more  closely  into  the  case  of 
Mffrbarij'v.  MadisoK,  and  see  to  what  point  the  rights  of  the 
petitioner  had  arrived.  The  President  had  nominated,  the 
Senate  had  advised  and  consented  to  the  appointment,  com- 
missions' had  been  signed  in  due  form  by  the  President,  and 
the  seal  of  the  United  States  had  been  affixed  to  the  said  com- 
missions by  the  Secretary  of  State,  and  now  nothing  remained 
but  to  deliver  them.  The  whole  question  had  passed  from 
the  control  of  the  executive  department;  neither  the  Pres- 
ident nor  any  head  of  a  department  had  any  longer  any  con- 
trol over  the  subject  at  all;  the  right  had,  as  the  court  deter- 
mined, vested.  The  question  could  not  be  reviewed  by  the 
President  himself,  nor  by  any  head  of  any  department.  The 
ground  could  not  be  gone  over;  the  determination  was  abso- 
lute and  final,  and  irrevocable.  Have  the  relations  of  the 
executive  departments  and  their  duties,  and  the  judicial  de- 
partment and  its  control,  been  changed  or  altered  by  any  act 
of  Congress  ? 

We  think  they  have  not.  The  act  of  June  25,  1868,  (15 
Stats.,  76,)  does  not  change  the  relation  of  any  other  depart- 
ment to  the  judicial,  nor  does  it  enlarge  the  jurisdiction  of 
the  courts  of  law  or  equity.  Then  we  must  fall  back  upon 
the  line  long  since  established  and  marked  out  for  the  judi- 
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cial  branch,  else  we  throw  the  whole  force  of  the  government 
into  confusion  bv  collision  of  different  branches.     The  act  of 
Congress  of  the  United  States  of  June  25, 1868,  was  intended 
and  designed — as  it  expressly  provides — to  regulate  the  ac- 
tion of  heads  of  departments  in  their  intercourse  with  the 
Court  of  Claims,  and  it  goes  no  further.     What  does  the 
act  of  Congress  of  March  30,  1868,  acc(;mplish  or  require  to 
be  done?     It  explains,  interprets,  and  directs  that  the  act  of 
March  3,  1817,  shall  not  be  taken  *'to  authorize  the  heads  of 
departments  to  change  or  modify  the  balances  that  may  be 
certified  to  them  bv  the  Commissioner  of  Customs  or  the 
Comptroller  of  the  Treasury,  but  that  such  balances,  when 
stated  by  the  auditor,"  &c.,  shall  "be  subject  to  revision  only 
by  Congress  or  the  proper  courts."     Now,  pause  to  see  where 
the  court  itself  stands  in  the  face  of  this  act,  in  the  exercise 
of  the  power,  legally,  to  issue  the  writ  of  mandamus.     This 
writ  must  not  be  calle'd  into  requisition  if  any  other  proceed- 
ings can  be  had.     But  here  is  an  express  provision  that  the 
matter  of  revision  may  be  had  by  "  Congress  or  the  proper 
courts."     In  the  case  of  Kendall,  Congress,  the  last  resort, 
the  final  arbiter  within  its  constitutional  limits,  had  acted, 
had  specifically  directed  a  certain,  definite  piece  of  clerical, 
ministerial  work  to  be  done — no  doubt  of  the  construction  of 
what  was  required;  and  what  was  required  to  be  done  by  the 
act  w^as  within  the  bounds  and  limits  of  the  constitutional 
powers  of  the  legislative  department.     Had  Congress  tran- 
scended constitutional  bounds,  the  court  could  have  controlled 
its  action.     The  act  of  July  28,  1866,  section  8,  (14  Stats,  at 
Large,  327,)  amends  section  4  of  act  of  March  3, 1849,  by  pro- 
viding: "That  the  said  auditor  shall  in  all  cases  transmit  his 
adjustment,  with  all  the  papers  relating  thereto,  to  the  Second 
Comptroller  for  his  revision  and  decision  thereon,  the  same 
in  all  respects  as  is  provided  in  the  act  of  the  2d  of  Septem- 
ber, 1789."     What  was  the  act  of  March  3,  1849  ?     (9  Stats. 
at  Large,  414.)    It  was  "  an  act  to  provide  for  the  payment  of 
horses  and  other  property  lost  or  destroyed  in  the  military 
service  of  the  United  States."     This  act  bad  been  amended 
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on  March  8,  1863,  iu  section  2,  by  providing  by  section  5: 
"That  section  2  of  the  act  of  1849  should  be  construed  to 
include  steamboats  and  other  vessels,  &c.,  in  the  property  to 
be  allowed  and  paid  for  when  destroyed  and  lost  under  the 
circumstances  provided  for  in  said  act."  The  act  of  1849, 
amended  as  stated,  provided  in  the  second  section  for  the 
payment  of  property  lost  or  destroyed  in  the  service  of  the 
United  States,  "  except  in  cases  where  the  risk  to  which  the 
property  would  be  exposed  was  agreed  to  be  incurred  by  the 
owner."  The  third  section  of  said  act  provides  that  such 
claims  shall  be  adjusted  by  the  Third  Auditor,  under  such 
rules  as  shall  be  prescribed  by  the  Secretary  of  War.  The 
claim  in  controversy  grows  out  of  an  alleged  destruction  of  a 
steamboat  or  tug,  and  the  Third  Auditor  of  the  Treasury 
allowed  the  claim,  afler  adjustment,  and  transmitted  the 
same  to  the  Second  Comptroller  of  the  Treasury,  which  was 
adjusted  and  allowed  by  him;  and  being  approved  by  the 
Secretary  of  War,  a  request  was  made  by  the  said  Secretary 
of  War  to  the  respondent,  the  Secretary  of  the  Treasury,  to 
draw  his  warrant  for  $8,200  in  favor  of  petitioner. 

The  Secretary  of  the  Treasury  refused  to  draw  his  warrant 
on  the  ground  that,  in  his  opinion,  the  United  States  was  not 
bound  to  pay,  under  the  contract  with  the  owner,  for  the 
vessel  or  steam-tug,  she  having  been  destroyed  by  fire,  the 
risk  of  which,  the  Secretary  alleges,  the  owner  took  upon 
himself — that  being  the  contract  as  evidenced  by  the  charter- 
party  of  aflfreightment. 

It  may  be  broadly  asserted  and  legally  maintained  that  it 
does  not  rest  within  the  jurisdiction  of  any  court  by  any 
process  to  compel  the  Secretary  of  the  Treasury  to  draw 
money  from  the  Treasury,  nor  to  compel  him  to  draw  his 
warrant  in  favor  of  any  one,  nor  to  sign  the  same  and  deliver 
it  to  any  one,  for  a  controverted  claim. 

The  second  section  of  the  act  of  September  2, 1789,  entitled 
"An  act  to  establish  the  Treasury  Department,"  contains  this 
clause: 

"That  it  shall  be  the  duty  of  the  Secretary  of  the  Treasury 
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*  *  *  to  decide  on  the  forms  of  keeping  and  stating  ac- 
counts and  making  returns,  and  to  grant,  under  the  limita- 
tions lierein  established,  or  to  be  hereafter  provided,  all  war- 
rants for  moneys  to  be  issued  from  the  Treasury  in  pursuance 
of  appropriations  by  law." 

The  Constitution  has  carefully  coniined  the  power  over  all 
the  property  of  the  government  in  the  legislative  department, 
and  the  legislative  <iepartment  has  attached  to  the  office  of 
the  Treasury  the  entire  custody  of  the  moneys  of  the  govern- 
ment, and  has  confided  to  the  Secretary  thereof  in  his  official 
capacity  the  sole  power  to  draw  warrants,  not  as  a  ministerial 
act,  but  as  an  officer  of  the  government  in  his  official  capacity, 
and  has  intrusted  to  his  judgment  and  discretion  when  and 
in  what  sums  to  draw ;  for  he  could  draw  upon  New  York, 
New  Orleans,  and  San  Francisco  to  liquidate  claims  in  favor 
of  the  same  individual.  The  necessities  of  the  government 
might  require  this  to  be  done. 

He  is  expected  so  to  use  his  judgment  and  discretion  in 
drawing  those  warrants  as  that  the  credit  of  the  government 
shall  not  suiter,  and  he  must  be  left  free  of  the  mandates  of 
any  but  the  legislative  department.  In  the  case  of  Decatur 
V.  Paulding^  14  Pet.,  Chief  Justice  Taney  says; 

"Now,  can  the  court,  by  mandamus,  act  directly  upon  the 
officer  and  guide  and  control  his  judgment  or  discretion  in 
the  matters  committed  to  his  care  in  the  ordinary  exercise  of 
his  official  duties?  *  *  *  The  interference  of  the  court 
with  the  performance  of  the  ordinary  duties  of  the  executive 
departments  would  be  productive  of  nothing  but  mischief, 
and  we  are  quite  satisfied  that  such  a  power  was  never  in- 
tended to  be  given  to  them." 

This  language  was  quoted  and  approved  by  the  court  in 
the  case  of  Gaines  v.  Thompson,  already  cited. 

It  is  difficult  to  conceive  of  an  official  duty  depending  upon 
discretion  and  judgment  more  than  that  of  drawing  w^arrants 
upon  the  Treasury,  and  of  the  proper  adjustment  and  distribu- 
tion of  the  moneys  in  the  Treasury,  the  disposal  of  which  has 
been  very  wisely  reserved  to  the  power  that  raises  that  money, 
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and  to  the  special  officers  to  distribute  it  under  the  sole  super- 
vision of  that  power.  It  is  to  be  perceived  that  whenever 
the  legi^^lative  department  shall  see  that  the  interest  of  the 
country  and  the  rights  of  individual  citizens  demand  the  aid 
of  the  courts  to  control  the  Treasury,  the  jurisdiction  of  those 
courts  will  be  extended.  We  think  that  it  would  be  profitable 
to  examine,  as  a  legal  question,  into  the  principles  enunciated 
in  the  opinion  of  the  learned  judge  who  delivered  the  opinion 
in  the  case  of  Brashear  v.  Mason,  6  How.  Mr.  Justice  Nelson 
delivered  a  well-considered  opinion  in  that  case,  and  an  ex- 
tract or  two  from  the  same  will  exhibit  the  reason  why  a  court 
cannot  enter  the  Treasury  by  its  order: 

*'  Formerly,  the  moneys  appropriated  for  the  War  and  Navy 
Departments  were  placed  in  the  Treasury  to  the  credit  of  the 
respective  secretaries.  That  practice  has  been  changed,  and 
all  the  moneys  in  the  Treasury  are  in  'to  the  credit  or  in  the 
custody  of  the  Treasurer,  and  can  be  drawn  out,  as  we  have 
seen,  only  on  the  warrant  of  the  Secretary  of  the  Treasury, 
countersigned  by  the  Comptroller.  It  will  not  do  to  say 
that  the  result  of  the  proceding  by  mandamus  would  show 
the  title  of  the  relator  to  his  pay,  the  amount,  and  whether 
there  were  any  moneys  in  the  Treasury  applicable  to  the  de- 
mand ;  for,  upon  this  ground,  any  creditor  of  the  government 
would  be  enabled  to  enforce  his  claim  against  it,  through  the 
head  of  the  proper  department,  by  means  of  this  writ,  and 
the  proceeding  by  mandamus  would  become  as  common  in 
the  enforcement  of  demands  upon  the  government  as  the 
action  of  assumpsit  to  enforce  like  demands  against  indi- 
viduals." 

In  the  case  of  United  States  v.  Guthrie,  17  How.,  the  court 
uses  this  language: 

"  Whether,  under  the  organization  of  the  Federal  govern- 
ment, or  by  any  principle  of  law,  there  can  be  asserted  a 
power  in  the  Circuit  Court  of  the  United  States  for  the  District 
of  Columbia,  or  in  this  court,  to  command  the  withdrawal  of  a 
sum  or  sums  of  money  from  the  Treasury  of  the  United  States, 
to  be  applied  in  satisfaction  of  disputed  or  controverted  claims 


to  1879.J  Supreme  Court,  D.  C.  183 


The  United  iStates  v.  BoutwelL 


against  the  United  States  ?  *  *  *  It  would  occur  to  every 
mind  that  a  treasury  not  fenced  round  or  shielded  by  fixed 
and  established  modes  and  rules  of  administration,  but  which 
could  be  subjected  to  any  number  or  description  of  demands, 
asserted  and  sustained  through  the  undefined  and  uudefinable 
discretion  of  the  courts,  would  constitute  a  feeble  and  inade- 
quate provision  for  the  great  and  inevitable  necessities  of  the 
nation.  The  government,  under  such  a  regime,  or,  rather, 
under  such  an  absence  of  all  rule,  would,  if  practicable  at 
all,  be  administered,  not  by  the  great  departments  ordained 
by  the  Constitution  and  laws,  and  guided  by  the  modes  therein 
prescribed,  but  by  the  uncertain  and,  perhaps,  contradictory 
action  of  the  courts  in  the  enforcement  of  their  views  of 
private  interest." 

Mr.  Justice  Daniel  delivered  the  opinion  of  the  court  in 
the  case  just  cited,  and  in  the  opinion  Chief  Justice  Taney, 
Justices  Wayne  and  Catron  concurred ;  while  Justices  Curtis, 
Nelson,  Grier,  and  Campbell  assented  to  the  judgment  deny- 
ing a  mandamus  against  the  Secretary  of  the  Treasury,  but 
expressed  no  opinion  on  the  views  quoted,  and  Mr.  Justice 
McLean  dissented  from  the  opinion  and  judgment  and  de- 
Hvered  a  separate  opinion.  Whilst  the  five  learned  justices 
had  their  doubts  as  to  the  propriety  of  announcing  an  adju- 
dication abandoning  all  jurisdiction  by  the  courts  to  interfere 
with  the  executive  departments  acting  in  their  official  capacity, 
yet  four  of  them  did  not  dissent  from  the  views  of  their  four 
learned  brethren.  The  case  of  Guthrie  went  up  from  the 
Circuit  Court  of  this  District,  by  which  court  the  application 
for  mandamus  had  been  overruled,  and  was  decided  by  the 
Supreme  Court  at  the  December  Term,  1854.  The  case  of 
United  States  v.  Seaman,  17  How.,  declares  the  law  to  be  that 
the  writ  of  mandamus  cannot  issue  where  any  discretion  and 
judgment  are  to  be  exercised.  The  history  of  our  country 
in  these  subsequent  years  has  fully  exhibited  the  wisdom  of 
the  different  branches  of  our  government  being  left  untram- 
meled  by  any  interference  on  the  part  of  another  branch. 
The  excellence  of  our  system  may  consist  greatly  in  the  strict 
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observance  of  each  branch  adhering  to  its  own  peculiar  limits 
and  bounds,  thereby  preserving  the  law  of  harmony  and  the 
harmony  of  law  and  order.  .  The  motion  for  the  writ  is  over- , 


ruled  and  discharged. 


CHARLES  E.  HOVEY   AND  WILLIAM  P.  DOLE  v.  AUGUS- 

TINE  R.  McDonald  and  william  white. 

Equity.— No.  3937. 

L  A  sum  of  money  liad  been  paid  out  of  a  fund  in  the  hands  of  the  i-e- 
ceiver  nnder  the  order  of  the  special  term,  which  order  was  after- 
wards set  asid<j  and  vacated  at  tlie  general  term,  and  (he  defendants 
ordered  to  pay  baclc  the  said  sum  of  money  to  the  custody  of  the 
clerk  of  the  court;  and  having  failed  to  comply  with  that  order,  they 
were  declared  to  be  in  contempt. 

II.  As  a  general  rule,  where  it  is  sought  to  bring  a  party  in  contempt  for 
disobedience  to  an  order  of  the  court,  pei*sonal  service  of  the  motion 
should  be  made  upon  the  paity  instead  of  the  solicitor  or  counsel ; 
but  if  tiie  party  flees  the  jurisdiction,  he  will  not  be  permitted  to 
prosecute  or  defend  his  suit  until  he  purges  himself  of  his  contempt. 

STATEMENT    OF   THE   CASE. 

An  order  was  made  at  the  special  term,  sitting  in  equity,  on 
the  28th  of  June,  1875,  directing  the  receiver,  George  W. 
Riggs,  to  pay  to  the  defendants  the  sum  of  $47,297.56  in 
gold  out  of  the  fund  belonging  to  the  suit  in  his  hands,  which 
payment  was  accordingly  made.  On  the  5th  of  May,  1876, 
a  motion  was  made  by  complainants  for  a  rule  upon  the  de- 
fendants requiring  them  to  deposit  in  the  custody  of  the  court 
the  said  sum  of  money  which  had  been  so  paid  to  them  by 
the  receiver,  and  that  application  w^as  transferred  by  order  of 
the  special  term  to  be  heard  at  the  general  term  in  the  firet 
instance;  and  on  the  19th  day  of  June,  1877,  the  court  in 
general  term  passed  an  order  vacating  that  of  June  28, 1875, 
and  directing  the  defendants  to  pay  back  into  the  registry  (or 
clerk)  of  the  court  the  sum  which  they  had  received  from  the 
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receiver.  A  copy  of  this  order  was  served  upon  the  defend- 
ant William  White  personally,  on  June  28, 1877,  at  liis  place 
of  business  in  the  city  of  Cincinnati  and  State  of  Ohio,  and 
a  like  copy  was  served  upon  McDonald,  the  other  defendant, 
by  leaving  the  same  in  the  city  of  Washington  at  his  last 
place  of  abode,  he  having  left  the  citj\  The  defendants  hav- 
ing failed  to  comply  with  the  order,  an  application  is  now 
presented  that  each  of  them  show  cause  why  they  should  not 
be  punished  for  disobedience,  in  failing  to  pay  the  said  money 
into  the  registry  of  the  court,  us  for  a  contempt. 

Durani  ^  HorncTy  for  complainants. 

No  appearance  for  defendants. 

Mr.  Justice  Olin  delivered  the  opinion  of  the  court: 

At  the  last  terra  of  this  court  a  motion  was  made  bv  the 
plaintiiis  against  the  defendants,  that  the  latter  be  ordered  to 
pay  back  to  the  clerk  of  this  court  the  sum  of  forty-seven  thou- 
sand dollars,  or  thereabouts,  which  it  was  alleged  had  been  ille- 
gally ordered  to  be  paid  over  by  the  clerk  to  the  defendant 
McDonald.  That  motion  was  fully  argued  by  counsel  for  the 
respective  parties,  and  upon  full  consideration  of  the  case,  an 
order  was  made  to  return  that  amount  of  monev  to  the  cus- 
todv  of  the  clerk  of  this  court.  , 

It  is  wholly  unnecessary  to  inquire  whether  the  order  for 
the  return  of  the  money  was  rightfully  or  wrongfully  made; 
it  is  sufficient  to  say  that  said  order  must  be  obeyed,  unless 
reversed  or  set  aside  by  proceedings  instituted  for  that  pur- 
pose. 

The  defendants  having  failed  to  comply  with  that  order, 
this  motion  is  instituted  for  the  purpose  of  proceeding  against 
them  for  contempt. 

An  attempt  was  made  to  serve  the  same  on  McDonald, 
who,  upon  diligent  inquiry,  could  not  be  found.  Inquiry  was 
made  upon  his  solicitor  and  counsel,  who  seemed  to  be  wholly 
unable  to  give  any  information  upon  the  subject. 

An  attempt  was  then  made  to  serve  a  copy  of  the  moving 
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papers  upon  the  solicitor  and  counsel  of  the  defendants,  but 
they  declined  to  receive  or  adnnit  service. 

As  a  fijeneral  rule,  where  it  is  sought  to  bring  a  party  in 
contempt  for  disobedience  to  an  order  of  the  court,  personal 
service  of  such  motion  sliould  be  made  upon  the  party,  in- 
stead of  the  solicitor  or  counsel;  but  if  the  party  flees  the 
jurisdiction  of  the  court  after  he  has  contemned  and  disobeyed 
its  orders,  he  cannot  be  permitted  further  to  prosecute  or  de- 
fend his  suit  until  he  purges  himself  of  his  contempt.  To  liold 
otherwise  would  render  the  court  more  in  contempt  than  he 
who  contemns  its  authority. 

Where  tlie  court  cannot  obtain  by  its  process  control  of  the 
person  of  the  litigant,  we  know  of  no  other  way  to  secure 
obedience  to  its  authority  than  by  the  manner  of  conducting 
the  proceeding  before  the  court;  and  in  this  light  the  order 
proposed  seems  eminently  proper,  and  justified  by  numerous 
authorities  not  necessary  here  to  be  cited. 


GEORCJE  F.  RIDER  v.  BENJAMIN  F.  iMORSELL. 

Equity.— No.  4700. 

T.  The  (kift^ndant  obtained  jiidtrment  a^lnst  a  firm  of  whicli  complain- 
ant was  ji  inembor,  and  it  has  been  paid  and  satisfied.  Afterwards, 
in  ISoS,  lie  obtained  another  jnd^ment  on  a  diff'erent  caiiso  of  action 
a»j^ainst  complainant  alone,  upon  wMiich  there  has  been  a  scire  facias^ 
and  Jndirnient  In  favor  of  defendant.  The  defendant  obtained  Ptill 
another  judo^ment  against  complainant  in  1864,  which  has  also  been- 
paid  and  satisfied.  The  complainant  now  claims  that  the  payments 
made  on  the  two  jud|2;ments  that  have  been  satisfied  should  be 
credited  on  the  judgment  of  1858.  The  defendant  denies  this.  The 
complainant's  proofs  are  not  satisfactory,  and  he  not  having  ac- 
counted for  his  delay  in  asserting  his  claim,  tlie  court,  under  these 
circmnstances,  will  not  enjoin  the  proceedings  on  the  scire  facias. 

II.  A  payment  of  the  judgment  of  1858  would  constitute  a  complete 
defense  for  the  complainant  upon  the  trial  of  the  scire  facias  at 
law.  But  no  such  defense  was  set  up  in  thi*  case,  and  It  is  there- 
fore impossible  that  a  court  of  equity  ?hould  afford  him  the  relief 
of  injunction. 
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STATEMENT    OF   THE    CASE. 

From  the  record  in  this  cjise  it  appears  that  the  defendaat 
obtained  two  judgments  at  law  against  the  complainant 
Rider— one  in  1858,  for  ?375,  and  one  in  1864,  for  $800. 
The  latter  has  been  satisfied,  and  the  former  not.  It  also 
appears  that  Morsell,  in  1857,  had  obtained  a  judgment 
against  Rider  jointly  with  one  White,  composing  a  tirm  of 
Rider  &  White,  for  the  sum  of  $254,  which  has  also  been 
paid  and  satisfied.  The  complainant  claims,  in  his  bill  in  this 
case,  that  the  amount  in  the  judgn\ent  of  1864  of  $300  had 
been  previously  included  in  the  judgment  ol'  1858  for  $375, 
and  that  the  payment  on  the  judgment  of  1857  should  also 
be  credited  upon  said  judgment.  The  court  hold  that  the 
complainant's  testimony  is  confused  and  unsatisfactory. 

The  defendant  Morsell  has  issued  a  scire  facias  upon  the 
judgment  of  1858,  which  remains  unsatisfied,  and  judgment 
thereon  has  been  rendered  in  his  favor.  The  bill  is  filed  to 
restrain  proceedings  upon  the  judgment  last  mentioned,  and 
for  general  relief.  The  case  was  heard  on  pleadings  and 
proofs,  and  a  decree  passed  dismissing  the  bill.  The  case  is 
now  here  upon  appeal  from  that  decree. 

B,  A.  Lockwoal,  for  complainant. 

M.  F,  MorriSj  for  defendant. 

Mr.  Justice  Wylib  delivered  the  opinion  of  the  court: 
The  object  of  the  bill  in  this  case  is,  that  the  defendant 
maybe  enjoined  from  collecting  a  judgment  obtained  by  him 
against  the  complainant  in  1858  for  the  sum  of  $375,  with 
costs.  Execution  was  duly  issued  upon  the  judgment  within 
the  year  and  day,  and  other  executions  were  regularly  issued 
from  time  to  time,  and  all  returned  nidUi  bona,  until  1875,  in 
which  year  a  scire  facias  was  issued  and  judgment  rendered 
against  the  defendant ;  so  that  the  judgment  remains  now  in 
full  force. 
In  1857  defendant  had  obtained  a  judgment  against  the 
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firm  of  Rider  &  White,  of  which  firm  complainaut  was  then 
a  member.  This  judgment  was  for  $254,  and  was  collected 
from  White  by  execution  in  1859. 

Complainant  now  asserts  that  the  proceeds  of  this  judgment 
ought  to  have  been  credited  upon  the  judgment  against  him- 
self which  was  rendered  in  1858. 

Tlie  records  of  these  two  cases  show  respectively  that  the 
causes  of  action  were  different,  and  that  Rider  &  White  were 
the  defendants  in  the  first  case,  and  Rider  alone  was  defend- 
ant in  the  second.  After  the  judgment  was  obtained  in  the 
first  case  agjiinst  the  firm,  the  second  action  was  brought  for 
a  difterent  cause  against  Rider  alone,  and  he  made  no  pre- 
tense at  the  time,  nor  at  any  time  afterwards  until  recently, 
that  satisfaction  of  the  earlier  judgment  would  entitle  him  to 
a  credit  on  the  second.  His  own  testimony  on  the  subject  is 
most  confused  and  unsatisfactory,  and  is  squareh'  confuted  by 
that  of  the  defendant.  The  record  is  against  him  as  well  as  all 
the  probabilities,  and  his  own  laches  is  unaccountable,  if  his 
statement  in  this  case  be  true.  His  conduct,  as  a  reasonable 
man,  during  this  long  period,  is  irreconcilable  with  the  truth 
of  his  present  statement,  and  he  mistakes  the  creations  of 
fancy  for  facts  in  his  memory. 

The  bill  further  states  that  in  the  year  1863  defendant  ob- 
tained another  judgment  against  complainant  for  $390.90, 
which  was  collected  from  him  under  execution;  and  this, 
also,  he  claims  that  he  is  entitled  to  have  credited  upon  the 
judgment  of  1858. 

But  this  claim  on  his  part  is  wholly  without  support  in 
either  the  evidence  or  the  record.  Had  the  cause  of  action 
in  this  last  case  been  the  same  as  that  contained  in  the  action 
of  1858,  it  was  his  duty  to  himself  to  make  the  defense  at 
the  proper  time.  The  record  shows  that  the  causes  of  action 
in  the  cases  were  difterent  respectively.  Admitting  these 
petitions  of  complainant,  however,  to  be  true  in  point  of  fact, 
he  is  now  seeking  relief  in  the  wrong  forum.  On  the  very 
day  on  w^hich  the  execution  under  the  judgment  of  1864  was 
issued,  a  writ  of  scire  facias  was  issued  to  revive  the  other 
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judgment — Ihat  of  1858,  the  Judgment  now  in  question.  He 
paid  the  judgment  of  18U4;  that  of  1857  had  been 'previously 
paid  by  his  partner,  White.  He  claims  that  both  of  these 
payments  ought  to  have  been  credited  on  the  judgment  of 
1858  as  payments.  If  that  was  so,  it  would  have  been  a  com- 
plete defense  for  him  against  the  scire  facias  at  law.  But  he 
set  up  no  such  defense  in  that  case,  and  judgment  was  ren- 
dered against  him  by  delault. 

Were  the  claims  set  up  by  this  complainant  sustained  by 
evidence  much  more  weighty  than  that  in  the  present  record, 
it  would  be  impossible  that  a  court  of  equity  should  altbrd  him 
the  relief  he  seeks.   These  considerations  dispose  of  the  case. 

A  number  of  other  incidental  and  minor  questions  were 
argued  which  could  not  affect  the  result,  and  which,  for  that 
reason,  are  passed  over  without  further  observation. 

Decree  afiinned. 


MAKGARET  ELLER  v.  GEO.  BERGLIXG,  EMIL  SCHAW- 
ACEFF,  NICHOLAS  HAPP,  HENRY  BERGLTNG,  HENRY 
NOEL,  AND  JOSEPH  BLSHOP. 

Equity.— No.  507D. 

Where  pnrties  ai*e  exceedingly  numerous,  and  it  would  be  impnificable 
•to  join  them  without  very  great  delay,  and  would  obj»truct  and  defeat 
the  ends  of  justict%  a  court  of  equity  wiU  dispense  with  tliem,  espe- 
cially when  they  are  members  of  an  un incorporated  association,  and 
tlie  officers  thereof  have  been  mail<'  defendants. 

STATEMENT  OF  THE  CASE. 

The  complainant  filed  her  bill  for  the  purpose  of  compell- 
ing the  defendants  and  the  other  members  of  a  certain  vol- 
untary unincorporated  association  doin^  business  in  the  city 
of  Washington,  and  known  as  "The  German  Roman  Cath- 
olic St.  Joseph's  Liebes-Bundes,"  to  pay  to  her  an  amount  of 
money  equal  to  as  many  dollars  as  there  were  members  there- 
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of  at  the  time  of  her  husband's  death,  to  wit,  on  the  Ist  day 
of  September,  1875. 

The  bill  alleged  that  tlie  defendants  were  the  officera  of 
said  association,  and  that  tlie  niembers  thereof  were  exceed- 
ingly numerous,  to  wit,  about  two- hundred  and  tifty,  many  of 
whose  names  and  addresses  were  not  known  to  complainant, 
and  it  would  be  impracticable  to  make  them  parties  to  this 
suit  without  almost  interminable  delays  and  other  inconven- 
iences which  would  obstruct  and  probably  defeat  the  pur- 
poses of  justice;  that  the  husband  of  complainant  was  for 
about  tifteen  years  before,  and  at  the  time  of  his  death,  a 
member  of  said  society  in  good  standing,  and  at  his  decease 
the  complainant,  as  the  widow  and  entire  family  of  her  said 
husband,  became  entitled,  under  the  constitution  and  by-laws 
of  said  association,  to  receive  from  the  defendants  and  each 
and  ever^'  other  member  the  sura  of  one  dollar. 

The  bill  prayed  for  a  discovery  in  respect  of  a  number  of 
members,  and  that  the  defendants  be  required  to  pay  or  cause 
to  be  paid  to  complainant  the  money  aforesaid,  and  for  gen- 
eral relief. 

The  answer  of  the  defendants  substantially  admitted  all 
the  allegations  of  the  bill,  with  the  exception  that,  instead  of 
tw^o  hundred  and  tifty  members  as  alleged,  there  were  only 
two  hundred  and  fourteen.  The  answer  assigned  as  a  defense 
that  a  resolution  was  passed  by  a  majority  of  the  membere 
present  at  a  meeting  of  said  association,  declaring  that  -the 
proximate  cause  of  the  death  of  complainant's  said  husband 
were  blows  and  kicks  inflicted  by  the  complainant;  that  there 
was  no  privity  of  contract  between  defendants  and  complain- 
ant; that  though  she  might  have  an  interest  in  the  subject 
of  the  suit,  she  had  no  right  to  call  upon  the  defendants  re- 
specting it;  and  that  all  persons  materially  interested  in  the 
suit  have  not  been  made  parties. 

All  the  testimony  in  the  cause  w^as  introduced  on  behalf  of 
the  complainant,  and  tended  to  show  the  amount  of  money 
the  complainant  was  entitled  to. 

No  testimony  was  offered  by  the  defendants.     After  argu 
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ment,  the  court  below,  at  the  January  special  term,  1877, 
decreed  that  the  defendants,  or  the  proper  officers  of  said  as- 
sociation, pay  complainant  two  hundred  and  fourteen  dollars, 
with  interest  from  September  1,  1875,  and  costs  of  suit,  out 
of  any  moneys,  credits,  or  property  of  said  association,  and 
that  she  have  execution  therefor;  and  from  this  decree  the 
defendants  appealed. 

E.  A.  NeiondUy  for  complainant,  claimed : 

First.  That  the  court  had  jurisdiction.  (1  Story's  Eq.  Jur., 
sec.  71 ;  Riis^cll  v.  Chirh^s  Executors,  7  Cranch  S.  C.  Rep.,  60.) 

Second.  That  all  the  necessary  and  proper  persons  had 
been  made  parties.  (1  Story's  Eq.  PI.,  sees.  77,  92,  94,  107, 
and  116,  p.  100,  note  4;  lyinfjdale  v.  Lain/chflc,  13  Ves.  Jr.. 
167,  note  2;  Aiiomef/'Ge)}eral  v.  Jachson,  11  Ves.,  365,  and 
note  1,  p.  372 ;  Cidlen  v.  Duke  of  Queensbury  ei  nl.,  1  Brown's 
Ch.  Rep.,  101;  West  v.  Ramhdl,  2  Mason,  194,  195;  Wiser 
V.  Blfichlt/,  1  Johns.  Ch.  R.,  437;  Elmeinlorf  v.  Tuylor,  10 
Wheat.,  166 ;  Executors  of  Brasher  v.  CorthnuU,  2  Johns.  Ch. 
Rep.,  247.) 

Third.  The  majoritv  have  no  riffht  to  bind  the  minority. 
(Lloyd  V.  Lorinfjy  6  Ves.  Jr.,  773 ;  ex-jytrte  L/tcey,  6  Ves.  Jr.^ 
628.) 

L.  G.  nine,  for  defendants,  insisted : 

First.  That  it  was  necessary  that  all  the  members  of  said 
association  should  have  been  made  parties,  and  therefore  the 
court  had  no  power  to  pass  a  decree  affecting  the  interest  of 
the  absent  members. 

Second.  Complainant  had  no  equitable  lien.  There  was 
no  fund  to  which  it  could  have  attached. 

Third.  The  words  "family"  and  "widow"  are  not  synony- 
mous, nor  even  convertible,  terms.  (See  Webster's  Die.; 
Bouv.  Law  Die.) 

Fourth.  Defendants  cannot  be  considered  as  trustees. 

Fifth.  No  privity  of  contract  between  complainant  and 
defendants. 
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Sixth.  The  minority  is  bound  by  the  will  of  the  majority. 
Seventh.  This  court  cannot  grant  relief  without  making  a 
contract  to  which  one  of  the  parties  refuses  assent. 

Mr.  Justice  Wylie  announced  that  he  had  been  instructed 
by  the  court  to  say  that  the  decree  below  was  to  be  affirmed. 

Cartter,  C.  J.,  said,  orally,  that  it  appears  from  the  facts 
in  this  case,  that,  for  a  long  time  previous  to  his  death,  the 
complainant's  husband  was  a  member  of  said  voluntary  asso- 
ciation, and  that  he  was  a  member  in  good  standing  at  the 
time  of  his  death  ;  that,  therefore,  his  widow  became  entitled 
to  the  money  claimed,  unless  a  legal  reason 'was  shown  to 
determine  the  contrary.  The  pleadings  and  proof  fail  to  dis- 
close any  such  reason.  The  proper  and  necessary  persons 
have  been  made  parties,  and  the  equities  of  the  bill  demand 
an  affirmance  of  the  decree  below. 

Humphreys,  J. — I  would  not  consent  to  a  dismissal  of  the 
bill.  I  am  of  opinion  that  there  are  equities  in  the  bill,  and 
therefore  concur  in  the  judgment  of  the  court. 

Decree  below  affirmed. 

Mr.  Justice  Olin  delivered  the  following  dissenting  opinion : 
I  think  the  decree  made  in  this  case  at  the  special  term 
should  be  reversed ;  and  I  will  state  briefly  my  reasons  for 
that  conclusion. 

The  defendants  against  whom  the  bill  is  filed  are  mem- 
bers of  a  voluntary  unincorporated  association  known  as  the 
German  Roman  Catholic  St.  Joseph's  Liebes-Bundes,  (Union 
of  Blessed  St.  Joseph,)  and  the  bill  alleges  that  the  members 
are  exceedingly  numerous,  to  wit,  about  two  hundred  and 
fifty,  many  of  whose  names  are  not  known  to  the  plaintift',  and 
it  would  be  impracticable  to  make  them  parties  to  the  suit 
without  interminable  delavs  and  other  inconveniences.  The 
prayer  in  the  bill  is,  first,  that  the  defendants  may  be  com- 
pelled to  truthfully  discover  and  show  the  entire  number  of 
members  belonging  to  said  society  on  the  Ist  of  September, 
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1875,  and  that  thej  may  be  required  to  pay  or  caused  to  be 
paid  to  the  plaintitFa  8um  of  money  equal  to  as  many  dollars 
as  there  were  members  of  the  association. 

The  first  objection  to  the  decree  in  this  case  is,  that  the  suit 
is  not  brought  against  the  association,  but  against  certain 
persons  who  are  styled  president,  secretary,  treasurer,  and 
standing  committee. 

So  far  as  the  disclosure  asked  for  in  the  bill  as  to  who 
composed  the  members  of  the  association,  no  proceedings 
whatever  were  taken  to  make  such  members  parties  to  the 
snit,  and  the  cause  proceeded  to  a  final  decree,  in  substance 
as  follows:  that  the  defendant,  or  the  proper  officers  of  said 
association,  pay  plaintiff"  two  hundred  and  fourteen  dollars, 
with  interest  from  September,  1875,  and  the  cost  of  suit,  out 
of  any  moneys,  credits,  or  property  of  said  association,  and 
that  she  have  execution  therefor. 

The  second  objection  to  this  decree  arises  from  the  fact  that 
the  sum  of  one  dollar  agreed  to  be  paid  to  the  family  of  a 
deceased  member  was  not  a  joint  contract  on  the  part  of  the 
members  of  the  association  to  become  responsible  for  any 
defaulting  member's  dues,  who  is  unwilling  or  unable  to  pay 
the  sum  of  one  dollar  on  the  decease  of  any  member,  or  the- 
expense  of  music  at  his  funeral.  If  the  association  possessed^ 
any  joint  property,  it  could  not,  by  any  rule  of  law,  be- 
tooched  in  this  case;  for  to  do  so  would  make  the  paying 
members  not  only  responsible  for  the  sum  agreed  to  be  paid 
by  them,  but  also  the  guarantors  for  the  payment  of  the  dues 
which  other  members  of  the  association  are  unwilling  or  un- 
able to  pay.  The  engagement  that  each  member  of  the  asso- 
ciation enters  into,  to  pay  his  dues,  is  not  a  joint  contract,  but 
a  several  one,  and  no  member  of  the  association  can  be  held 
liable  for  the  default  of  any  other  member;  and  lastly,  if 
this  were  not  so,  by  article  15,  section  4,  of  this  association, 
it  is  provided  that  it  is  the  duty  of  every  member  to  pay  the 
sum  of  one  dollar  death  money,  and  ten  cents  for  music,  with- 
m  the  first  two  meetings  after  the  decease  of  a  member;  by 
article  54,  section  3,  it  is  provided  that  a  motion  to  appropri- 
18 


194  SuPREMB  Court,  D.  C.     [From  1877 


Page  v.  Bumsiine, 


ate  a  sum  of  money  in  excess  of  twenty-five  dollars  shall  lay 
on  the  table  one  month,  and  shall  only  be  carried  by  a  two- 
thirds  majority  of  the  members  present. 

This  vote  was  never  obtained,  and  the  construction  sought 
to  be  given  to  article  6,  section  1,  would  not  avail  the  plain- 
titf,  for  such  construction  would  make  it  a  condition  precedent 
to  enable  the  plaintiflf  to  recover.  Article  6,  section  1,  pro- 
vides that  it  shall  be  the  duty  of  the  treasurer  to  receive  all 
society  as  well  as  death  moneys,  and  pay  all  orders,  sick  and 
death  moneys,  upon  formal  orders  from  the  secretary,  signed 
by  the  president  and  standing  committees. 

These  articles  of  the  association  are  written  in  German, 
and  bad  German,  too.  The  words  in  the  sixth  article,  inclosed 
in  brackets,  "to  collect,"  are  evidently  a  mistranslation  of 
the  article  in  the  original  German,  and  leave  it  to  read,  "It 
shall  be  the  duty  of  the  treasurer  to  receive,"  &c.  The  dif- 
ference between  the  duty  to  receive  and  to  collect  is  very 
manifest,  especially  under  articles  of  association  like  these. 
No  power  could  be  conferred  on  the  treasurer  to  collect  the 
dues  owing  by  any  delinquent  member;  he  could  very  read- 
ily be  empowered  to  receive  all  moneys  voluntarily  paid  over 
to  him. 


JOSEPH  P.  PAGE,  ADMINISTRATOR  WITH  THE  WILL 
ANNEXED  OF  ESTATE  OF  ROBERT  C.  PAGE,  v.  BER- 
NARD BURNSTINE  AND  THE  AMERICAN  LIFE  IN- 
SURANCE COMPANY  OF  PHILADELPHIA. 

Equity. — No.  5747. 

r.  P,  riming  liis  Iife-rii)it%  obtained  sevenil  loans  of  money  from  B,  one 
of  the  defendants,  and.  as  security  for  these  loans,  assigned  an  in- 
terest in  a  policy  of  insurance  on  Ids  life.  Afterwards  P,  being 
unable  to  pay  tlie  premiums  on  the  policy,  made  an  absolute  assign- 
.  raent  of  tlmt  policy  to  B,  who  continued  thereafter  to  pay  tlie  pre- 
miums until  the  death  of  P,  and  was  treated  by  the  agent  of  the 
company  as  the  owner  of  the  policy.  Under  these  circumstances,  a 
90urt  of  equity  will  not  decree  such  assignment  to  be  a  mere  seen- 
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rity  for  the  money  advanced,  as  a  consideration  for  tlie  transfer  of 
the  policy. 

II.  Where  the  assio;nor  of  a  policy  of  life  in?iir:ince  is  dead,  the  assignee 
cannot  be  examined  as  a  witness  in  regard  to  the  transiiction  on  his 

■own  behalf,  unless  he  is  called  by  the  other  party. 

III.  T-iOose  memoranda  fonnd  in  the  desk  of  the  assignor  after  his  death 
are  incompetent  evidence  on  the  part  of  the  administrator  of  the 
decedent,  in  a  snit  bronght  by  the  latter  to  set  aside  the  assignment 
as  an  absolute  tnuisfer  of  the  policy. 


STATEMENT   OF   THE   CASE. 

The  case  conies  up  on  an  appeal  from  a  formal  decree  of 
the  Equity  Court.  The  cause  was  heard  on  the  pleadings 
and  proofs,  and  the  bill  was  dismissed  with  coats.  The  facts, 
as  disclosed  by  the  pleadings  and  proofs,  are  substantially  as 
follows: 

The  American  Life  Insurance  and  Trust  Company,  one  of 
the  defendants,  issued  a  policy  insuring  the  life  of  the  dece- 
dent, Robert  C.  Page,  in  the  sum  of  $3,000.  This  policy 
beai-s  date  November  26,  1866. 

On  the  30th  day  of  September,  1868,  Page  borrowed  from 
the  defendant  Burnstine  the  sum  of  $300,  and,  to  secure  the 
repayment  of  that  amount,  he  executed  and  delivered  to 
Burnstine  an  instrument  in  writing,  by  which  he  assigned  to 
him  the  policy  of  insurance  to  the  extent  of  the  loan.  He 
next  borrowed  $437  from  Burnstine,  on  the  let  day  of  May, 
1871,  and  then,  on  the  1st  day  of  December,  1871,  he  made 
another  loan  from  him  of  the  sum  of  $213.  For  each  of 
these  loans  he  executed  and  delivered  to  Burnstine  like  in- 
strumeirts  of  assignment.  Each  of  these  assignments  was 
regularly  approved  by  the  company.  After  the  last  loan,  in 
December,  1871,  Page  stopped  paying  the  premiums.  There- 
upon Burnstine  paid  the  premiums.  This  continued  until  the 
7th  day  of  January,  1873,  when  Burnstine  and  Page  met  in 
the  ofHce  of  Mr.  Cross,  the  agent,  and  Page  then  and  there 
signed  and  sealed  an  absolute  transfer  of  the  policy  to  Burn- 
stine. This  assignment  is  on  the  back  of  the  policy,  and  wa* 
approved  by  the  company.     The  policy,  together  with  the 
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assignment,  was  delivered  by  Page  to  Burnstine.  After  that 
date  Cross  sent  the  notices  of  premiums  falling  due  to  Burn- 
stine only,  and  treated  him  as  the  owner  of  the  policy.  At 
the  time  of  making  the  assignment  of  the  7th  of  January, 
1873,  when  the  parties  met  in  Cross's  office.  Cross  told  Burn- 
stine that  to  save  himself  he  should  have  the  policy  assigned 
absolutely  to  him.  Mr.  Page  stated  that  he  had  no  money 
and  could  not  keep  up  the  premiums,  and  was  willing  to 
make  this  assignment.  From  the  conversation  which  passed 
Cross  believes  that  some  money  was  paid  by  Burnstine  to 
Page  in  consideration  of  the  assignment,  but  he  has  no  idea 
as  to  the  amount.  Burnstine,  in  his  sworn  answer,  avers  that 
between  the  1st  of  December,  1871,  and  the  date  of  the  as- 
signment he  kept  urging  Page  to  pay  the  premiums,  and  that 
Page  asserted  that  he  could  not  do  so,  and  insisted  that  Burn- 
stine should  buy  the  policy  outright  and  take  an  absolute  as- 
signment. He  proposed  that  Burnstine  should  pay  him  for 
the  policy  the  sum  of  $1,000,  but  this  proposition  was  re- 
jected. It  was  subsequently  agreed,  however,  that  Burnstine 
should  pay  him  the  additional  sum  of  $500,  and  take  an  ab- 
solute assignment  of  the  policy.  This  last  agreement  was 
carried  out  by  the  payment  of  the  money  and  the  delivery 
of  the  assignment.     Burnstine  paid  all  the  premiums  from 

• 

December  1,  1871,  until  the  death  of  Page,  which  occurred 
in  November,  1875. 

After  the  death  of  Page,  and  on  the  11th  day  of  January, 
1876,  the  complainant,  as  administrator  of  the  estate  of  Page, 
exhibited  his  bill  in  this  court  for  the  purpose  of  showing  that 
the  last  assignment  to  Burnstine,  though  absolute  in  form, 
was  executed  and  delivered  for  the  purpose  only  of  securing 
to  the  defendant  the  repayment  of  money  loaned. 

The  bill  prays  an  account  and  an  injunction.  The  bill 
charges  that  the  assignment  was  given  as  a  security  for  the 
repayment  of  money,  and  not  as  an  absolute  transfer,  and 
that  Page  had  been  paying  interest  on  those  loans  to  Burn- 
stine at  the  rate  of  live  per  centum  per  month;  and  that,  if  a 
proper  account  shall  be  stated,  there  will  be  but  little,  if  any- 


to  1879.]  Supreme  Court,  D.  C.  197 

Page  v.  Bumstine, 

thing,  due  to  Burnstine.  The  bill  charges  fraud  upon  Burn- 
stine,  in  that  he  claims  the  whole  sum  due  on  the  policy  and 
denies  that  the  estate  has  any  interest.  It  also  waives,  or 
seeks  to  waive,  an  answer  under  oath  as  to  Burnstine;  but 
Burnstine  answers  under  oath,  and  negatives  every  material 
allegation  of  the  bill. 

To  establish  the  allegation  of  his  bill,  the  complainant 
produced  an  envelope  found  in  the  decedent's  desk,  after  his 
death,  with  the  contents  thereof.  The  envelope  contained  a 
will  made  by  Page  on  the  5th  day  of  July,  1870,  and  a  receipt 
dated  October,  1868,  signed  by  Burnstine,  for  six  drafts  or 
orders  on  one  Bell,  drawn  by  the  testator,  October  2,  1868, 
in  favor  of  Burnstine,  each  for  $50.  These  drafts  were 
drawn  upon  Bell  as  disbursing  clerk  of  the  Post-Office  De- 
partment, and  against  the  monthly  pay  of  the  drawer,  who 
was  a  clerk  in  that  department.  They  were  payable  in  suc- 
cessive months.  The  envelope  contained  also  five  pieces  of 
paper,  upon  which  Page  had  made  some  kind  of  computa- 
tions. These  computations  seem  to  have  been  made  at  about 
the  same  time,  the  latest  date  mentioned  being  December  1, 
1871.  Four  of  them  were  made  with  ink  and  one  with  a 
pencil.  Objections  to  the  introduction  of  this  testimony  were 
made,  and  before  the  hearing  a  motion  was  tiled  to  strike  it 
out.     The  deposition  of  Burnstine  was  taken  in  the  cause. 

W.  F.  Maiiinglyy  for  complainant. 

The  statements  in  the  handwriting  of  Robert  C.  Page,  de- 
ceased, are  admissible  in  evidence.  Phillips  on  Evidence, 
vol.  1,  p.  300,  states  the  rule  to  be  as  follows: 

**  It  is  a  rule  of  evidence  clearly  established  that  declara- 
tions of  persons  since  deceased  (under  which  term  of  decla- 
rations all  written  statements  and  entries  are  intended  to  be 
comprehended)  are  admissible,  where  those  persons  are  to  be 
presunied  connusant  of  the  subject-matter,  if  the  declarations 
apparently  operate  against  their  oicn  interest,  whether  pecuniary 
or  proprietary.*'  "  Nor  does  it  seem  necessarj^  that  the  dec- 
larations should  have  been  made  by  persons  in  the  course  of 
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any  business  or  eniploynnent,  or  that  declarations  against 
interest  should  be  contemporaneous  with  the  facts  to  which 
they  relate." 

The  statements  offered  in  evidence  in  this  case  were  appa- 
rently against  the  interest  of  the  party  making  them,  inasmuch 
as  they  admitted  certain  amounts  to  be  due  Burnstine  on  ac- 
count of  the  assignment  of  this  policy.  They  also  show  that 
five  per  cent,  a  month  interest  was  to  be  paid,  and  it  is  a  re- 
markable coincidence  that  a  calculation  of  five  per  cent, 
interest  per  mouth  on  the  amount  due  up  to  the  time  of  the 
several  assignments  results  in  the  precise  amounts  for  which 
Burnstine  claims  the  assignments  were  made.  On  the  ad- 
mitted proofs  in  the  case,  showing  beyond  question  the 
necessitous  condition  of  the  borrower;  his  chronic  inipecuni- 
osity;  that  the  lender  was  a  Jew  pawnbroker;  that  the  fii-st 
pledge  of  the  policy  was  a  loan,  and  without  any  proof  show- 
ing that  the  defendant  paid  a  single  cent  for  the  assignment, 
it  is  respectfully  submitted  that  under  the  following  authori- 
ties there  can  be  no  doubt  but  that  a  court  of  equity  should 
treat  the  assignment  as  a  mortgage,  and  not  a  sale.  {Morris 
V.  Nixon^  1  How.,  118.)  When  the  original  proposition  was 
for  a  loan  on  the  security  of  the  property,  and  a  bond  was 
given  for  the  sum  advanced,  though  the  deed  was  absolute, 
the  grantor  must  show  that  the  original  design  of  a  loan  or  a 
security  was  changed  and  a  sale  substituted  therefor.  (7??/5- 
sell  V.  Southard,  12  How.,  151,  et  seq.)  Notwithstanding  the 
absolute  nature  of  the  conveyance,  in  doubtful  cases  the 
court  leans  to  the  conclusion  that  it  was  a  mortgage,  and  not 
a  sale.  When  the  debtor  is  in  necessitous  circumstances, 
courts  of  equity  do  not  consider  a  consent  thus  obtained  to 
be  sufficient  to  fix  the  rights  of  the  parties.  The  fact  that 
no  propiise  of  repayment  was  made  does  not  make  the  con- 
veyance less  eftectual  as  a  mortgage. 

*' We  think  that,  inasmuch  as  the  mortgagee  in  possession 
may  exercise  an  undue  influence  over  the  mortgagor,  espe- 
cially if  the  latter  be  in  needy  circumstances,  the  purchase  by 
the  former  of  the  equity  of  redemption  is  to  be  carefully. 
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scrutinized  where  fraud  is  charged,  and  that  constructive 
fraud  only,  or  an  unconscientious  advantage,  which  ought 
not  to  be  retained,  need  be  shown  to  avoid  such  a  purchase." 
In  the  case  at  bar  there  is  no  proof  that  Burnstine  paid 
anything  for  the  assignment  of  the  equity  of  redemption,  and 
the  proof  is  ample  to  show  the  character  of  the  lender  and 
the  necessitous  condition  of  Page.  {Babcock  v.  Wymcm^  19 
How.,  296.)  In  this  case  the  court  admitted  parol  proof  to 
establish  the  mortgage  after  more  than  twenty  years'  posses- 
sion by  the  grantee  under  a  deed  absolute  on  its  face.  From 
the  authorities  cited,  with  approbation,  on  page  300  of  this 
report,  it  is  evident  that  the  same  rules  of  law  apply  to  the 
transfers  of  personal  property.  The  sale  or  relccise  of  an 
equity  of  redemption  to  the  mortgagee  will  be  closely  exam- 
ined, and  be  set  aside  if,  from  inadequacy  of  price  or  other- 
tcise,  there  is  reason  to  suspect  that  undue  influence  has  been 
exerted  on  the  mortgagor,  or  undue  advantage  taken  of  his 
necessitous  condition.  {Perkins  v.  Drye,  2  Dana,  174;  Hj/nd- 
man  v.  HyndmaUf  19  Ver.,  9;  Holdridge  v.  Gillespie,  2  Johns. 
Ch.,  30;  Vilh  v:  Rodriffues,  12  Wall.,  33.)  In  this  case  the 
court  says  that  all  doubts  will  be  construed  against  the  grantee, 
and  likens  the  sale  of  an  equity  of  redemption  to  a  purchase 
of  his  cestui  que  trust 

'  Enoch  Totten,  for  defendant  Burnstine. 

The  bill  must  be  dismissed.  The  material  allegations  are 
expressly  denied  by  the  answer,  and  are  wholly  unsustained 
by  the  proofs.  The  will  and  the  receipt  have  no  bearing 
upon  the  case.  They  were  made  long  prior  to  the  assignment 
upon  which  Burnstine  relies.  The  drafts  for  $600,  receii)ted 
for  by  Burnstine,  are  produced  by  him,  except  one.  None  of 
them-  were  paid  by  Bell. 

Where  the  defendant,  fn  express  terms,  negatives  the  alle- 
gations of  the  bill,  the  averments  of  the  answer  must  be 
overcome  by  satisfactory  testimony  of  two  opposing  witnesses, 
or  of  one  witness  corroborated  by  other  circumstances  and 
facts  which  give  to  it  a  greater  weight  than  the  answer,  or 
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whicli  are  equivalent  in  weight  to  a  second  witness.  (2 
Storj'a  Equity,  sec.  1528;  AUim  v.  Jourdan^  1  Vernon,  161; 
Pember  v.  Mathers,  1  Bro.  Ch.  R,  52;  2  Madd.  Ch.  Pr.,443.) 

Nor  can  the  plaintiff  avoid  the  force  of  this  rule  by  waiv- 
ing an  answer  under  oath.  ( Thori^ion  v.  Gordon^  2  Robin- 
son, (Va.,)  719.)  This  case  stands  on  the  footing  of  a  case 
set  for  hearing  on  bill  and  answer.  The  testimony  oftered 
to  sustain  the  bill  is  worthless  and  incompetent.  The  case 
practioally  stands,  so  far  as  the  plaintiff  is  concerned,  upon 
bill  and  answer. 

The  identical  question  here  was  before  the  court  last  term, 
in  the  case  of  Hubbard  v.  Osgood  ^  Stetson,  ante,  p.  113.  In 
that  case  the  complainant  sought  to  set  aside  a  sealed  instru- 
ment of  assignment  not  unlike  the  instrument  here  assailed. 
The  subject-matter  of  the  assignment  in  that  case  was  an 
"Alabama  claim,"  and  the  sale  was  made  prior  to  the  treaty 
of  Washington.     The  court  in  its  opinion  says: 

"  The  form  of  the  deed  is  an  absolute  transfer  of  these 
claims.  There  is  no  provision  made  for  repaying  the  money, 
and  it  is  admitted  that  in  order  to  show  that  the  transaction 
was  a  loan,  the  express  terms  of  the  instrument  must  be 
overruled  by  the  parol  statements  of  witnesses.  This  kind  of 
proof  is  admissible,  but  it  ought  clearly  to  show  that  the  con- 
tract did  not  express  the  intention  of  the  parties.  The  tes- 
timony, we  think,  is  inadequate  to  establish  the  fact  of  a 
loan. 

"The  defendants  Osgood  &  Stetson  flatly  contradict  the 
complainant,  and  swear  positively  to  the  sale.  The  answer, 
which  is  responsive  to  the  bill,  denies  that  it  was  a  loan.  A 
shigle  witness  will  not  be  sufficient  to  overcome  the  answer 
of  defendant,  especially  when  it  is  supplemented  by  their 
examination  as  witnesses.  The  testimony  of  West,  who  was 
examined  by  the  plaintiff,  is  equivocal.  Stetson  testifies  that 
on  the  occasion  referred  to  by  West  he  asked  for  a  special 
power  of  attorney,  because  he  had  been  informed  that  the 
complainant  was  endeavoring  to  sell  the  claims  over  again. 
We  can,  therefore,  attach  no  special  importance  to  this  cir- 


to  1879.]       Supreme  Court,  D.  C.  201 

Page  v.  Bunistine, 

cumstance.  West  also  swears  that  Stetson  spoke  of  the  as- 
signment as  a  security.  It  is  to  be  noted  that  the  witness  is 
speaking  of  a  conversation  in  the  office  of  the  comphvinant, 
and  is,  therefore,  carefully  to  be  considered  and  cautiously 
to  be  admitted.  This  is  the  only  circumstance  of  the  case, 
aside  from  what  the  complainant  has  said,  that  is  entitled  to 
any  weight;  but  the  court  cannot  attach  much  importance 
to  an  acknowledgment  coming  from  a  single  witness,  and 
which  may  have  been  qualified  or  misundei^stood  so  as  to 
overthrow  a  written  instrument  and  impeach  the  pleadings 
in  the  case.  This  would  be  giving  an  effect  to  parol  proof 
which  would  endanger  the  integrity  of  any  contract  executed 
for  a  money  consideration." 

In  the  case  of  Hubbard  v.  Osgood  there  was  a  great  deal  of 
proof  to  sustain  the  allegations  of  the  bill,  and  the  case,  in 
every  respect.  Was  a  much  stronger  one  than  this.  The 
cases,  however,  agree  in  this:  the  thing  assigned  was  of  no 
value  at  the  time  of  the  transfer.  Proof  is  not  required  to 
show  that  this  insurance  policy  was  utterly  valueless  at  the 
time  of  the  assignment,  although  there  is  ample  proof  in  the 
case  on  that  point.  In  all  cases  where  it  is  sought  to  change 
an  absolute  deed  into  a  mortgage,  "great  stress  is  justly  laid 
upon  the  fact  that  what  is  alleged  to  have  been  the  price  bore 
no  proportion  to  the  value  of  the  thing  said  to  have  been 
sold."  (Russell  v.  Southard,  12  How.,  J  39.)  This  court,  in 
commenting  upon  this  point  in  its  opinion  in  Hubbard  v.  Os- 
goody  says;  "The  assignment  in  the  present  case  is  a  sale  of 
securities,  and,  at  the  date  of  the  instrument,  these  securities 
were  simply  claims  of  doubtful  value.  There  was  no  cer- 
tainty that  the  injuries  sustained  from  the  Alabama  would 
ever  be  recognized  or  paid  by  the  government.  It  is  a  cir- 
cumstance which  we  cannot  overlook  that  they  had  no  value, 
except  a  speculative  one,  until  a  year  afterwards." 

If  there  is  any  wrong  established  in  this  case,  it  rests  upon 
the  testator.  We  know  that  he  borrowed  several  large  sums 
of  money  from  Burnstine  on  the  security  of  a  policy  of  in- 
surance, which  could  be  of  no  value  unless  the  premiums 
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shall  be  paid  proTnptl3\  After  he  had  borrowed  all  the 
money  he  could  get  upon  it,  he  promptly  stopped  paying  the 
preniinms,  and  left  Burnstine  to  get  out  of  his  difficulty  as 
best  he  could.  Burnstitie  adopted  the  only  course  left:  he 
carried  the  burden  through  by  paying  out  his  money.  Now 
this  administrator  seeks  to  get  the  benefit  resulting  from  the 
expenditure  of  Burnstine's  money,  upon  the  evidence  solely 
of  these  scraps  of  paper  macte  by  the  testator,  which  do  not 
bear  even  the  poor  sanction  of  his  signature. 

Mr.  Justice  Olin  delivered  the  opinion  of  the  court: 

This  case  comes  up  on  an  appeal  from  a  decree  of  the 
Equity  Court.  The  cause  was  heard  on  the  pleadings  and 
proofs,  and  the  bill  was  dismissed  with  costs.  The  facts  dis- 
closed by  the  pleadings  and  proofs  are  substantially  as  fol- 
lows : 

The  American  Life  Insurance  and  Trust  Company,  one  of 
the  defendants,  issued  a  policy  of  insurance  on  the  life  of  the 
decedent,  Robert  C.  Page,  for  the  sura  of  $3,000,  the  policy 
bearing  date  November  26,  1866. 

It  would  seem  from  the  proofs  that  on  the  30th  of  Septem- 
ber, 1868,  Robert  C.  Page  borrowed  from  the  defendant 
Burnstine  the  sum  of  $300,  and,  to  secure  the  repayment  of 
that  amount,  he  executed  and  delivered  to  Burnstine  an  in- 
strument in  writing  by  which  he  assigned  to  Burnsthie  an 
interest  in  the  policy  of  insurance  to  the  extent  of  the  loan; 
and  that  he  next  borrowed  from  Burnstine,  on  the  Ist  of 
May,  1871,  the  sum  of  $437,  and  again,  on  the  1st  of  Decem- 
ber, 1871,  he  borrowed  the  further  sum  of  $213.  For  each 
of  these  loans  he  executed  and  delivered  to  Burnstine  an  in- 
strument in  writing  securing  to  Burnstine  an  interest  in  the 
policy  of  insurance  to  the  extent  of  the  loans  made.  Each 
of  these  assignments  was  approved  by  the  insurance  company. 

After  the  last  loan  in  December,  1871,  Page,  the  insured, 
stopped  paying  the  premiums  and  never  thereafter  paid  any- 
thing. The  agent  of  the  company  notified  Burnstine  that 
Page  had  not  paid  the  premiums,  and  that  the  policy  would 
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be  worthless  as  a  security  unless  the  premiums  should  be 
paid  up  regularly. 

On  the  7th  of  January,  1873,  Burnstine  and  Page  met  at 
the  office  of  Mr.  Cross,  the  agent  of  the  company,  and  P^ige 
then  signed  and  sealed  an  absolute  transfer  of  the  policy  to 
Burnstine.  This  assignment  was  on  the  back  of  the  1  olicy, 
and  was  approved  by  the  company.  The  policy,  together 
with  the  assignment,  was  delivered  by  Page  to  Burnstine. 
After  that  the  agent  of  the  company  sent  the  notices  of  pre- 
miums falling  due  to  Burnstine  only,  and  treated  him  as  the 
owner  of  the  policy.  At  the  time  of  the  meeting  of  the  par- 
ties at  the  agent's  office,  on  the  7th  of  January,  1873,  the 
agent  of  the  company  told  Burnstine  that,  to  save  himself,  he 
should  have  the  policy  assigned  absolutely  to  him,  Mr.  Page 
stating  that  he  had  no  money  and  could  not  keep  up  the  pre- 
miums, and  was  willing  to  make  this  assignment. 

The  transaction,  as  evidenced  by  the  written  papers  and 
the  testimony  of  the  insurance  company's  agent.  Cross,  is 
perhaps  about  all  the  competent  evidence  given  in  the  case. 
Burnstine  appears,  and  was  sworn  as  a  witness  not  called  by 
the  other  party;  was  certainly  not  a  competent  witness  in  the 
case;  and  the  same  may  be  said  of  the  loose  memorandums 
and  writings  said  to  be  found  in  the  desk  of  the  decedent, 
Page,  after  his  death.  They  were  wholly  incompetent,  and 
the  case  must  stand  upon  the  written  agreement  between  the 
parties,  and  it  is  simply  this: 

Page,  the  decedent,  makes  several  loans  of  money  from 
Burnstine,  and,  as  security  for  the  repayment  of  those  loans 
n)ade,  assigns  an  interest  in  a  policy  of  insurance  on  his  life. 
Prior  to  January  7, 1873,  Page,  being  unable  or  unwilling  to 
longer  pay  the  premiums  on  the  policy  of  insurance,  made 
an  absolute  assignment  of  that  policy  to  Burnstine,  who  con- 
tinued thereafter  to  pay  the  premiums  upon  it  until  the  death 
of  Page. 

It  is  claimed  in  this  case  that  the  absolute  assignment  of 
this  policy  was  intended  by  the  parties  to  be  a  security  for 
whatever  moneys  Burnstine  had  loaned  or  paid  to  Page,  and 
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further,  if  it  was  intended  by  the  parties  to  be  an  absolute 
transfer,  still  a  court  of  equity  might  decree  it  to  be  a  mere 
security  for  the  amount  of  the  loan  and  the  consideration 
paid  for  the  transfer,  upon  the  ground  that  Page  was  a  debtor 
at  the  time  of  the  transfer  and  in  needy  and  destitute  cir- 
cumstances;  and  second,  Burnstine  was  a  Jew  and  a  pawn- 
broker. But  we  think  that  all  the  testimony  given  in  this 
case — most  of  which,  as  we  before  observed,  independent  of 
the  written  testimony — is  by  no  means  sufficient  to  set  aside 
instruments  in  writing  executed  in  the  most  solemn  manner 
in  which  contracts  can  be  made. 

The  judgment  of  the  special  term  must  be  affirmed. 


THE  UNITED  STATES  v.  WARD  H.  LAMON. 

At  Law. — No.  12,549. 

I.  In  an  action  for  money  had  and  received  to  the  plaintiff's  use,  tlie 
plaintiff  cannot  recover  the  money  unless  he  proves  that  it  is  a^inst 
conscience  for  the  defendant  to  keep  it.  The  biu'den  of  showing 
this  is  upon  the  plaintiff.  In  the  absence  of  proof  upon  this  point, 
the  presumption  is  that  tiie  money  was  lawfully  paid  to  the  defend- 
ant, and  that  he  has  the  rl^ht  to  retain  it. 

n.  A  party  sued  by  the  United  States  cannot  set  up  a  claim  by  way  of 
set-off,  unless  such  claim  has  been  made  out  with  the  proper  account 
and  vouchers,  and  presented  for  settlement  at  tlje  Treasury  Depart- 
ment as  required  by  section  951  of  the  Revised  Statutes ;  and  where 
the  claim  is  sustained  b)'  no  evidence  except  the  affidavit  of  the 
claimant,  it  was  properly  rejected  by  tlie  accountinj?  officers  of  the 
government,  and  is  equally  inadmissible  as  evidence  on  the  trial  of 
the  case  in  court, 

STATEMENT   OF  THE   CASE. 

This  was  an  action  to  recover  the  amount  of  two  checks, 
dated  on  the  23d  of  December,  1861,  each  for  the  sum  of 
J1,000,  drawn  on  the  Assistant  Treasurer  of  the  United  States 
at  New  York,  by  Lieutenant  J.  D.  Devin,  acting  quarter- 
master, and  which  checks  were  afterwards  paid  to  the  de- 
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fendant.  The  object  of  the  suit  is  to  recover  the  amount 
thus  paid,  together  with  interest  from  the  date  of  such  pay- 
ment. The  declaration  contains  the  common  money  counts, 
and  the  defendant  pleaded  the  general  issue. 

At  the  trial  of  the  cause  the  plaintiff  introduced  the  checks 
as  set  forth  in  the  opinion,  and  rested  without  any  further 
evidence. 

The  defendant  was  permitted  to  prove  that,  having  received 
authority  from  the  Secretary  of  War  to  raise  and  equip  a 
regiment  of  Virginians,  and  to  muster  them  into  the  service 
of  the  United  States,  he  furnished  his  own  money  in  raising, 
equipping,  and  maintaining  the  said  troops ;  that  the  sum 
thus  expended  was  $23,000,  which  has  never  been  repaid  to 
him  in  whole  or  in  part;  that,  having  expended  all  his  own 
means,  the  defendant  applied  to  said  Devin  for  funds  to  pay 
for  meat  for  the  support  of  the  recruits,  and  received  the  two 
checks  in  suit,  and  applied  the  same  exclusively  to  the  pay- 
ment of  such  bills,  and  did  not  use  any  part  thereof  for  his 
own  use  and  benefit.  He  also  introduced  a  certified  copy  of 
an  afi[idavit  made  by  himself,  and  which  he  had  presented  to 
the  Secretary  of  the  Treasury,  stating  the  account  in  his  favor 
against  the  United  States,  for  the  said  sum  of  $23,000  ex- 
pended by  defendant  in  maintaining  the  troops  aforesaid,  the 
same  being  unaccompanied  by  any  itemized  account  or 
vouchers  in  support  thereof,  and  which  claim  had  been  re- 
jected by  the  auditing  officers  of  the  department,  on  the 
ground  that  they  had  no  jurisdiction  of  the  counter-claim  of 
the  defendant,  that  it  was  not  supported  by  vouchers,  and 
was  debarred  by  section  3489  of  the  Revised  Statutes,  p.  695. 
To  this  evidence  there  was  an  exception  by  the  plaintiff. 

After  the  testimony  was  concluded  the  plaintiff  asked  the 
court  to  instruct  the  jury  that  the  defendant  was  not  entitled 
to  set  ott*  against  the  plaintiff's  claim  any  amount  expended 
by  him  prior  to  the  date  of  the  checks,  because  an  itemized 
account  supported  by  vouchers  was  not  presented  for  allow- 
ance or  disallowance,  as  required  by  law,  nor  was  the  claim 
presented  mthin  the  time  required  by  law. 
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Which  instruction  the  court  refused  to  give,  but  did  in- 
struct the  jury,  in  substance,  that  the  defendant  was  not  by 
law  required  to  present  his  said  account  to  the  accounting 
officers  of  the  United  States;  that  the  laws  of  the  United 
States  in  relation  to  presenting  set-ott's  to  accounting  officers 
did  not  apply  to  this  transaction.  And  if  the  jury  believed 
from  tlie  evidence  that  the  checks  were  delivered  for  the  pur- 
pose of  paying  for  said  supplies  and  subsistence  of  persons 
who  were  thus  mustered  into  the  military  service  of  the 
United  States,  and  were  paid  out  by  the  defendant  for  that 
purpose,  then  the  plaintitf  was  not  entitled  to  recover;  to 
w^hich  the  plaintiff  excepted.  The  jury  found  for  the  de- 
fendant and  against  the  plaintiff. 

The  third  section  of  the  act  of  1797,  which  is  section  951 
of  the  Revised  Statutes,  and  the  true  construction  of  which 
is  involved,  reads  as  follows: 

"In  suits  brought  by  the  United  States  ajjainst  individuals, 
no  claim  for  a  credit  shall  be  admitted  upon  trial  except  such 
as  appears  to  have  been  presented  to  the  accounting  officers 
of  the  Treasury  for  their  examination,  and  to  have  been  by 
them  disallowed  in  whole  or  part,  unless,"  &c. 

The  other  material  facts  appear  in  the  opinion. 

H,  H.  Wells,  U.  S.  District  Attorney ^  for  plaintiff. 

It  will  be  observed  that  the  restriction  of  the  statute  [see 
statement]  applies  to  all  suits  brought  by  the  United  States 
and  to  all  individuals;  it  is  not  confined,  as  other  sections  of 
the  act  are,  to  suits  against  persons  sustaining  an  official  rela- 
tion to  the  United  States,  but  is  a  plain  and  unambiguous 
reservation  to  the  United  States  of  an  important  right  to 
have  all  claims  excluded  from  judicial  inquiry  which  have 
not  first  been  submitted  for  examination,  allowance,  or  rejec- 
tion to  the  accounting  officers  of  the  Treasury.  ( Ufiited  States 
v.  Giles  et  aL^  9  Cranch,  236 ;  Sam-e  v.  Wilkins,  6  Wheat.,  148 ; 
Same  v.  Ripley ^  7  Pet.,  25 ;  Same  v.  Fillebroion^  7  Pet.,  28  ; 
Same  v.  McDaniely  1  Pet.,  1 ;  Same  y.  Robinson^  9  Pet,  367; 
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10  Pet,  625;  12  Pet.,  1;  7  Wall,  491 ;  18  Wall.,  63;  1 
Otto,  559.) 

All  tlie  cases  upon  this  subject  relj  largelj-  upon  the  set- 
tled doctrine  that  the  United  States  cannot  be  sued  except 
under  such  conditions  and  limitations  as  the  government  may 
itself  prescribe.  It  is  entirely  competent  for  ihe  United 
States  to  repudiate  all  the  debts  alleged  to  have  been  con- 
tracted by  Lamon  in  its  behalf,  and  it  does,  by  the  statute 
which  we  are  now  considering,  refuse  to  recognize  or  to  allow 
to  be  ottered  in  set-oft'  any  claim  of  any  kind  which  has  not 
first  been  presented  to  such  accounting  officers.  Such  pres- 
entation is  the  condition  precedent  upon  the  performance  of 
which  the  claim  could  only  be  ottered  and  considered. 

It  is  very  probable  that  the  defendant  has  a  meritorious 
claim,  but  he  has  no  right,  nor  is  there  any  consideration  of 
equity  that  ought  to  allow  him  to  override  the  statutory  re- 
quirement  Therejs  in  fact  no  limit  to  the  depredations  upon 
the  Treasury  of  the  United  States  which  would  be  possible 
if  claimants  can  submit  their  demands,  well  or  ill  founded, 
to  the  judgment  of  jurors  without  first  subjecting  them  to 
examination  by  the  proper  accounting  officers.  And  what- 
ever this  defendant  may  do  in  this  particular,  all  others  may 
do  under  the  same  circumstances. 

Another  ground  upon  which  the  reversal  of  the  judgment 
in  this  case  is  asked,  is  that  the  claim  was  barred  by  the 
statute  of  limitations  of  March  3,  1873,  and  never  could  be 
proved  or  allowed  after  the  30th  of  June,  1874,  by  the  ac- 
counting officers  of  the  Treasury,  nor  before  any  court  or  jury. 

Section  3489  of  the  lievised  Statutes,  p.  696,  provides  that 
no  claim  against  the  United  States  "  for  collecting,  drilling, 
or  organizing  volunteers  for  the  war  of  the  rebellion  shall  be 
audited  or  paid  unless  presented  before  the  30th  day  of  June, 
1874." 

This  claim  was  of  that  character,  and  falls  within  the  lan- 
guage and  spirit  of  the  act,  and  it  was  not  presented  before 
the  day  mentioned. 

No  detailed  statement  or  itemized  account  of  the  expend- 
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itures  was  ever  presented  or  rendered.  The  names  of  per- 
sons who  furnished  the  goods  are  not  found  in  the  claim. 
Nor  is  there  any  specification  of  kind,  amount,  price,  or 
character  of  the  articles  supplied.  All  we  have  is  the  "  amount 
of  money  expended  in  June,  July,  August,  September.  Oc- 
tober, November,  and  December,  1861,  in  raising,  clothing, 
subsisting,  and  equipping." 

Nathaniel  Wilson,  for  defendant. 

The  action  being  to  recover  $2,000  money  had  and  re- 
ceived to  the  use  of  the  plaintiffs,  the  defendant's  testimony 
that  he  had  paid  out  all  that  he  had  received  for  the  purpose 
for  which  he  had  received  it,  did  not  constitute  a  "claim  for 
a  credit,"  within  the  meaning  of  the  statute,  but  related 
wholly  to  the  plaintiff*'s  right  of  action. 

*'In  commercial  law,  credit  is  understood  as  opposed  to 
debit;  credit  is  what  is  due  to  a  merchant,  debit  is  what  is 
due  by  him." 

A  "claim  for  credit"  is  a  claim  "for  what  is  alleged  to 
be  due." 

"  The  object  of  the  act,"  says  the  Supreme  Court  of  the 
United  States,  in  the  case  of  The  United  States  v.  WifkinSy  6 
Wall.,  135,  "seems  to  be  to  liquidate  and  adjust  all  accounts 
between  the  parties,  and  to  require  a  judgment  for  such  sum 
only  as  the  defendant  in  equity  and  justice  should  be  proved 
to  owe  to  the  United  States." 

The  defendant  was  not  a  disbursing  officer.  He  did  not 
receive  any  money  from  the  United  States.  He  is  not 
charged  witli  any  money  on  the  books  of  the  Treasury. 

The  defendant  on  his  part  had  no  account  against  the 
United  States  for  the  $2,000  which  he  had  paid  out  after  re- 
ceiving it  from  the  disbursing  officer.  He  never  made  any 
claim  for  that  amount,  nor  to  be  credited  that  amount.  His 
only  "  claim  "  was  that  he  had  paid  out  the  money  he  received 
for  the  purpose  for  which  he  received  it.  If  his  testimony  be 
true,  and  it  is  not  impeached,  upon  what  grounds  can  the 
United  States  recover  $2,000  from  the  defendant  ?    It  is  said 
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that  the  defendant,  having  failed  to  comply  with  the  require- 
ments of  the  law  hereinbefore  quoted,  the  government  is 
entitled  to  a  judgment,  on  proof  that  money  of  the  govern- 
ment came  into  the  hands  of  the  defendant. 

Suppose  that  the  money  in  question  had  been  paid  directly 
by  the  disbursing  officers  to  the  butchers  to  whom  it  was  due, 
instead  of  being  paid  to  the  butchers  through  the  defendant : 
would  the  government  be  entitled  to  a  judgment  against  the 
butchers  unless  they  could  show  that  they  had  made  a  claim 
for  a  credit  to  the  accounting  officers  of  the  Treasury,  and 
that  the  claim  had  bv  them  been  disallowed  ?  To  affirm  such 
a  pretension  on  the  part  of  the  government  is  to  say  that 
every  person  who  receives  the  money  of  the  United  States, 
whether  in  payment  for  goods  sold  or  for  services  rendered, 
is  liable  to  be  sued  for  what  he  receives,  and  can  make  no 
defense  except  after  invoking  the  action  of  the  accounting 
officers  of  the  government  upon  matters  which,  as  it  seems 
to  me,  are  wholly  outside  the  limits  of  their  duty  as  pre- 
scribed by  law. 

The  liability  of  the  defendant  is  not  in  any  respect  differ- 
ent or  more  extensive  than  that  which  attaches  to  every  person 
who  receives  the  moneys  of  the  government  from  a  disburs- 
ing officer.  He  was,  it  is  true,  an  officer  of  the  United  States, 
and  he  had  nothing  to  do  with  the  expenditure  of  public 
moneys.  Colonel  Devin,  by  whom  the  check  was  signed, 
was  a  disbursing  officer,  and  liable  to  the  United  States  for 
all  public  moneys  received  by  him.  He  was  required  by  law 
to  give  bond  for  the  faithful  performance  of  his  duties.  For 
the  money  which  is  claimed  of  the  defendant  he  is  responsi- 
ble. The  payment  of  the  money  by  Colonel  Devin  to  the 
defendant  was  a  transaction  between  individuals.  If  the  dis- 
bursing officer  failed  to  take  vouchers  for  his  payments  which 
would  entitle  him  to  a  credit  for  the  amount  paid  on  the  set- 
tlement of  his  account,  it  may  be  that  in  such  settlement  he 
has  actually  been  allowed  credit  for  the  amount  claimed. 

The  record  shows  that  the  defendant,  having  been  informed 
that  his  meritorious  defense  could  not  otherwise  be  consid- 
14 
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ered  by  the  court  on  the  trial  of  this  suit  agaipst  him,  pre- 
sented to  the  accounting  officers  the  statement  of  his  account. 

Although  no  claim  was  made  for  a  credit  within  the  mean- 
ing of  the  statute,  it  was  supposed  by  the  defendant  that  he 
was*  complying  with  a  technical  requirement  of  the  law. 

It  was  objected  that  the  act  of  the  defendant  was  not  in 
compliance  with  the  law,  because  (1)  no  vouchers  accom- 
panied the  account,  and  (2)  the  claim  was  barred  by  the  stat- 
ute referred  to  in  the  auditor's  endorsement. 

So  far  as  this  suit  is  concerned  and  the  amount  sought  to 
he  recovered,  these  objections  do  not  debar  the  defendant 
from  availinghimself  of  the  defense  which  he  sets  up.  ( United 
States  V.  Laub,  12  P.,  1.) 

Mr.  Justice  Wylib  delivered  the  opinion  of  the  court : 

This  was  an  action  of  assumpsit  in  the  common  counts  to 
recover  $2,000  with  interest.  At  the  trial  plaintift'  gave  in 
evidence  two  drafts,  as  follows: 

Ko.  75.  WiLLiAMSPORT,  Md.,  December  23, 1861. 

Assistant  Treasurer  of  the  U.  S.,  New  York. 

Pay  to  Colonel  W.  H.  Lamon,  or  order,  one  thousand  dol- 
lars {?1,000).  J.  D.  Devin, 

U.  9ih  Inf%  A.  A.  Q,  M. 

(Paid  February  22,  1862.) 

No.  76.  WiLLiAMSPORT,  Md.,  December  23,  1861. 

Assistant  Treasurer  of  the  U.  S.,  New  York. 

Pay  to  Colonel  W.  H.  Lamon,  or  order,  one  thousand  dol- 
lare  (?1,000).  J.  D.  Devin, 

Lt.  9th  Infy,  A,  A.  Q.  M. 

(Paid  February  22,  1862.) 

Plaintiff"  there  rested.     This  was  plaintift''8  whole  evidence. 

The  evidence  showed  that  Lamon  had  been  paid  $2,000  on 
.account  of  the  United  States,  and  this  was  all  it  showed.  It 
did  not  show  that  the  United  States  had  any  right  to  recover 
the  money.  In  an  action  for  money  had  and  received  to  the 
plaintiff's  use,  the  plaintiff'  cannot  recover  the  money  unless 
he  proves  that  it  is  against  conscience  for  the  defendant  to 
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keep  it.  (1  Selwyii's  N.  P.,  99.)  The  burden  of  showing  this 
is  upon  the  plaintitt'.  In  the  absence  of  proof  upon  that  point, 
the  presumption  is  that  the  money  was  lawfully  paid  to  the 
defendant,  and  that  he  has  the  right  to  retain  it. 

In  the  present  instance  the  plaintifl:''s  own  evidence  was'not 
suiWcient  to  entitle  it  to  a  verdict  against  the  defendant.  De- 
fendant was  not  content^  however,  to  occupy  this  secure 
position,  but  chose  to  set  up  the  defense  that  not  only  had  all 
this  money  been  expended  in  the  service  of  the  government, 
but  a  very  large  sum  of  his  own  in  addition,  which  had  never 
been  repaid,  but  \^hich,  after  so  great  a  lapse  of  time,  he  did 
not  seek  to  have  repaid.  Believing,  however,  that  he  would 
be  denied  the  right  to  make  any  defense  against  the  govern- 
ment unless  such  defense  were4irst  made  out  and  presented 
for  settlement  at  the  Treasury,  as  is  required  by  law  in  cases 
of  set-off,  he  made  out  and  presented  to  that  department  a 
claim  amounting  to  $23,000,  less  the  amount  of  the  two  drafts 
in  question.  His  claim  was  sustained  by  no  evidence  except 
his  own  affidavit,  all  his  vouchere  having  been  lost  or  de- 
stroj'ed,  as  he  stated,  in  the  course  of  military  operations 
during  the  war  in  the  valley  of  Virginia.  Of  course  the 
cliiim  was  rejected  by  the  accounting  officers  of  the  Treasury, 
the  auditor  saying :  "  If  the  said  claim  was  supported  by  full 
and  complete  vouchers,  still  it  would  be  debarred  by  section 
3489  of  the  Revised  Statutes  of  the  United  States,  p.  695." 

Undoubtedly  the  action  of  the  accounting  officers  was  cor- 
rect. Without  vouchers  for  any  item  of  the  claim,  except  the 
claimant's  own  affidavit,  it  could  not  lawfully  be  allowed. 

At  the  trial  below,  however,  defendant  again  offered  the 
same  papers  in  evidence.  The  plaintiff  objected;  the  objec- 
tion was  overruled,  the  papers  admitted  in  evidence,  and  a 
bill  of  exceptions  taken  by  the  plaintiff. 

It  appears  to  us  that  these  papere  were  equally  inadmissible 
for  evidence  in  the  court  as  at  the  Treasury. 

The  subsequent  testimony  given  by  the  defendant  was  com- 
petent for  the  purpose  of  showing  the  circumstances  and  the 
cousideration  attending  the  giving  of  the  drafts  in  question^ 
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but  for  no  purpose  beyond  tbat.  Indeed,  the  defendant  him- 
self disclaimed  an  idea  of  asking  for  a  verdict  from  the  jury 
for  the  balance  in  his  favor,  as  set  up  in  the  claim  presented  to 
the  Treasury  Department.  The  testimony,  if  believed,  was 
conclusive  on  this  point,  and  showed  that  Lamon's  conduct 
had  been  not  only  perfectly  honest,  but  highly  patriotic  in  the 
transaction  ;  and  we  have  no  doubt  whatever  as  to  the  per- 
fect verity  of  his  statement  in  regard  to  that  matter.  His 
whole  defense,  however,  was  unnecessary,  for  the  plaiutift' 
had  made  out  no  case  against  him ;  and  so  he  is  entitled  to 
have  an  affirmance  of  this  judgment,  notwithstanding  the 
error  in  admitting  in  evidence  the  papers  which  had  been 
presented  to  the  Treasury  Department. 


FRANCES  H.  BARTON  v.  JOHN  S.  BARBOUR,  RECER^ER. 

At  Law.— No.  17,278. 

The  defendant  was  appointi'd  by  a  deci-ee  of  the  Circuit  Court  of  Alex- 
andria, Vlr^hiia,  receiver  of  a  railroad  in  that  State.  The  plaintiff 
was  injured  wliile  a  passenger  on  sncli  road,  and  brings  this  action 
j\gainst  the  receiver  for  damages ;  and  It  was  lield  that  tlie  action 
woidd  not  be  maintained  in  tliis  jurisdiction  without  leave  of  the 
court  which  appointed  defendant  such  receiver. 

STATEMENT   OF  THE   CASE. 

This  18  an  action  at  law  against  the  defendant  as  receiver 
of  the  Washington  City,  Midland  and  Great  Southern  Rail- 
road, a  corporation  organized  under  a  law  of  the  State  of 
Virginia,  and  doing  business  and  having  an  office  in  the  Dis- 
trict of  Columbia.  The  declaration  states  that  the  defendant, 
on  the  11th  of  January,  1877,  was  running  and  operating  a 
railroad  through  the  State  of  Virginia  as  a  common  carrier 
of  freight  and  passengers  for  hire,  and  that  the  plaintiif  was 
a  passenger  upon  said  railroad,  and  by  reason  of  a  defective 
and  insufficient  rail  upon  the  track,  the  car  in  which  the 
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plaintift' was  a  passenger  was  thrown  from  the  track,  and  she 
was  thereby  greatly  hurt  and  injured,  and'  her  bodily  health 
permanently  impaired.  The  plaintift*  claims  damages  in  the 
sum  of  $5,000. 

The  special  plea  of  the  defendant  reads  as  follows : 

"And  now  comes  the  defendant  in  his  own  proper  person 
and  says  that  the  court  ought  not  to  take  further  cognizance 
of  said  action,  because,  he  says,  at  the  time  of  suing  out  and 
service  on  him  of  the  said  writ  he  was  the  receiver  of  all  the 
real  and  personal  property,  rights,  privileges,  and  franchises 
of  the  said  Washington  City,  Virginia  Midland  and  Great 
Southern  Railroad  Company,  under  an  order  issued  by  the 
Circuit  Court  for  the  city  of  Alexandria,  in  the  State  of  Vir- 
ginia, in  vacation,  on  the  13th  day  of  July,  1876,  in  a  cause 
therein  depending,  on  the  equity  side  of  said  court,  of  the 
style  of  "  John  C.  Graham,  who  sues  for  himself  and  others, 
V.  The  Washington  City,  Virginia  Midland  and  Great  South- 
ern Railroad  Co.  ei  aV^  That  by  said  order  or  decree  he  was 
authorized  to  defend  all  actions  that  might  be  brought  against 
him  as  such  receiver  by  permistjiou  of  the  said  court,  and 
that  he  should  not  in  any  case  incur  any  personal  and  indi- 
vidual liability  in  the  operation  of  said  line  of  railroad,  or 
otherwise  in  the  premises,  by  reason  of  any  act  or  thing  done 
by  him,  or  his  servants,  agents,  or  attorneys,  the  said  receiver 
acting  in  good  faith  and  in  the  exercise  of  his  best  discre- 
tion; but  the  property  in  his  hands  as  such  receiver  should 
nevertheless  be  chargeable  with  any  claim  that  may  be  estab- 
lished against  such  receiver  in  any  action  brought  against 
him  by  any  person  under  leave  of  the  court  first  had  and  ob- 
tained. 

"That  the  plaintilF  hath  not  had  and  obtained  leave  of  the 
said  Circuit  Court  for  the  city  of  Alexandria  to  bring  and 
maintain  this  his  action  aforesaid;  and  this  the  defendant 
is  ready  to  verify.  Wherefore  he  prays  judgment  whether 
this  court  can  or  will  take  further  cognizance  of  the  action 
aforesaid." 

To  this  plea  the  plaintift'  interposed  a  general  demurrer, 
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and  the  case  was  certified  to  the  general  term  to  be  heard  in 
the  first  instance. 


S.  S.  Henkle,  for  plaintiff. 

The  defendant  issued  as  receiver  of  the  Washington  City, 
Virginia  Midland  and  Great  Southern  Railroad,  a  Virgmia 
corporation,  having  an  office  and  doing  business  in  this  Dis- 
trict. He  was  appointed  by  a  decree  of  the  Circuit  Court  of 
Alexandria,  and  the  only  question  made  by  the  plea  and 
demurrer  is,  whether  he  may  be  sued  in  this  jurisdiction 
without  leave  of  the  court  which  appointed  him  having  first 
been  obtained. 

It  is  broadly  laid  down  in  High  on  Receivers,  section  254> 
that  it  is  in  all  casesnecessary  that  a  pereon  desiring  to  bring 
suit  against  a  receiver  should  first  obtain  leave  of  the  court 
appointing  him;  and  numerous  authorities,  both  English  and 
American,  are  cited. 

They  are  all  cases  in  which  either  application  for  leave  to 
sue  is  made,  or  application  for  injunction  to  restrain  such  suits 
commenced  without  leave. 

Sometimes  the  leave  to  sue  has  been  granted,  and  some- 
times withheld;  and  in  niost  cases  referred  to,  if  not  all,  when 
application  was  made  to  restrain  suit  commen  ed  without 
leave,  the  injunction  has  been  allowed.  They  are,  I  believe, 
all  cases  affecting  the  property  in  the  possession  of  the  re- 
ceiver, as  in  Tink  v.  Randle,  10  Bcav.,  318;  in  the  matter  of 
Pei'sse  et  al.^  8  Ire.  Eq.,  Ill ;  Parr  v.  Bell,  9  Ire.  Eq.,  55.  In 
the  same  section  of  High,  254,  it  is  said  that  when  an  action 
is  instituted  against  a  receiver  without  leave,  the  plaintift'  is 
in  contempt  of  court  and  will  be  punished. 

The  cases  referred  to  by  High  are  DeGrooi  v.  ///^  et  aL^  30 
Barb.,  483,  and  the  same  case  reported  in  9  Abbott's  Practice, 
8G4.  The  syllabus  in  Abbott  is,  **A  receiver  who  is  sued  as 
such  without  leave  is  entitled  to  an  order  perj)etually  restrain- 
ing the  plaintiff  from  proceeding  in  the  action."  And  the 
case  of  Taylor  v.  Baldwin,  14  Ab.  Pr.,  166';  here  the  plaintiff 
applied  to  the  court  for  leave  to  bring  suit  against  the  receiver 
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to  recover  jewelry  in  his  possession  as  receiver,  which  was* 
refused,  and  he  thereupon  brought  the  suit.     He  was  fined 
for  contempt  and  his  action  stayed.     The  proceedings  were 
all  in  the  same  court. 

It  is  not  in  either  of  these  cases  intimated  that  the  want  of 
leave  goes  to  the  jurisdiction  of  the  court,  but  that  theplain- 
tift' may  be  punished  for  contempt,  and  have  his  action  stayed 
by  injunction  or  order. 

I  think  no  English  case  can  be  found  where  it  was  held  or 
claimed  that  the  want  of  leave  to  bring  suit  against  a  re- 
ceiver affected  the  jurisdiction  of  the  court. 

There  is  a  class  of  American  cases  in  which  it  has  been 
held  that  where  one  court  has  obtained  possession  of  prop- 
erty, and  is  proceeding  to  administer  it,  another  court  has  no 
jurisdiction  to  interfere  with  such  possession.  (See  MIL  and 
SL  P.  R.  R.  V.  MIL  and  Minn.  R.  R,  et  aL,  20  Wis.,  165.) 

This  is  as  far  as  any  American  case  has  ever  gone.  No 
case  can  be  found  where  it  has  been  held  to  be  an  olyection 
to  the  jurmliciion  of  the  court  that  leave  has  not  been  ob- 
tained when  the  action  or  proceeding  does  not  directly  inter- 
fere with  the  possession  of  the  ^property  in  the  custody  of  the 
receiver. 

In  Hill  V.  Parker y  111  Mass.,  508,  it  is  said  that  where  an 
action  is  brought  against  a  receiver  without  leave  of  the 
court,  the  possession  of  the  receiver  is  not  necessarily  a  de- 
fense at  law,  and  the  court  of  chancery,  if  applied  to  for  an 
injunction,  may  in  its  discretion  allow  the  action  to  proceed 
to  judgment,  and  to  be  defended  by  the  receiver,  and  several 
English  and  American  cases  are  cited  as  authority.  In  6 
Vesey,  286,  ejectment  had  been  brought,  without  leave,  for 
property  in  possession  of  the  receiver.  The  lord  chancellor 
gave  the  receiver  leave  to  defend. 

In  Asten  v.  Herm^  Myln  &  Keene,  390,  the  receiver  made  a 
distress  for  rent.  The  tenant  brought  his  action  of  trespass 
against  the  receiver  and  the  bailiff.  The  receiver  applied 
for  an  injunction,  which  was  granted  by  the  lord  chancellor. 
(High  on  Rec'rs,  sec.  256,  p.  169.) 
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.  Keceivers  are  under  the  protection  of  the  court  appointing 
them ;  but  this  protection  is  only  granted  or  refused  on  their 
own  application  by  the  court  appointing  them,  in  its  discre- 
tion, depending  upon  the  circumstances  of  each  case.  {Me- 
Kinnan  v.  P aimer y  7  Ire.  Eq.,  496 ;  Kinney  v.  Crocker ,  Rec'ry  18 
Wis.,  74;  Camp  v.  Barney,  11  N.  Y.  Sup.  Ct.,  373;  Blumen- 
thai  V.  Brienkerd  ei «/.,  38  Vt.,  402;  Page  v.  Smithy  99  Mass., 
395 ;  Allen  v.  The  Central  R.  R.  of  Iowa,  42  Iowa,  638 ;  High 
on  Kec'rs,  sec.  398,  pp.  283,  284.) 

The  receiver  is  here  sued  in  his  official  capacity  for  a  tort 
committed  by  him  or  his  servants  while  operating  the  road. 
Although,  upon  the  principle  of  some  of  the  adjudged  cases, 
the  defendant  might  be  personally  liable,  yet  I  think  the 
weight  of  authority  is,  that  he  is  only  liable  in  his  official 
character  for  the  torts  of  his  agents  or  servants.  (High  on 
Rec'rs,  sec.  255,  pp.  168,  169;  Meara^s  Adm^r  v.  ffolbrook,  20 
Ohio  St.,  137.) 

The  defendant  was  running  and  operating  the  road  with 
substantially  the  same  power  possessed  by  the  company  be- 
fore his  appointment,  and  is  in  law,  so  far  as  the  public  is 
concerned,  a  common  carrier,  and  in  his  official  capacity'  is 
liable  as  such  to  the  same  extent  that  the  company  would 
have  been,  and  may  be  sued  for  torts  without  leave  of  the 
court  appointing  him.  (High  on  Rec'rs,  sec.  398,  pp.  263, 
264;  Camp  v.  Barmy,  11  Sup.  Ct.  of  N.  Y.,  373;  Sprague  v. 
Smithy  29  Vt.,  421 ;  Blumenthal  v.  Breinkei^d  et  aLy  99  Mass., 
395 ;  Allen  v.  The  Central  R.  R.  of  loway  42  Iowa,  683.) 

Walter  S,  Cox  and  Linden  Kenty  for  defendant. 

Receivers  are  under  the  control  of,  and  are  amenable  only 
to,  the  court  for  their  appointment. 

The  possession  of  the  receiver  is  the  possession  of  the  court, 
and  any  attempt  to  disturb  it  without  leave  of  the  court  first 
obtained,  will  be  a  contempt  on  the  part  of  the  person  mak- 
ing it.  {Angel  v.  Smithy  9  Vesey,  335;  6  Vesey,  287;  1  J. 
&  Walker,  178;   Wiswall  v.  Sampsony  14  How.,  62.) 

Where  the  property  is  legally  and  properly  in  the  posses- 
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sioii  of  the  receiver,  it  is  the  duty  of  the  court  to  protect  the 
receiver  in  the  poBsessioii  thereof,  and  any  proceeding  or  suit 
instituted  against  the  receiver  without  the  leave  of  the  court, 
is  considered  to  be  in  contempt  of  the  court,  and  an  action 
so  brought  will  be  stayed.  (Parker  v.  Browninff,  8  Paige, 
388 ;  Albany  City  Bank  v.  Shermerhon,  9  Paige,  372;  Taylor  v. 
Baldwin,  14  Abb.  Pr.,  (N.  Y.,)  166;  DeGroot  v.  Jay,  30  Barb., 
483 ;  0,^M.  R.  R.  Co.  v.  Davis,  23  Ind.,  553 ;  Noe  v.  Gibson, 
7  Paige,  513;  0.  ^  M  R.  R.  Co.  v.  Fitch,  20  Ind.,  498 ;  Tink 
V.  RundeJl,  10  Beav.,  318 ;  Edwards  on  Rec'rs,  p.  145 ;  MmrcCs 
Adm^r  v.  Holbrook,  ^c,  20  Ohio  St.,  137;  Henderson  v.  Walker, 
Rcc^r,  55  Ga.,  481 ;  Vermont  and  Canada  R.  R.  Co.  v.  Vermont 
Central  R.  R.,  46  Vt.,  798.) 

The  remedy  to  a  party  having  a  demand  against  a  receiver 
is  by  petition  to  the  court  of  equity  to  be  permitted  to  bring 
an  action  against  the  receiver,  or  to  be  examined  before  the 
master  pro  interesse  suo.  (3  Dan.  Ch.  Pr.,  1984;  2  Mad.,  21; 
1  P.  Wms.,  308 ;  Wisuxdl  v.  Sampson,  14  How.,  65.) 

The  general  doctrine  already  considered,  that  receivers  are 
answerable  only  to  courts  appointing  them,  is  to  be  accepted 
with  certain  qualifications.  Sa\'s  High  on  Receivers,  section 
279,  citing  Paige  v.  Smith,  99  iMass.,  395:  "That  where  re- 
ceivers are  operating  a  railroad  under  appointment  of  a  court 
of  chancerv  in  one  State,  and  the  courts  of  that  State  hold 
them  liable  as  common  carriers,  and  they  are  acting  in  that 
capacity,  the}'  are  liable  to  an  action  in  the  courts  of  another 
State  tor  a  breach  of  duty  as  common  carriers." 

The  above  qualification  is  opposed  to  the  current  of  au- 
thorities; but  if  it  be  law,  it  is  not  applicable  to  the  present 
case. 

This  court  has  no  greater  jurisdiction  over  the  receiver 
than  courts  of  general  jurisdiction  in  Virginia  would  have. 

Under  the  authorities  relied  on,  its  jurisdiction  is  only  made 
co-extensive  with  that  of  the  courts  of  Virginia. 

The  liabilities  as  well  as  the  rights  of  this  receiver  arise 
under  the  terms  of  the  order  of  his  appointment. 

The  said  order,  in  limiting  the  manner  in  which  he  shall 
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be  chargeable,  contains  this  provision:  "But  the  property  in 
his  hands  as  such  receiver  shall  nevertheless  be  chargeable 
with  any  claim  which  niav  be  established  aficainst  said  receiver 
in  any  action  brought  against  him  by  any  person  under  leave 
of  this  court  first  had  and  obtained." 

The  same  powers  and  liabilities  with  which  the  receiver  in 
this  case  is  clothed,  under  and  by  virtue  of  the  order  of  his 
appointment,  are  extended  to  all  receivers  in  the  State  of 
Ohio  under  a  general  law  which  provides  that  a  receiver  may 
sue  and  be  sued  as  receiver, under  control  of  the  court:  Hddy 
That  leave  of  the  court  must  be  obtained  to  bring  suit  against 
the  receiver.  (Meara^s  Adm^r  v.  Bosevelt  and  Holbrook,  20 
Ohio  St.,  137;  Hubbell,  ^c,  v.  Receiver  Utica  Ins.  Co.,  9  How. 
Pr.,  424.) 

Where  the  action  is  against  the  receiver  of  a  corporation, 
judgment  will  be  entered,  payable  out  of  the  corporate  funds 
in  his  hands.     {Commonwealth  v.  RunJi,  26  Penn.,  235.) 

The  question  of  the  right  to  sue  a  receiver  in  a  court  other 
than  that  in  which  he  is  appointed,  is  one  of  jurisdiction. 
{Louisville  R.  R.  Co.  v.  Canble,  6  Am.  R.  R.  Rep.,  349 ;  Pot- 
ter ^  Receiver y  v.  Bunnell^  20  Ohio  St.,  152.) 

Mr.  Justice  Mac  Arthur  delivered  the  opinion  of  the  court : 
ITie  plea  demurred  to  would  probably  not  be  sustained  in 
the  State  of  Vermont,  because  the  courts  of  that  State  appear 
to  have  decided  that  a  receiver,  operating  a  railroad  as  a 
common  carrier,  would  be  liable  in  an  action  for  damages 
occasiofied  by  any  breach  of  his  obligation  while  acting  in 
that  capacity.  In  Paige  v.  Smithy  99  Mass.,  395,  this  doctrine 
is  imputed  to  the  courts  of  that  State,  and  it  is  held  that  a 
receiver  appointed  there  would  be  equally  liable  to  an  action 
in  the  courts  of  another  State  for  a  similar  cause  of  action, 
instituted  without  the  permission  of  the  court  appointing  the 
receiver.  In  Kinney  v.  Crocker,  18  Wis.,  74,  and  Allen  v. 
The  Central  R.  R.  of  Iowa,  the  same  rule  is  asserted.  With 
the  exception  of  these  authorities,  it  is  not  too  much  to  say 
that  the  decisions  in  England  and  in  the  United  States  are  to 
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the  effect  that  it  is  requisite  to  apply  to  the  court  of  chan- 
cery in  which  the  receiver  was  appointed,  when  a  suit  is  to 
be  brought  against  him  in  his  official  capacity.  This  rule  is 
established  by  so  nmny  authorities  that  citation  is  scarcely 
neressary.  The  briefs  of  counsel  are  sufficiently  full  of  such 
references.  The  possession  of  the  receiver  is  considered  that 
of  the  court,  and  it  is  therefore  regarded  as  the  duty  of  the 
court  to  protect  the  possession  of  its  officer  from  any  inva- 
sion of  pei'sons  or  suits  at  law.  Any  party  may  come  into 
court  and  test  the  justice  of  any  claim  he  has  upon  the  fund, 
and  he  may  be  himsef  examined  ]yro  ivteresse  suo.  If  he  has  a 
prior  interest  it  will  be  protected,  and  he  will  be  permitted 
to  bring  such  suits  at  law  as  may  be  proper  to  determine  any 
legal  or  equitable  rights  he  may  have  upon  the  estate.  The 
court  of  chancery  having  acquired  jurisdiction  of  the  subject- 
matter,  will  retain  it  for  the  benefit  of  those  who  may  be  fcmnd 
ultimately  entitled  to  it.  {2  Story  Eq.  Jur.,  sees.  331-334; 
Porker  v.  Brouming,  8  Paige,  388.) 

It  was  earnestly  urged  by  counsel  for  plaintiff  that  this 
was  a  mere  claim  for  damages,  and  that  it  did  not  affect  the 
possession  of  the  property  in  the  receiver.  The  same  view 
was  relied  upon  in  Wiswall  v.  Sampson,  14  How.,  52.  The 
Supreine  Court  disposed  of  that  view  of  the  case  by  observ- 
ing: "But  conceding  the  proceeding  [at  law]  did  not  disturb 
the  possession  of  the  receiver,  the  argument  does  not  meet 
the  objection.  The  property  is  a  fund  in  court,  to  abide  the 
event  of  the  litigation,  and  to  be  applied  to  the  payment  of 
the  judgment  creditor,  who  has  tiled  his  bill  to  remove  im- 
pediments in  the  way  of  his  execution.  If  he  has  succeeded 
in  establishing  his  right  to  the  application  of  any  portion  of 
the  fund,  it  is  the  duty  of  the  court  to  see  that  such  applica- 
tion is  made ;  and  in  order  to  effect  this,  the  court  must  ad- 
minister it  independently  of  any  rights  acquired  by  third 
persons  pending  the  litigation."  So  that  wherever  a  claim 
is  made  which  will  affect  the  estate,  the  court  will  pay  no 
respect  to  it  when  acquired  during  the  suit,  unless  presented 
for  audit  and  adjudication.    The  court  will  administer  the 
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property  and  protect  and  preserve  every  interest.  This  is 
the  rule  as  settled  by  the  Supreme  Court,  and  we  must  fol- 
low it  as  binding  authority.  The  Supreme  Courts  of  the 
States  may  entertain  different  views,  and  feel  that  they  are 
not  bound  by  the  decisions  of  that  tribunal.  Not  so  with  us. 
And  until  a  different  rule  shall  prevail,  we  must  adhere  to 
that  so  deafly  established. 

There  must  be  judgment  for  the  defendant  upon  the  de- 
murrer. 


PHCBNIX  MUTUAL  LIFE  INSURANCE  COMPANY  v.  AL- 

BERT  GRANT  ET  AL. 

Equity.— No.  4291. 

I.  When  a  motion  is  cortilied  to  the  ^enenil  term  to  be  heard  in  the  fltBt 
histan(MN  the  same  order  will  be  made  a«i,  upon  tlie  whole  case,  ought 
to  have  been  made  by  the  justice,  holding  the  special  term. 

H.  When  a  niortjfage  or  deed  of  trust  Iocs  not  in  express  terins  create 
a  lien  upon  tlie  rents  and  profits  of  the  morti^aged  property,  a  re- 
ceiver thereof  ought  not  to  be  appoinUul  for  tlie  benefit  of  those  in- 
terested, simply  upon  an  averment  in  the  bill  tiiat  the  mortpiged 
estate  is  an  inadrquate  security,  and  that  the  grantor  is  insolvent. 
[Omn,  J.,  Humphreys,  J.] 

IIL  When  a  receiver  is  appointed  before  the  coming  in  of  the  answer, 
the  defendant  will  be  allowed  to  move  to  discharge  the  reoi-iver  after 
the  answer  is  interposed.  And  if  tlie  bill  and  answer  taiciMi  tog<'tlier 
show  that  a  n-ceiver  ought  not  to  have  been  appointed,  the  receiv«»r 
will  be  discharged. 

IV.  The  defendant  consented  to  the  appointment  of  a  receiver  upon 
certain  terms,  but  sueh  terms  were  n(»t  oliserved  in  making  the 
appointment,  and  afterwards  the  answer  came  in  ;  upon  which  and 
upon  affidavit,  a  motion  was  made  to  disch'irge  the  receiver  and  to 
restore  the  property  to  the  pc»ssessi(»n  of  the  defendant ;  and  it  ap- 
pearing that  the  receivership  was  Inexpedient  and  unfit  to  be  longer 
continued,  the  court  allowed  the  motion,  although  no  blame  was 
attached  to  the  receiver. 

STATEMENT   OF   THE   CASE. 

This  was  a  motion  to  discharge  a  receiver  who  had  been 
appointed  before  the  defendant  answered  the  bill. 
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The  allegations  in  the  bill  tending  to  lay  a  tbnndation  for 
a  receiver  are  the  following: 

"That  the  amount *dae  the  plaintiff,  secured  as  aforesaid 
on  said  property,  largely  exceeds  its  value,  and  is  more  than 
it  will  sell  for  under  the  most  advantageous  circumstances. 

"  That  the  said  Grant  is  insolvent,  and  said  property  is  very 
much  deteriorating  for  the  want  of  necessary  repairs,  which 
naid  Grant  is  unable  and  unwilling  to  make." 

A  receiver  was  appointed  May  7,  1875,  to  rent  several  of 
the  houses,  and  he  has  been  in  possession  of  the  premises 
since  that  time.  The  defendant  Grant,  in  his  answer  to  the 
application  for  a  receiver,  consented  that  the  appointment 
might  be  made,  and  a  direction  given  to  the  receiver  to  com- 
plete the  houses  which  were  then  in  an  unfinished  condition, 
and  to  employ  him  in  the  work;  and  soon  afterwards  he  lied 
in  the  cause  a  proposal  to  complete  the  buildings  at  the  esti- 
mated prices  on  which  the  receiver  had  based  a  report  on 
that  subject.  The  receiver  was  appointed  to  receive  the  rents 
and  profits  without  regard  to  the  terms  proposed  by  the  de- 
fendant Grant.  November  27, 1875,  Grant  filed  his  answer, 
denying  a  great  part  of  the  indebtedness  and  pleading  a  want 
of  jurisdiction,  a  non-joinder  of  numerous  parties,  usury,  and 
that  the  alleged  indebtedness  was  paid  and  satisfied  before 
the  bringing  of  this  suit.  At  the  same  time  he  filed  a  cross- 
bill for  affirmative  relief.  Other  proceedings  followed  which 
are  unnecessary  to  state  in  this  connection,  and  finally  the  mo- 
tion to  dissolve  the  receivership  was  made,  and  has  been  cer- 
tified here  to  be  heard  in  the  first  instance.  The  briefs  of 
connsel  are  too  lengthy  for  insertion  in  this  report,  and  they 
are  so  compact  as  to  preclude  an  abstract  of  their  contents. 

R.  T.  Merrick  and  William  F.  Maitingly,  for  complainant. 

JB.  F.  BuileTy  Durant  ^  HomoTy  0.  D.  Barrett^  and  William 
A.  Mdoy^  for  defendant  Grant. 

Mr.  Justice  Olin  delivered  the  opinion  of  the  court : 

It  is  unnecessary  to  enter  into  any  lengthy  detail  of  facts 
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in  reference  to  this  prolonged  and  extraordinary  controversy. 
If  it  shall  be  continued  in  the  future  as  long  as  it  has  been  in 
the  past,  it  is  quite  obvious  that  the  result  will  be  that  out  of 
a  property  of  the  value  of  nearly  half  a  million  of  dollars, 
neither  the  plaintiff  nor  defendant  will  derive  any  benefit. 

The  question  before  us  arises  on  a  motion  to  discharge  the 
receiver  appointed  in  this  case  in  May,  1875. 

That  motion  would  ordinarily  be  heard  before  the  judge 
holding  the  special  term,  or  in  his  discretion  might  be  certi- 
fied to  and  heard  at  the  general  term  in  the  first  instance, 
which  was  done  in  this  case ;  and  this  court  is  now  to  make 
the  same  order  as,  we  think,  on  the  whole,  ought  to  be  made 
by  the  justice  holding  the  special  term. 

The  order  appointing  a  receiver,  which  was  prayed  for  in 
the  bill  of  complaint,  seems  to  have  been  made  principally 
in  pursuance  of  the  answer  of  the  defendant  Grant  to  the 
rule  to  show  cause  why  a  receiver  should  not  be  appointed. 
In  that  answer  the  defendant  Grant  says,  in  view  of  these 
facts,  the  defendant  desires  that  ten  of  the  houses,  (giving 
their  numbers,)  be  completed  under  authority  of  this  court, 
and  be  rented  for  a  period  not  exceeding  three  years,  and 
that  the  rents  be  paid  into  the  court ;  and  the  defendant  prays 
that  K.  J.  Meigs,  clerk  of  the  Supreme  (Dourt  of  the  District, 
or  some  disinterested  person,  be  appointed  a  receiver,  and  be 
directed  to  have  the  unfinished  buildings  numbered  from  1 
to  14,  with  the  exception  of  number  13,  completed  under  the 
superintendence  of  the  defendant  Grant,  and  apply  the  rents, 
ae  far  as  maj'  be  necessary,  to  the  payment  of  the  expense  for 
completing  these  buildings,  and  if  necessary,  to  make  a  tem- 
porary loan  for  the  purposes  aforesaid,  the  same  to  be  reim- 
bursed from  the  rents  of  said  buildings ;  that  all  the  rents  not 
expended  in  the  completion  of  said  buildings  may  be  paid 
into  court,  to  abide  the  order  and  judgment  of  the  court. 
Upon  Grant's  answer  to  the  rule  to  show  cause,  an  order  was 
made  by  the  court  at  special  term  appointing  Phillips  and 
"Wilson  receivers,  wholly  ignoring  the  conditions  upon  which 
Grant  assented  to  the  appointment  of  a  receiver.     This  pro- 
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ceeding  for  the  appointment  of  a  receiver  was  had  before 
Grant  filed  his  answer  to  the  bill  of  complaint.  Upon  filing 
his  answer,  a  motion  is  made  to  the  court  to  discharge  the 
receivers,  and  that  is  this  question  now  before  us. 

When  a  receiver  is  appointed  before  the  coming  in  of  the 
answer  of  the  defendant  after  answer  is  interposed,  the  de- 
fendant is  allowed  to  move  to  discharge  the  receiver;  and  if 
the  bill  and  answer,  taken  together,  show  that  a  receiver 
ought  not  to  have  been  appointed,  the  receiver  should  be  dis- 
charged. 

It  will  he  observed  that  the  mortgage  or  deed  of  trust,  as 
it  is  called,  did  not  mortgage  or  create  anj'  lien  upon  the 
rents  and  profits  of  this  property;  and  while  it  is  averred  in 
the  bill  that  the  property  mortgaged  is  an  inadequate  security 
for  the  amount  of  money  loaned  to  the  mortgagor,  and  that 
he  is  insolvent,  that  affords  no  grounds  whatever  for  seizing 
upon  the  rents  and  profits  before  foreclosure  or  sale  of  the 
mortgaged  premises.  Indeed,  the  grocer  or  merchant  who 
supplied  the  necessaries  of  life  for  Grant  and  family  has  a 
much  higher  equity  on  the  rents  and  profits  than  the  mort- 
gagee. The  latter  loaned  Grant  money  and  took  security 
for  the  repayment  of  it,  but  the  former  sold  him  goods  on  his 
personal  credit. 

What  justice  or  equity  is  there  in  allowing  a  mortgagee  to 
claim  any  rights  in  reference  to  something  not  mortgaged  to 
him,  over  and  above  the  rights  of  any  other  contract  creditor  ? 

No  well  adjudicated  case  can  be  found,  I  think,  that  allows 
the  appointment  of  a  receiver  of  rents  and  profits,  when  these 
rents  and  profits  were  not  mortgaged,  except,  perhaps,  in  the 
State  of  New  York,  in  which  these  decisions  depend  mainly 
upon  the  statute  laws  of  that  State ;  and  these  decisions  may 
be  laid  out  of  the  question  so  far  as  this  case  is  concerned. 

The  question  is  so  much  better  stated  in  the  brief  of  the 
defendant's  counsel,  that  I  take  the  liberty  to  quote  from  it. 
In  reference  to  a  mortgaged  security  he  says : 

**  What  security  does  a  man  take  ?  Ue  takes  such  as  he 
agrees  to  take.     Has  the  court  any  right  to  give  him  any 


224  Supreme  Court,  D.  C.     [From  1877 


Jjift  Insurance  Co,  v.  Cfrant, 


raore  than  he  agreed  to  take?  I  mortgage  ray  house,  and 
my  creditor  chooses  to  take  that  mortgage:  am  I  to  give  him 
any  more  than  I  jigreed  to  give  him  ?  He  has  a  right,  under 
the  law,  to  take  possession,  and  then  he  gets  all ;  but  until 
he  does,  it  is  mine. 

•*  I  mortgage  the  rent  of  my  house  without  the  house :  would 
he  take  anything  more?  He  has  just  the  security  he  agreed 
to  take.  If  it  was  more  or  less,  it  was  the  contract  between 
the  parties,  and  the  court  has  no  right  to  make  a  new  con- 
tract for  the  parties,  and  never  does  make  a  contract  for 
them." 

And  the  counsel  might  further  have  added,  that  among 
parties  competent  to  contract,  in  the  absence  of  any  allogar 
tions  of  fraud,  imposition,  or  mistake,  a  court  of  equity  has 
no  more  power  to  set  aside,  modify,  or  alter  the  contract  of 
the  parties  than  has  a  court  of  law.  To  this  extent  has  the 
length  of  the  chancellor's  foot  been  shortened  in  these  modern 
times.  But  waiving  the  question  as  to  the  power  of  the  court 
of  equity  to  appoint  a  receiver  to  take  the  rents  and  profits 
of  mortgaged  premises,  when  such  rents  and  profits  are  not 
mortgaged,  and  supposing  such  power  was  vested  in  a  court 
of  equity,  that  power,  exercised  in  this  case,  has  proved  a  sig- 
nal failure. 

Property  to  the  value  of  half  a  million  dollars,  nearlj-,  has 
been  in  the  hands  of  a  receiver  appointed  by  this  court  for 
nearly  four  years,  and  is  evidently  going  to  destruction,  and 
without  yieldiug  a  revenue  sufficient  to  pay  the  ordinary 
taxes.  For  this  condition  of  things  this  court  is  main!}-  re- 
sponsible. I  impute  no  fault  to  Mr.  Wilson,  the  receiver. 
He  has  done  as  well,  probably,  as  would  any  other  man  under 
like  circumstances. 

The  consequences  which  have  ensued  are  but  the  inevitable 
results  of  such  a  proceeding.  The  worst  mode  of  administer- 
ing law  or  equity  is  by  granting  injunctions  or  appointing 
receivers.  The  thing  enjoined  generally  dies  of  inanition  be- 
fore the  close  of  the  litigation,  and  the  thing  to  be  received 
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eeldom  pays  the  amount  of  expense  incurred  in  receiving  it. 
We  tbink  the  receiver  in  this  case  should  be  dischars^ed. 

The  question  of  the  gravest  importance  in  this  case  has 
been  argued  at  great  length,  and  that  is,  whether  upon  the 
dismissal  of  the  creditor's  bill  tiled  by  Carter,  in  which  tlie 
plaintift'  in  this  suit  was  made  defendant,  and  appeared,  is 
conclusive  as  to  his  further  litigation  of  the  claim  set  up  in 
the  present  bill. 

Upon  that  question  we  express  no  opinion,  not  deeming  it 
necessary  to  the  proper  solution  of  the  question  now  before 
the  court. 

HuMPHRETB,  J.,  concurred. 

MacArthur,  J. — ^I  will  simply  say  that,  in  concurring  in 
the  judgment  of  the  court,  I  restrict  my  view  of  the  case 
simply  to  the  fact  that  a  receivership  is  entirely  within  the 
discretion  of  the  court,  and  that  when  it  fails  to  accomplish 
the  purpose  of  a  genuine  receivership,  the  court  should  no 
longer  continue  it.  It  is  quite  impossible  for  me  to  regard 
the  history  of  this  receivership,  other  than  establishing  the 
fact  as  expressed  in  the  written  opinion,  that  it  has  signally 
failed  in  its  main  purpose,  and  it  is  for  that  reason  that  I 
concur  in  the  discharge  of  the  receivership,  and  without  any 
imputation  upon  anybody  who  has  acted  in  that  capacity. 

In  regard  to  whether  a  trust  deed  or  mortgage  upon  real 
property  covers  the  rents  and  profits  in  case  the  security 
should  prove  inadequate,  that  is  a  question  upon  which  I  de- 
sire to  hold  myself  open. 

Wylib,  J. — I  have  been  requested  by  the  chief  justice  to 
say  that  he  dissents  in  this  decision,  and  for  myself  I  concur 
in  his  dissent. 

"We  all  agree  that  the  receiver  has  performed  faithfully  his 
duty  in  this  case. 

It  is  a  matter  entirely  for  the  discretion  of  the  couK.  It 
may  discharge  or  appoint  a  receiver.  A  majority  of  the  court 
in  this  case  seem  to  think  that  experience  has  shown  that  this 
15 
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property  has  not  yielded  much  for  the  benefit  of  the  creditor, 
and  the  remedy  is  to  take  it  out  of  the  hands  of  the  receiver, 
who  has  been  doing  something  in  that  way,  and  put  it  in  the 
hands  of  the  debtor,  from  whom  nothing  would  be  received 
for  the  creditor. 

There  is  one  circumstance,  I  may  say,  that  would  seem — ^I 
do  not  know  whether  sufficient  to  authorize  the  discharge  of 
this  receiver — but,  at  any  rate,  to  reconcile  me  to  the  decree 
or  order,  and  that  is,  the  unaccountable  delays  of  the  cred- 
itor in  bringing  the  cause  to  final  hearing.  Here  is  a  cause 
standing  upon  a  plea  which  may  be  set  down  for  hearing  at 
any  time,  and  there  seems  to  have  been  unnecessary  delay 
in  this  respect.  Undoubtedly  there  are  good  reasons  for  it, 
but  they  are  not  apparent  to  me. 


THE  UNITED  STATES,  ON  THE  RELATION  OP  THOMAS 
P.  MacMANUS,  v.  WILLIAM  B.  MOORE,  JOHN  A. 
THOMPSON,  BENJAMIN  B.  GROOM.  HARRISON  P. 
THOMPSON,  BENJAMIN  B.  BRISTOW,  AND  HUGH 
ANDERSON  AND  J.  C  KENNEDY,  ADMINISTRATORS 
OF  THE  ESTATE  OF  THOMAS  J.  D.  FULLER. 

At  Law.— No.  16,122. 

I.  Whew;  a  claim  agiiiiist  the  Uiiitod  States  was  referred  by  the  Sjfcre- 
tary  of  War  to  the  Court  of  Claim-s  a  Judgment  rendered  tliereon 
upon  the  merits  hi  favor  of  the  clahnants,  from  wliich  no  appeal 
has  been  taken,  and  without  a  motion  for  a  new  trial  havins:  been 
made,  is  final  and  conclusive  as  to  all  questions  wlilch  were  or  which 
ml^ht  liave  been  properly  conshlered  or  decitled  by  the  court. 

If.  The  relator  in  a  gtit-Zam  action  founded  upon  sections  3400  aiid  34S1, 
Revised  Statutes,  is  equally  concluded  by  a  Judgment  in  the  Court 
of  Claims  against  the  United  States. 

III.  An  attorney  and  counsellor  at  law  who  Is  retained  to  argue  a  cause 
pending  in  the  Court  of  Claims,  is  not  liable  to  the  action  contem- 
plated by  the  sections  of  the  Revised  Statutes  above  referred  to. 

iV.  The  Court  of  Claims  Is  not  an  officer,  *' civil  or  military/^  within  tbe 
meaning  of  section  5438  of  tlie  Revised  Statutes. 
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The  facts  sufficiently  appear  in  the  opinions. 

Jff.  H.  Willardy  Matt.  H.  Carpenter y  H,  S,  Foote,  and  S.  E. 
JenneTy  for  the  relator. 

P.  Phillips  and  /.  Hitbley  Ashtorij  for  defendants. 

Mr.  Justice  Humphreys  delivered  the  opinion  of  the  court: 

The  relator,  Thomas  P.  MacManus,  brings  a  suit  in  the 
name  of  the  United  States  against  William  B.  Moore,  Bris- 
tow,  and  othera,  for  the  recovery  of  an  amount  of  money 
which,  he  says,  the  defendants  by  combination  and  conspiracy 
obtained  from  the  United  States  Treasury  on  and  upon  a  false 
and  fraudulent  claim. 

The  concluding  paragraph  of  the  declaration  is  in  these 
words:  "Wherefore,  in  consideration  of  the  facts  herein  set 
forth,  and  under  the  authority  of  the  act  of  Congress  above 
set  forth,  the  said  Thomas  P.  MacManus,  in  the  name  of  the 
United  States,  doth  now  ask  judgment  against  the  said  de- 
fendants for  the  damages  and  penalty  provided  by  law,  an^ 
especially  for  his  half  of  the  said  penalty  and  damages,  together 
with  his  proper  costs  of  suit." 

It  is  true  that  what  we  call  qui-tam  actions  are  provided  for 
in  England  and  in  most  of  the  States  of  this  Union,  and  in 
this  case  by  act  of  Congress. 

But  we  are  relieved  from  any  further  inquiry  into  the  merits 
of  this  whole  matter  by  the  fact  that  the  Court  of  Claims  has 
given  2i  judgment  for  the  amount  which  was  found  due.  That 
court  is  as  competent  to  take  care  of  frauds  or  attempted 
frauds  upon  its  jurisdiction  as  is  the  highest  court  in  the  British 
Empire,  or  any  court  in  the  United  States. 

It  passed  the  claim,  and  it  is  the  only  tribunal  known  to 
our  laws  as  a  judicial  one  which  can  properly  render  a  judg- 
ment against  the  United  States  that  the  government  is  in  duty 
bound  to  respond  to  by  way  of  appropriation. 

The  government  of  any  country  cannot  be  sued  except 
through  a  tribunal  established  by  itself.  The  statute  has  ex- 
pressly created  this  Court  of  Claims  to  adjudicate  the  matter 


\ 


228  Supreme  Court,  D.  C.  [From  1877 


The  United  States  v.  Moore. 


of  dues  to  its  own  citizens,  and  has  given  it  full  power  to 
inquire  into  alleged  impositions,  frauds,  peculations,  or  other 
wrongs  involving  a  proper  judgment,  and  no  other  court  can 
collaterally  inquire  into  its  proceedings.  Such  a  course  would 
be  to  mix  up  jurisdictions  and  make  confusion  worse  con- 
founded, which  the  true  spmt  of  the  law  abhors. 

We  can  say  no  more  than  we  have  already  uttered,  that 
the  court  which  heard  and  passed  the  claim  is  every  way  com- 
petent to  take  care  of  everything  involved  in  this  suit.  The 
full  declaration  exhibits  a  charge  of  combination  and  con- 
spiracy to  cheat  and  defraud  the  government. 

Yet  the  facts  and  law  are,  that  the  questions  now  attempted 
to  be  inquired  into  were  altogether  proper  for  the  tribunal 
which  allowed  the  claim. 

Until  that  court  has  had  a  proper  case  laid  before  it  in  the 
recognized  mode  and  manner,  we  cannot  interfere.  To  do  so 
would  be  absolute  assumption,  resulting  in  conflict  of  juris- 
diction. 

The  judgment  is  affirmed. 

Mr.  Justice  MacArthur  delivered  an  oral  opinion,  in  sub- 
stance as  follows : 

I  concur  in  the  decision  just  read,  but  I  desire  to  add  some 
views  of  my  own  arising  more  particularly  out  of  the  state 
of  the  pleading. 

The  action  is  founded  on  sections  3490  and  3491,  Revised 
Statutes,  which  provide  for  a  civil  action  against  all  persons 
making  false  claims  against  the  United  States,  and  declaring 
that  they  shall  forfeit  and  pay  to  the  United  States  the  sum 
of  two  thousand  dollars,  and  in  addition  double  the  amount 
of  dai;nage  which  the  latter  may  have  sustained. 

It  is  further  provided  that  the  suit  may  be  brought  and  car- 
ried on  by  any  person  as  well  for  himself  as  for  the  United 
States,  but  at  his  sole  cost  and  charge,  and  section  3493  gives 
to  the  person  bringing  such  suit  one-half  the  amount  of  the 
forfeiture  and  damages  which  may  be  recovered  and  collected. 
The  acts  for  which  this  action  lies  are  prohibited  by  section 
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5438,  against  presenting  false  claims  for  payment  or  approval 
to  or  by  any  person  or  officers  in  the  civil,  military,  or  naval 
service  of  the  United  States,  and  against  any  combination  or 
conspiracy  to  defraud  the  government  by  obtaining  the  pay- 
ment or  allowance  of  any  such  claim. 

The  declaration  sets  forth  that  the  defendants  entered  into 
a  fraudulent  agreement  for  the  purpose  of  cheating  and  de- 
frauding the  government,  and  that  they  did  conspire  and  com- 
bine, and  did  aid  and  assist  in  obtaining  payment  of  a  fraudu- 
lent and  fictitious  claim  for  the  sum  of  $108,750,  well  know- 
ing that  the  claim  was  false,  fictitious,  and  fraudulent;  that 
such  claim  purported  to  be  founded  upon  a  contract  for  mules, 
which  is  set  forth,  as  follows : 

"Office  Assistant  Quartermaster, 

"Nashville,  Tenn.,  March  9,  1865. 

"I  hereby  obligate  myself,  as  an  officer  of  the  government, 
to  receive  of  T.  T.  Taylor,  agent,  one  thousand  (1,000)  good 
serviceable  mules,  that  will  inspect  up  to  the  required  stand- 
ard; said  mules  to  be  delivered  in  Nashville,  Tenn.,  on  or 
before  the  20th  day  of  April  next,  at  the  following  prices,  to 
wit:  One  hundred  and  sixty  dollars  (J160),  one  hundred  and 
sixty-seven  dollars  and  fifty  cents  ($167.50),  one  hundred  and 
seventy-five  dollars  (?175)  each,  respectively,  for  fourteen  (14), 
fourteen  and  one-half  (14^),  and  fifteen  (15)  hand  mules. 

"Henry  Howland, 

"  Captain  and  A.  Q.  M" 

It  is  then  averred  that  the  contract  was  accepted  by  the 
defendants  through  T.  T.  Taylor,  their  agent,  and  that  they 
falsely  and  fraudulently  alleged  that  in  consequence  of  the 
failure  of  the  United  States  to  comply  with  the  terms  of  said 
contract  great  damage  had  been  done  them,  to  the  amount 
before  mentioned,  whereas  no  such  injury  had  been  in  point 
of  fact  incurred. 

Two  pleas  were  interposed  by  the  defendant  Bristow :  first, 
the  general  issue,  and  secondly,  a  special  plea  denying  the 
combination  and  conspiracy,  and  denying  generally,  specially, 
and  specifically  each  and  every  allegation  of  fraud  in  the 
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declaration,  and  averring  that  the  claim  was  a  just,  bona-fde^ 
and  valid  claim  against  the  United  States. 

It  is  also  alleged  that  the  claim  set  ouMn  the  plaintiff's 
declaration  was  presented  to  the  Secretary  of  War  for  pay- 
ment, and  was,  on  the  recommendation  of  the  Judge  Advo- 
cate-General, referred  to  be  adjudicated  in  the  Court  of  Claims, 
and  that  such  proceedings  were  had  therein  that  on  the  5th 
day  of  January,  1874,  final  judgment  was  rendered  on  said 
claim  against  the  United  States  in  favor  of  the  claimants  for 
the  sum  of  $108,750,  which  was  aften^^ards  paid  by  the  United 
States  out  of  its  treasury.  The  conclusions  of  law  and  the 
judgment  of  tljat  court  are  set  out  at  large  in  the  said  second 
plea.  After  stating  that  evidence  was  duly  taken  in  said 
Court  of  Claims  on  behalf  of  the  claimants,  under  the  direc- 
tion of  their  attorney,  in  support  and  proof  of  said  claim,  ac- 
cording to  the  practice  of  that  court,  for  the  purpose  of  prov- 
ing the  contract  and  the  breach  thereof  by  the  United  States^ 
and  the  amount  of  the  damages  sustained  by  the  claimant  in 
consequence  of  such  breach,  the  defendant  Bristow  avers  as 
follows: 

"After  all  the  evidence  in  support  and  proof  of  the  said 
claim  had  been  taken  and  tiled  as  aforesaid  in  the  said  court, 
and  after  the  said  case  was  prepared  and  ready  for  argument, 
he,  the  said  defendant,  being  an  attorney  and  counsellor  at 
law,  was  duly  employed  and  retained  by  the  said  claimants 
to  argue  the  said  case  as  their  counsel  on  their  behalf  before 
the  said  court,  when  the  same  should  come  on  for  argument, 
in  association  with  their  said  attorney  of  record,  T.  J.  D. 
Fuller,  Esq. ;  and  the  said  case  coming  on  for  argument  in 
the  said  court,  he,  the  said  defendant,  did,  on  or  about  the 
28th  day  of  October,  1873,  in  his  character  and  capacity  afore- 
said, as  counsel  of  the  said  claimants,  in  pursuance  of  the  em- 
ployment and  retainer  aforesaid,  argue  the  said  case  before 
the  said  court  for  and  on  behalf  of  the  claimants^  upon  the 
facts  disclosed  by  the  record  in  the  said  case  and  the  law 
understood  by  him  to  be  applicable  to  those  facts. 

"  On  the  same  day,  or  on  a  day  subsequent,  in  the  same 
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terra,  the  said  case  was  also  fully  argued  on  behalf  of  the 
United  States  by  the  Assistant  Attorney-General  of  the  United 
States,  in  charge  of  the  business  of  the  United  States  in  said 
court,  and  duly  submitted  to  the  court ;  and  afterwards,  to 
wit,  on  or  about  the  5th  day  of  January,  1874,  the  opinion 
of  the  said  court  in  favor  of  the  said  claimants  was  delivered 
by  the  Hon.  Charles  C.  Nott,  one  of  the  judges  of  the  said 
court,  and  thereupon  the  said  court  ordered  a  judgment  to 
be  entered  in  the  said  case  against  the  United  States  in  the 
words  and  figures  following,  to  wit : 

"  *The  court,  on  due  consideration  of  the  premises,  find  for 
the  claimants,  and  order,  adjudge,  and  decree  that  the  said 
Harrison  P.  Thompson,  William  B.  Moore,  John  A.  Thomp- 
son, and  Benjamin  P.  Groom,  composing  the  firm  of  John 
A.  Thompson  k  Co.,  do  have  and  recover  of  and  from  the 
United  States  the  sum  of  one  hundred  and  eight  thousand 
seven  hundred  and  fifty  dollars  ($108,750).' 

"The  said  court  did  thereupon,  according  to  law,  in  open 
court,  at  the  time  of  the  entry  of  the  said  judgment  in  the 
said  case,  make  and  tile  their  findings  of  fact  and  conclusions 
of  law.** 

He  further  avers  in  his  said  special  plea  as  follows: 

"The  said  judgment  of  the  Court  of  Claims  in  said  case 
upon  the  said  claim  was  never  impeached  or  set  aside  by  the 
said  court,  nor  did  the  United  States,  to  the  knowledge  or 
belief  of  this  defendant,  so  much  as  complain  to  the  said 
court  of  the  said  judgment,  or  of  the  said  findings  of  factor 
conclusions  of  law,  or  ask  the  said  court  to  stay  the  payment  . 
of  the  said  judgment,  or  attempt  to  obtain  a  new  Irial  in  the 
said  case,  by  reason  that  the  said  contract  on  which  the  said 
claim  was  founded  and  prosecuted  was  not  a  valid  and  legal 
contract  between  the  said  claimants  and  the  Government  of 
the  United  States,  or  that  the  said  court  had  found  excessive 
damages,  or  that  the  said  judgment  or  any  part  thereof  was 
in  any  particular  contrary  to  the  evidence  in  the  said  case, 
or  contrary  to  the  law  applicable  to  the  same;  or  that  some 
fraud,  wrong,  or  injustice  in  the  premises  had  been  done  to 
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the  United  States,  or  that  some  fraud  had  been  practiced  or 
attempted  to  be  practiced  in  the  proof,  statement,  establish- 
ment, or  allowance  of  the  said  claim,  or  anj^  part  thereof, 
against  the  United  States;  nor  did  the  United  States  take  an 
appeal  in  the  said  case  from  the  said  judgment  of  the  Court 
of  Claims,  or  any  part  thereof,  to  the  Supreme  Court  of  the 
United  States,  and  the  said  judgment  has  therefore  never 
been  in  whole  or  in  part  reversed  or  made  void ;  and  on  or 
about  the  6th  daj-  of  February,  1874,  the  amount  due  by  said 
judgment  of  the  Court  of  Claims  in  the  said  case  was  duly 
paid  and  satisfied  to  the  said  claimants  by  the  United  States 
from  and  out  of  the  specific  appropriation  which  by  the  ac- 
counting officers  of  the  Treasury  was  found  and  certified  to 
be  applicable  to  the  same,  as  provided  in  the  seventh  section 
of  the  act  of  Congress  approved  June  25, 1868." 

The  replication  of  the  plaintifl:' to  the  special  plea  reiterates 
the  allegations  of  the  declaration  very  much  in  the  same 
language  and  particularitj-,  but  makes  no  reply  to  the  pro- 
ceedings and  judgment  in  the  Court  of  Claims,  nor  to  the 
averments  that  Bristow's  first  connection  with  the  case  was 
in'  the  Court  of  Claims  as  counsel,  and  that  his  duty  was 
simply  to  argue  the  case  in  that  capacity.  For  this  reason 
the  defendant  Bristow  has  demurred  to  the  replication. 

It  is  an  established  rule  in  pleading  that  what  is  not  denied 
is  admitted.  If,  therefore,  the  proceedings  and  judgment  in 
the  Court  of  Claims  are  well  pleaded,  the  defendant  Bristow 
is  entitled  to  judgment  upon  the  demurrer.  The  question  of 
jurisdiction  in  this  court  to  entertain  the  suit  is  not  dwelt  upon, 
because  the  statute  authorizing  the  action  directs  that  it  can 
be  instituted  in  the  Supreme  Court  of  the  District  of  Co- 
lumbia. The  case  is  properly  here.  The  question,  then,  oc- 
curs as  to  the  conclusiveness  of  the  judgment  in  the  Court 
of  Claims.  That  court  is  undoubtedly  one  of  those  which 
Congress  has  authority  to  establish.  The  Supreme  Court  of 
the  United  States  has  decided  that  it  exercises  the  functions 
of  a  court  of  justice,  and  that  its  judgments  are  as  final  and 
conclusive  as  are  those  of  its  own  when  no  appeal  is  taken 
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therefrom.  ( United  States  v.  0'  Grady,  22  Wall.,  647.)  Now, 
it  IS  a  general  principle  of  law  that  a  judgment  of  a  court 
having  jurisdiction  of  the  person  and  of  the  subject-matter 
is  a  final  determination  of  all  questions  litigated  in  the  cause, 
and  of  all  questions  which  might  be  properly  heard  and  de- 
cided upon  the  issue.  It  is  clear  that  there  is  no  averment 
in  the  declaration  either  of  fraud  or  of  conspiracy  that  could 
not  have  been  considered  and  determined  by  way  of  defense 
in  the  Court  of  Claims  against  these  defendants.  There  can 
be  no  illegal  combination  for  the  purpose  of  presenting  an 
honest  claim  against  the  government.  It  is  only  when  the 
claim  is  false  and  fraudulent  that  a  combination  to  obtain  its 
payment  is  against  the  statute.  The  primary  fact  to  be  estab- 
lished is,  therefore,  the  turpitude  of  the  claim  itself  in  order 
to  maintain  this  action ;  and  the  same  fact  would  have  de- 
feated the  recovery  in  the  Court  of  Claims,  where  the  judg- 
ment was  pronounced.  No  one  can  fail  to  see  that  the  char- 
acter of  the  claim  was  a  proper  and  legitimate  subject  of 
examination  there;  and,  indeed,  one  of  the  main  considera- 
tions of  public  policy  which  led  to  the  establishment  of  that 
tribunal  was  to  protect  the  government  by  means  of  judicial 
acumen  from  the  pretenses  of  fraudulent  claimants.  The 
court  has  the  most  ample  means  of  protecting  itself  from 
every  species  of  fraud  or  overreaching.  By  section  1086  of 
the  Revised  Statutes  all  attempts  to  practice  any  fraud  upon 
the  United  States  in  the  proof,  statement,  establishment,  or 
allowance  of  any  claim  are  punished  by  the  absolute  forfeiture 
of  the  claim  to  the  government;  and  by  section  1088  the  court 
has  power,  at  any  time  while  any  claim  is  pending  before  it, 
or  on  an  appeal  from  it,  or  within  two  days  after  the  final 
disposition  of  the  claim,  to  grant  a  new  trial  and  stay  judg- 
ment thereon  where  any  fraud,  WTong,  or  injustice  has  been 
done  to  the  United  States.  In  this  case  a  new  trial  was  not 
asked  for;  no  appeal  has  been  taken,  and  the  judgment  itself 
has  been  paid.  There  seems  to  have  been  a  thorough  exam- 
ination of  the  case  in  the  Court  of  Claims.  There  was  a  dis- 
senting opinion  by  the  chief  justice,  and  we  know  that  a 
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divided  court  is  more  likely  to  lead  to  greater  search  and 
stud}'  than  would  otherwise  perhaps  be  incurred.  As  all  the 
matters  now  set  up  might  have  been  considered  and  proved 
as  a  defense  in  that  court,  and  the  jurisdiction  being  unques- 
tionable, the  judgment  must  be  held  conclusive  against  the 
United  States  and  all  parties  in  privity  with  them. 

It  is  argued  that  the  relator  was  not  a  party  to  that  judg- 
ment, and  is,  therefore,  not  to  be  aiFected  by  it;  but  the  rule 
applies  to  all  parties  claiming  under  those  who  were  parties 
in  the  cause.  If  my  title  to  real  estate  has  been  decided 
against  me  by  a  court  of  competent  jurisdiction,  any  one  to 
whom  I  might  afterwards  convey  would  be  equally  bound  by 
that  determination.  This  suit  must  be  brought  in  the  name 
of  the  United  States,  who  was  the  party,  and  the  relator  is 
in  the  same  interest,  and  is  equally  concluded  with  the  party 
he  represents.  So  it  is  said  that  Bristow  was  not  a  party 
there  and  may  be  sued  here.  The  answer  to  this  is  apparent 
from  the  plea  itself.  We  have  seen  that  Bristow  pleads  he 
was  not  connected  with  the  claim  until  the  evidence  was 
taken  in  the  Court  of  Claims;  that  he  was  then  retained  as 
counsel  to  argue  the  cause  as  an  attorney  and  counsellor  at 
law.  This  statement  is  not  denied  by  the  replication,  and 
is  therefore  admitted  on  the  record.  It  is  an  unheard-of 
proposition  that  this  state  of  facts  constitutes  him  a  con- 
spirator within  the  meaning  of  the  penal  statute  referred  to. 
It  would  certainly  be  a  dangerous  doctrine  to  suppose  that  a 
lawyer  is  liable  to  be  prosecuted  both  civilly  and  criminally 
for  appearing  in  a  court  of  justice  to  argue  a  cause  upon  a 
claim  which  an  informer  might  allege  to  be  fraudulent,  al- 
though it  had  been  tried  and  pronounced  valid  by  an  unre- 
versed judgment  of  a  competent  court.  Such  a  principle 
would  aitect  every  retainer  with  insecurity  and  make  the  life 
of  an  advocate  the  most  hazardous  and  precarious  of  all 
human  pursuits. 

Another  view  has  been  presented  in  favor  of  this  action, 
namely,  that  it  is  founded  upon  a  statute,  and  however  true 
the  general  rule  may  be  in  regard  to  the  finality  of  a  judg- 
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ment,  it  cannot  apply  to  a  suit  authorized  by  the  express 
terms  of  the  law. 

Section  5438,  already  referred  to,  prohibits  every  person 
from  presenting  for  payment  or  approval  to  or  by  any  person 
or  officer  in  the  civil,  military,  or  naval  service  of  the  United 
States  any  claim  ifpon  or  against  the  Government  of  the  United 
States,  knowing  such  claim  to  be  false,  fictitious,  or  fraudu- 
lent, or  from  making  any  false  voucher  or  receipt,  or  from 
entering  into  any  agreement,  combination,  or  conspiracy  to 
defraud  the  United  States,  or  any  department  or  officer  thereof, 
by  obtaining  or  aiding  to  obtain  the  payment  or  allowance  of 
any  false  or  fraudulent  claim.  The  object  of  this  statute  is 
apparent.  It  was  to  protect  the  government  against  fraudu- 
lent claims  presented  to  its  officers  for  settlement,  and  was 
never  designed  to  apply  to  the  prosecution  of  claims  before 
a  tribunal  like  the  Court  of  Claims.  It  can  in  no  sense  be 
called  a  "person  or  officer*'  in  the  civil,  military,  or  naval 
service  of  the  United  States.  We  have  seen  that  it  exercises 
the  functions  of  a  court,  and  that  its  judgments  are  conclusive 
inter  paries.  We  deem  ourselves  fortunate  in  having  a  govern- 
ment with  the  three  great  co-ordinate  branches,  of  which  the 
judiciary  is  one,  and  to  call  it  a  person  or  an  officer  would 
be  to  confound  the  nature  of  our  civil  institutions.  If  Con- 
gress had  determined  to  apply  this  statute  to  the  prosecu- 
tion of  demands  against  the  government  in  that  court,  they 
would  undoubtedly  have  designated  it  by  name.  It  was 
organized  for  the  express  purpose,  and  no  other,  of  adjusting 
and  deciding  pecuniary  demands  against  the  United  States. 
This  law  has  been  twice  enacted  since  the  court  has  been  in 
existence,  and  if  they  had  intended  to  put  it  on  the  same  foot- 
ing with  an  officer,  "  civil  or  military,"  they  would  have  said 
so.  In  the  absence  of  any  such  language  we  cannot  give 
this  eftect  to  the  statute,  and  for  these  and  similar  reasons  we 
think  there  should  be  judgment  for  the  defendant  upon  the 
demurrer. 
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MARGARET  KEEFE  v.  EDMUND  MALONE. 

Equity.— No.  4612. 

I.  Tins  bill  was  flled  in  equity  by  a  creditor,  for  want  of  personal  assets, 

to  subject  the  real  estate  to  the  satisfaction  of  his  claim ;  the  dffend- 
aut  in  tile  suit  was  the  exi'cutor,  and  lie  was  also  tlie  devisee  of  the 
real  estate  sought  to  bo.  reached.  The  complainant  had  obtained 
a  verdict  In  |in  action  at  law  a^^fainst  the  sai<l  executor  fixings  the 
amount  of  his  debt,  but  no  judgment  was  entered  on  such  venlict, 
for  the  reason  that  there  were  no  personal  assets  in  the  hands 
of  the  executor;  and  it  was  held  that  althoua:h  the  executor  and 
devisee  were  the  same  person,  he  was  not  conclnde<l  In'  the  venlict, 
nor  was  it  evidence  a^lnst  him,  because  his  capacity  as  executor 
was  distinct  from  his  csipacity  as  devisee. 

II.  A  verdict  in  an  action  at  law  against  an  executor  or  administrator  is 
good  only  iis  against  personal  assets;  and  if  it  should  appear  to  the 
court  that  then;  are  not  assets  sufficient  to  dischargi;  the  whole 
amount,  the  judgment  can  be  perfected  only  for  such  amount  as  he 
may  have,  or  if  there  are  other  claims  entitled  to  distribution,  for  a 
just  proportion  of  the  same;  and  if  there  should  be  no  pei*sonal 
estate  whatsoever,  there  can  be  no  ju<lgnient;  and  such  verdict 
against  the  executor  cannot  be  used  as  evidence  in  a  subsequent  suit 
agnlnst  said  executor  In  his  capacity  of  devisee. 

STATEMENT   OF   THE   CASE. 

The  complainant  filed  her  bill  on  the  15th  of  September, 
1875,  setting  forth  the  facts  that  a  certain  John  Malone  had 
died  on  or  about  the  Ist  day  of  June,  1871,  seized  and  pos- 
sessed of  certain  real  and  personal  estate,  and  leaving  a  last 
will  and  testament,  in  which,  after  directing  the  payment  of 
his  debts  and  funeral  charges,  and  providing  for  the  payment 
of  two  legacies  of  $5  each,  he  devised  and  bequeathed  all  the 
rest  and  residue  of  his  property,  real  and  personal,  to  his  son, 
Edmund  Malone,  (the  defendant,)  his  heirs  and  assigns,  and 
named  and  appointed  the  said  Edmund  his  sole  executor; 
that  letters  testamentary  on  the  estate  of  the  said  John  were 
duly  issued  to  the  said  Edmund,  and  that  under  the  will  he 
took  possession  of  the  real  and  personal  estate  of  the  deceased, 
and  that  he  had  partially  paid  the  debts  of  the  testator ;  that 
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the  deceased,  at  the  time  of  his  death,  was  indebted  unto 
complainant  in  a  large  snm;  that  the  executor  had  refused 
to  pay  the  same;  that  she  thereupon  brought  suit  against  him 
on  the  law  side  of  the  court,  and  that  on  the  9th  dav  of  Feb- 
ruary,  1875,  upon  the  trial,  slie  recovered  a  verdict  for  $1,620 
in  the  said  cause,  which  was  numbered  10,795  on  the  docket 
of  law  causes. 

The  bill  further  alleged  that  the  said  claim  was  unpaid  and 
unsatisfied;  that  the  personal  estate  of  the. deceased  was 
wholly  insufficient  to  satisfy  the  same;  and  that  unless  the 
real  estate  of  the  deceased  devised  to  the  said  Edmund  Ma- 
lone, being  part  of  lot  14  in  square  719,  be  subjected  to  its 
payment,  she  would  be  without  relief  in  the  premises. 

The  bill  prayed  for  an  account,  &c.,  and  for  a  sale  of  the 
realty  and  the  satisfaction  of  complainant's  debt  out  of  the 
proceeds,  and  for  general  relief. 

The  defendant  interposed  a  demurrer  to  the  bill,  assigning 
for  cause,  that  it  did  not  appear  by  the  hill  that  complainant 
had  exhausted  her  remedy  against  the  personal  estate  of  the 
deceased,  nor  what  amount  of  said  personal  estate  would  be 
applicable  to  said  alleged  indebtedness. 

The  demurrer  was  overruled,  and  the  defendant  answered, 
admitting  that  he  had  qualified  under  the  will  as  executor, 
and  had  as  devisee  taken  possession  of  the  real  estate ;  that 
all  the  personal  estate  of  the  deceased  which  had  come  into 
his  hands  was  the  sum  of  $5;  that  he  had  paid  the  funeral 
expenses  and  some  small  debts  of  the  deceased,  and  that  the 
complainant's  claim  was  wholly  unpaid ;  that  he  had  spent 
certain  sums  for  improvements  on  the  real  estate  devised  to 
him  since  it  came  into  his  possession,  and  he  asked  that  this 
amount,  with  the  amount  of  debts  and  funeral  expenses  paid, 
be  allowed  him  in  case  of  a  sale. 

He  further  set  up  in  the  answer  that  on  the  trial  at  law  a 
paper- writing,  purporting  to  have  been  signed  by  the  deceased, 
was  introduced  in  evidence,  and  that  it  was  on  this  written 
acknowledgment  that  the  jury  found  their  verdict;  that  he 
had  never  seen  the  paper  until  the  time  of  the  trial,  and  that 
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its  production  was  a  surprise;  and  he  further  averred  that 
the  said  paper-writing  was  a  forgery,  and  that  there  was  no 
foundation  for  the  claim;  that  judgment  on  the  verdict  is 
only  good  against  the  personal  estate,  and  is  no  evidence 
whatever  in  this  proceeding  against  the  real  estate;  and  the 
answer  finally  pleaded  the  statute  of  limitations. 

Upon  the  hearing  at  the  special  term  a  decree  was  passed 
dismissing  the  bill,  and  from  this  decree  the  complainant 
appealed. 

The  case  came  on  for  hearing  at  the  last  general  term,  and 
the  court  directed  a  reargument. 

Hugh  T.  Taggart  and  Frank  T.  Broioniyig^  with  whom  was 
W.  D.  Dacidge,  for  complainant. 

Where  there  is  an  insufficiency  of  assets  in  the  hands  of 
an  executor  or  administrator'  to  pay  debts,  a  court  of  equity 
will  decree  a  sale  of  the  real  estate  which  has  descended  to 
an  heir  or  been  left  to  a  devisee.     {Tyson  v.  Hollingsivorthy  1 
H.  &  J.,  469;  4  G.  &  J.,  295;  10  G.  &  J.,  65.) 

In  the  latter  case — Gibson  v.  McCormick — it  was  held  suffi- 
cient in  the  bill  to  charge  the  existence  of  the  debt  and  the 
exhaustion  of  the  personal  estate,  and  that  it  is  not  necessary 
to  provide  for  the  coming  in  of  other  creditors,  nor  to  take  a 
preliminary  account  of  the  disposition  of  the  personal  estate 
in  passing  a  decree  for  a  sale. 

In  4  Gill  and  Johnson  the. court  says  that  the  personal 
estate  of  a  deceased  debtor  is  the  natural  fund  for  the  pay- 
ment of  debts,  and  must  in  ordinary  cases  be  first  resorted  to. 

In  the  present  case  complainant  followed  that  remedy  until 
it  became  clear  that  the  personal  estate  was  insufficient. 
Until  this  was  demonstrated  the  right  of  action  against  the 
devisee  was  not  complete.     (2  Hill  Ch.,  457.) 

The  devisee  is  not  entitled  to  any  allowance  for  improve- 
ments,    lie  simply  holds  the  property  as  a  trustee. 

In  Gibson  v.  McComncky  10  G.  &  J.,  65,  above  cited,  it  is 
held  that  a  purchaser  from  a  devisee  is  bound  to  take  notice 
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of  the  existence  of  claims,  and  will  buy  at  his  own  risk.  The 
devisee  deals  with  the  property  at  the  same  risk. 

The  devisee  is  a  mere  volunteer  holding  the  estate  subject 
to  all  the  equity  to  which  it  was  liable  in  the  testator's  hands. 
(3  Marsh.,  53o!) 

The  defendant  is  estopped  from  again  putting  in  issue 
matters  that  have  been  once  tried  and  determined  on  the  law 
side  of  the  court.  He  then  had  the  opportunity  of  making  a 
defense,  and  the  capacity  in  which  he  was  sued  was  imma- 
terial, lie  was  the  real  and  only  party  in  interest,  and  was 
bound  to  exhaust  his  defenses.  In  doing,  so  he  was  endeav- 
oring to  protect  the  real  estate  in  his  hands  from  ultimate 
liability. 

As  to  the  estoppel,  see  3  Abbott's  N.  Y.  Dig.,  461 ;  Big. 
on  Est.,  p.  26;  Freem.  on  Judg.,  p.  262;  Chicago  v.  RobbinSy 
2  Black,  423 ;  Corcoran  v.  Chesapeake  a)id  Ohio  Canal  Company, 
4  Otto,  741 ;  Dachess  of  Kiuffston^s  Case,  2  Sm.  L.  Cases. 

The  proceedings  on  the  law  side  of  the  court  cannot  be 
collaterally  impeached.  It  must  be  done  directly  by  bill  in 
chancery,  petition  for  new  trial,  or  writ  of  error.  ( Christnuis 
V.  Russell,  5  Wall,  304.) 

The  plea  of  the  statute  can  only  be  insisted  upon  to  the 
time  of  bringing  the  action  against  the  defendant  as  executor. 
{Peck  V.  Wheaton,  Mort.  k  Yerg.,  353;  HiU  v.  Tucker ,  13 
How.,  467.) 

In  Hill  V.  Tucker,  13  How.,  467,  the  court  refers  to  the  case 
of  Nixon  V.  AsjxLen,  4  How.,  467,  and  to  Stacey  v.  Thrasher,  6 
How.,  44,  in  which  it  says  that  the  court  treated  fully  the 
question  as  to  the  privity  between  administratore  deriving 
their  commissions  from  different  political  jurisdictions,  and 
held  that  as  between  them  there  was  no  privity,  and  discusses 
the  distinctions  between  the  executor  of  a  testator  and  one 
called  upon  to  administer  the  estate  of  an  intestate;  and  it 
is  held  that  there  is  a  privity  between  executors  and  the  same 
responsibility  as  to  creditors,  though  they  may  have  qualified 
in  different  sovereignties;  and  the  court  held  that  where  a 
man  had  died  in  Virginia,  owning  property  in  said  State  and 
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in  the  State  of  Louisianar,  and  named  certain  parties  as  execu- 
tors of  his  will,  some  of  whom  resided  in  one  State  and  some 
in  the  other,  and  who  qualified  each  in  their  respective  States, 
and  a  creditor  having  sued  the  executors  in  Louisiana  on  a 
judgment  recovered  againt  those  in  Virginia,  a  plea  of  the 
statute  would  not  be  allowed.  But  the  language  of  the  will 
creates  a  charge  upon  the  land  for  the  payment  of  debts,  and 
the  statute  is  not  a  bar  in  such  a  case.  {Bank  v.  Beverly,  1 
How.,  151.) 

The  decree  should  be  reversed;  the  court  should  aid  the 
verdict,  and  a  decree  be  entered  for  the  sale  of  the  land  as 
prayed. 

William  F.  Mattingly^  for  defendant. 

It  has  been  uniformly  decided  that  a  judgment  at  law 
against  the  executor  is  no  evidence  at  all  against  the  heir  at 
law  or  devisee  in  a  proceeding  against  the  real  estate.  ( Gaither 
V.  Welch,  3  G.  &  J.,  256 ;  BijUcy  v.  Staley,  5  G.  &  J.,  432 ;  Col- 
limon  V.  Oxoens,  6  G.  &  J.,  4 ;  Hardwood  v.  Rawlirig\^  HeirSy  4 
H.  &  J.,  126;  Duvall  v.  Greeji,  4  H.  &  J.,  270.) 

Although  the  executor  and  devisee  are  the  same  pereon, 
this  cannot  alter  the  rule,  because  in  one  suit  he  is  a  party  as 
executor,  in  the  other  as  devisee.  The  subject-matter  of  the 
suit  is  different,  being  the  personal  estate  in  one  case  and 
real  estate  ni  the  other.     {Aspden  v.  Nixoii,  4  How.,  497.) 

A  court  of  equity  will  not  lend  its  aid  to  enforce  the  col- 
lection of  a  judgment  obtained  by  fraud  and  forgery. 

Mr.  Justice  Wylie  delivered  the  opinion  of  the  court: 
Malone,  the  defendant,  was  both  executor  and   devisee 
under  the  will  of  his  father.     There  was  no  personal  estate 
except  a  very  small  amount,  and  the  whole  of  the  testator's 
real  estate  was  given  to  him  b}'  the  will. 

The  plaintiff  brought  an  action  at  law  against  him,  as  ex- 
ecutor, to  recover  the  amount  of  a  debt  which  she  claimed  to 
be  due  her  upon  a  certain  paper,  which  she  set  up  as  having 
been  signed  by  the  testator  a  short  time  prior  to  his  death. 
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The  defendant  appeared  to  the  action,  and  on  the  trial  at- 
tempted to  show  that  this  paper  was  a  forgery ;  but  the  ver- 
dict was  against  him  for  the  amount  claimed. 

No  further  proceedings  were  had  in  the  action,  nor  was  a 
judgment  of  any  kind  ever  entered  in  pursuance  of  the  ver- 
dict, for  the  reason,  doubtless,  that  it  was  manifest  there  were 
no  personal  assets  in  the  hands  of  the  executor  to  be  reached 
by  such  proceedings.  The  plaintiff  having  thus  obtained  a 
verdict  at  law  against  the  defendant  as  executor,  subsequently 
filed  the  present  bill  in  equity  against  him  in  his  character 
of  devisee,  with  a  view  to  subject  the  real  estate  to  the  pay- 
ment of  this  debt. 

In  this  suit  defendadt  pleaded  the  statute  of  limitations, 
and  disputed  also  the  validity  of  the  complainant's  claim. 
The  latter  relied  mainly  on  the  effect  of  the  verdict,  claiming 
that  it  was  conclusive.  The  court  below  held  that  the  verdict 
was  not  conclusive,  and  for  other  reasons  dismissed  the  bill. 

Unless  that  verdict  was  conclusive,  we  think  the  decree 
below  should  be  affirmed ;  for  a  great  preponderance  of  evi- 
dence is  against  the  validity  of  the  claim,  and  before  the 
institution  of  this  suit  it  was  barred  by  the  statute  of  limita- 
tions. 

In  Ingle  v.  Jones^  9  Wall.,  495,  the  court  say;  "It  is  in- 
sisted by  the  counsel  for  the  appellants  that  the  judgment  is 
erroneous  in  form,  and  is  in  fact  only  interlocutory.  This 
objection  is  w^ell  taken.  According  to  the  statutes  of  Mary- 
land, which  are  in  force  in  the  county  of  Washington,  the 
judgment,  under  the  circumstances,  should  have  been  entered 
only  for  assets  as  they  should  thereafter  come  into  the  hands 
of  the  administrator.  But  this  fact  is  immaterial.  The  case 
is  governed  by  the  local  law.  That  law  makes  the  proceed- 
ing against  the  administrator  and  the  heir,  when  the  latter 
proceeding  is  necessary,  entirely  independent  of  each  other. 
The  duties  of  the  administrators  are  confined  to  the  personal 
estate,  and  never  beyond  it.  If  that  be  insufficient  to  dis- 
charge the  debts,  and  it  be  necessary  to  resort  to  the  realty 
of  the  deceased  for  that  purpose,  a  proceeding  against  the 
16 
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heir  must  be  inRtituted.  In  that  event,  whatever  has  been 
done  by  the  administrator  is  without  effect  as  to  the  property 
sought  to  be  charged.  A  judgment  against  the  administrator 
is  not  evidence  against  the  heir.  The  demand  must  be 
proved  in  all  respects  as  if  there  had  been  no  prior  proceed- 
ing to  effect  its  collection,  and  the  statute  of  limitations  may 
be  pleaded  with  the  same  effect  as  if  there  had  been  no  prior 
recovery  against  the  personal  representative."  (Stats,  of 
Md.,  1786,  1798;  Collinson  v.  Oicem  ct  al,  6  G.  &  J.,  4;  8 
Pet.,  528.) 

In  this  opinion  the  court  refers  to  the  local  law  under  the 
statutes  of  Maryland  for  the  grounds  of  its  decision  in  that 
case,  without  quoting  its  language.  But  since,  in  the  present 
suit,  the  defendant  bears  the  duplex  character  of  executor 
and  of  devisee,  and  in  the  action  at  law  had  the  opportunity 
of  defending  against  the  claim  of  the  plaintiff",  and  did  make 
such  defense,  it  is  important  to  ascertain  from  the  statutes 
exactly  the  effect  of  a  verdict  against  the  personal  representar- 
tive. 

By  the  act  of  1798,  ch.  101,  sub-ch.  8,  sec.  7,  it  is  enacted 
that  "in  no  action  brought  against  an  executor  or  adminisi- 
trator  shall  it  be  necessary  for  him  to  plead  plene  adminisiravity 
or  anything  relative  to  the  assets,  or  for  the  plaintiff'  or  plain- 
tiffs to  reply  to  such  plea."  The  next  section  following  is  in 
these  words:  "And  if  the  verdict  of  the  jury  on  the  issue 
joined  be  against  the  executor  or  administrator,  or  if  he  shall 
be  willing  to  confess  judgment,  and  the  debt  or  damages 
which  the  deceased  (if  he  or  she  were  alive)  ought  to  pay  be 
ascertained  by  verdict  or  confession,  or  otherwise,  the  court 
before  whom  the  action  was  brought  shall  thereupon  assess 
the  sum  which  the  executor  or  administrator  ought  to  pay, 
regard  being  had  to  the  amount  of  assets  in  his  hands  and 
the  debts  due  to  other  persons;  and  if  it  shall  appear  to  the 
said  court  that  there  are  assets  to  discharge  all  just  claims 
against  the  deceased,  the  judgment  shall  be  for  the  whole 
debt  or  damages  found  by  the  jury,  or  confessed,  or  other- 
wise ascertained,  and  costs;  and  if  it  shall  appear  to  the  court 
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that  there  are  not  assets  to  discharge  all  such  just  claims,  the 
judgment  shall  be  for  such  sura  only  as  bears  a  just  propor- 
tion to  the  amount  of  the  debt,  or  damages  and  costs,  regard 
being  had  to  the  amount  of  all  the  just  claims  and  of  the 
assets;  that  is  to  say,  as  the  amount  of  all  the  said  claims 
shall  be  to  the  assets,  so  shall  be  the  amount  of  the  said  debt 
or  damages  and  costs  be  to  the  sum  required,  for  which  judg- 
ment shall  be  given." 

Section  9  proceeds  to  provide  the  instrumentalities  and 
direct  the  methods  by  which  the  objects  of  the  preceding 
section  are  to  be  carried  into  eflect. 

The  object,  therefore,  of  an  action  at  law  against  an  execu- 
tor or  administrator,  in  this  District,  is  to  reach  the  personal 
estate  in  his  hands,  and  the  subject-matter  of  such  an  action 
is  the  personal  'assets.  If  the  personal  estate  be  sufficient  to 
pay  all  debts,  the  plaintiff  may  have  a  judgment  for  the  whole 
amount  of  his  claim,  and  a  fieri  facias  may  be  issued  and 
levied  upon  the  personal  property  of  either  the  deceased  or 
of  the  executor.  If  the  personal  estate  be  insufficient  to  pay 
all  the  debts,  then  the  judgment  will  not  be  for  the  whole 
amount  of  the  verdict,  but  only  for  a  proportional  part.  If 
it  appear  to  the  court  that  there  is  no  personal  estate  what- 
ever, then  there  can  be  no  judgment  for  any  amount,  and 
that  was  the  case  in  the  present  instance.  There  was  no 
judgment  on  the  verdict,  and,  under  the  circumstances,  there 
could  be  no  judgment.  And  a  verdict  alone,  without  a  judg- 
ment, can  never  be  set  up  as  res  adjudicata  in  a  "subsequent 
suit. 

Besides  this,  in  Aspden  v.  Nixo7iy  4  IIow.,  407,  the  Supreme 
Court  of  the  United  States  held,  in  accordance  with  the  view 
taken  by  the  vice-chancellor  in  Bairs  v.  Jackson^  that  to  ren- 
der a  former  adjudication  conclusive,  it  must  be  for  the  same 
matter,  between  the  same  parties,  and  for  the  same  purpose. 
This  opinion  was  cited  and  recognized  in  Washington  Steam 
Packet  Compuny  v.  Sickles^  24  How.,  383. 

Other  authorities  can  be  found  which  apply  the  doctrine  of 
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estoppel  with  greater  latitude.than  this,  but  this  court  is  bound 
absolutely  by  the  decisions  of  its  own  superior. 

The  decision  in  Corcoran  v.  Chesapeake  and  Ohio  Canal 
Company,  4  Otto,  741,  has  been  pressed  and  relied  on  as  a 
later  and  contrary  decision  upon  this  subject.  Mr.  Corcoran 
was  trustee,  named  in  a  deed  of  trust  from  the  Chesapeake 
and  Ohio  Canal  Company  to  secure  a  large  amount  of  bonds 
which  had  been  issued  by  the  company.  He  was  also  a 
holder  of  many  of  the  bonds  in  his  own  right.  He  brought 
suit  in  this  court,  on  behalf  of  himself  and  others  in  like 
situation,  to  recover  arrears  of  interest  which  he  claimed  to 
be  due  on  these  bonds.  The  same  matter  had  been  decided 
by  the  Court  of  Appeals  of  Maryland  in  a  suit  in  which  he 
was  made  a  party  defendant,  in  his  capacity  of  trustee,  and 
the  decision  was  against  him  there.  This  adverse  decision 
was  pleaded  by  the  company  in  answer  to  his  bill  in  this 
court,  and  it  was  held  by  the  Supreme  Court  that  the  decision 
in  Maryland  was  conclusive  against  him  here,  notwithstanding 
he  was  now  suing  in  his  individual  capacity  and  the  Mary- 
land decision  was  against  him  in  his  capacity  of  trustee. 

But  the  difference  between  that  case  and  the  one  we  are 
now  considering  is  this,  and  it  is  fundamental:  that  in  Mr. 
Corcoran's  case  the  subject-matter  of  the  controversy  was 
the  same  in  both  suits,  viz.,  the  interest  coupons  of  the  com- 
pany's bonds;  in  the  present  case,  the  subject-matter  of  the 
action  at  law  was  the  personal  estate  of  the  testator,  and  the 
subject-matter  of  the  suit  in  equity  is  the  real  estate  of  the 
debtor. 

The  reason  assigned  for  holding  the  Maryland  decree  con- 
clusive is  stated  with  great  force  and  clearness  by  Mr.  Justice 
Miller,  as  follows : 

"It  would  be  a  new  and  very  dangerous  doctrine  in  the 
equity  practice  to  hold  that  the  cestui  que  trust  is  not  bound 
by  the  decree  against  his  trustee  in  the  very  matter  of  the  trust 
for  lohich  he  was  appointed.  If  Corcoran  owned  any  of  these 
bonds  and  coupons  then,  he  is  bound  because  he  was  repre- 
senting himself.     If  he  has  bought  them  since,  he  is  bound 
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B8  privy  to  the  person  who  w^  represented.  {Kerrison  v. 
Stewart,  93  U.  S.,  155.)" 

In  the  present  case  the  defendant  is  not  bound  as  to  the 
real  estate  by  the  verdict  in  the  action  at  law,  because  in  that 
action  he  represented  only  the  personal  estate,  but  in  this  the 
real  estate  is  the  subject-matter  of  the  controversy. 

Decree  below  affirmed. 


BALTIMORE  AND  POTOMAC  RAILROAD  COMPANY  v. 
WILLIAM  DENNISON  AND  OTHERS,  COMMISSIONERS 
OF  THE  DISTRICT  OF  COLUMBIA,  AND  GALLAHER. 
LOANE  &  CO. 

Equity.— No.  4218. 

The  comphiinanc  was  authorized  by  act  of  Congress  to  cross  or  intersect 
with  their  trucks  anv  establisiied  road  or  street  in  this  District.  The 
District  authorities  ^ve  a  contract  to  the  defendants  Gallaiier  &  Co. 
to  construct  a  sewer  wliich  would  necessarily  pass  in  its  coni'se  under 
the  tracks  of  said  railroad  where  they  crossed  one  of  tlie  public 
streets  in  Washington.  The  contractoi-s  were  near  coinplainant^s 
tracks  with  their  excavation,  which  it  was  alleg^ed  would  endanger 
the  tracks,  and  prevent  their  use,  unless  great  care  and  expense  were 
employed  in  their  protection.  Tliere  are  no  averments  in  the  bill 
tliat  tlie  contnictors  were  doing  anything  which  tliey  were  not  au- 
thorized by  law  to  do,  or  that  they  wei*e  doing  the  work  in  such  a 
careless  manner  as  to  interfere  with  the  rights  of  said  milroad  com- 
pany: Held — 

I.  That  while  tiie  company,  under  sncli  acts  oi  Congress,  had  a  right  to 

lay  down  the  tracks  of  its  road  at  the  intei-section  of  the  street  in 
question,  it  was  subject  to  the  right  of  the  District  to  construct  a 
sewer  under  said  street  If  deemed  necessary  to  the  comfort  and 
liealth  of  the  public. 

II.  Tliat  the  obligation  of  the  contractors,  as  respects  complainant,  was 

to  do  the  work  in  such  manner  as  not  to  interfere  with  the  rights  of 
the  company, 
in.  That  the  company  had  a  right  to  run  their  cars  over  the  tracks  of 
the  road  at  the  crossing  of  the  street,  and  the  District  liad  a  right  to 
construct  a  sewer  under  said  tracks ;  and  in  the  exercise  of  these 
respective  riglits,  neither  of  tlie  parties  must  do  the  other  any  un- 
necessary damage. 
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IV.  T»mt  the  mil  road  company,  not  being  a  party  to  the  contnict  for  the 
construction  of  the  sewer,  conld  not  invoice  the  aid  of  tiiis  cotirt  to 
enforce  its  pi-ovi:?ion.<,  especially  when  the  contnictors  were  perform- 
in«i:  the  contract  with  dne  care. 

V.  That  tlie  special  term  had  no  jurisdiction  to  pass  an  order  ivqniring 

tlie  couti-actoi-s  to  construct  the  sewer,  wliere  it  passes  undor  tlie 
tracivs  of  the  railroad,  under  the  supervision  and  direction  of  the 
engineer  of  tlie  company. 

VI.  Tiiat  order  havinoj  been  complied  witli,  however,  by  the  contractors, 
and  the  final  decree  making  no  provision  to  reimburse  tht'm  for  the 
extra  expense  thereby  incurred,  such  final  decree  is  set  aside,  and 
an  order  made  appointing  a  competent  engineer  to  report  upon  llie 
necc'ssary  costs  of  constructing  said  sewer  in  a  suitable  manner,  such 
cost  to  be  charged  to  the  contractors,  and  any  amount  expended 
above  that  sura  to  be  paid  by  tlie  railroad  company. 

STATEMENT   OF   THE   CASE. 

The  material  facts  mav  be  briefly  stated : 

The  Baltimore  and  Potomac  Railroad  Company,  a  corpo- 
ration created  by  an  act  of  the  Les^islature  of  Maryland,  was 
empowered  by  an  act  of  Congress  to  Xwy  down  a  branch  track 
of  its  road  into  this  District,  and  for  that  purpose  passing 
over  such  lands  and  occupying  such  streets  as  Congress  in  its 
discretion  might  allow.  A  route  was  selected,  and  sanctioned 
by  Congress.  This  route,  thus  approved,  occupied  a  portion 
of  South  Capitol  street.  The  corporation  cotnpleted  the  road 
and  put  it  in  operation  as  early  as  1872.  In  1873  the  Board 
of  Public  Works  entered  into  a  contract  with  Gallaher  &  Co. 
to  construct  a  sewer  which,  of  necessity,  would  pass  under 
complainant's  road.  Before  the  bringing  of  this  suit  the 
Board  of  Public  Works  was  abolished,  and  three  commis- 
sioners, invested  with  all  the  powers  of  that  board,  were  ap- 
pointed, namely,  Dennison,  Ketchum,  and  Phelps;  hence 
they,  with  Gallaher,  Loane  &  Co.,  are  made  parties  defend- 
ants in  this  bill.  In  the  progress  of  the  construction  of  this 
sewer,  the  contractors  were  approaching  the  complainant's 
road  track,  when  a  bill  in  equity  was  tiled  by  the  complainant 
against  the  contractors  Gallaher  &  Co.  and  the  Commissioners 
of  this  District,  prohibiting  the  defendants  from  carrying  off 
or  in  any  way  interfering  with  the  roadway,  or  soil  of  the 
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road-bed  where  it  crosses  South  Capitol  street,  and  from  the 
further  prosecution  of  the  work  of  constructing  said  sewer 
under  the  roadway  of  the  complainant,  without  said  defend- 
ants providing  or  causing  to  be  constructed  at  their  own  ex- 
pense a  proper  and  safe  temporary  support  for  the  tracks  and 
roadway  of  plaintiff's  said  road  while  the  sewer  was  being 
constructed,  and  maintaining  the  same  until  the  sewer  was 
finished.  In  the  contract  entered  into  in  writing  between 
the  Board  of  Public  Works  and  Gallaher,  Loane  &  Co.,  is 
found  the  following  provision  : 

"  Sixth.  It  is  further  agreed  that  all  loss  or  damage  arising 
out  of  the  nature  of  the  work  to  be  done  under  this  agree- 
ment, or  from  any  unforeseen  obstruction  or  difficulties  which 
may  be  encountered  in  the  prosecution  of  the  same,  or  from 
the  action  of  the  elements,  or  from  incumbrances  or  injuries 
to  individual  property,  or  otherwise,  on  the  line  of  the  work, 
shall  l)e  sustained  bv  the  said  contractors;  and  the  said  con- 
tractors  hereby  agree,  in  the  execution  of  the  said  work  as 
aforesaid,  to  keep  at  all  times  the  said  work  properly  guai-ded 
or  protected,  so  as  to  prevent  all  injuries  to  persons,  travellers, 
animals,  or  property ;  and  in  the  event  of  any  such  injury  or 
injuries  accruing  in  consequence  of  the  insufficient  grading 
or  protection  of  said  work  as  aforesaid,  the  said  party  of  the 
first  part  shall  retain,  out  of  any  money  or  moneys  due  or  to 
become  due  said  contractor,  a  sum  sufficient  to  cover  all 
damages  arising  out  of  said  injuries  until  the  same  may  be 
settled  at  law  or  otherwise." 

In  the  tenth  paragraph  of  the  bill  of  complaint  are  found 
the  following  allegations,  the  only  ones  necessary  to  be  con- 
sidered : 

"  Tenth.  Your  orator  further  says  that  the  said  Hugh  L. 
Gallaher  and  Joseph  G.  Loane  and  H.  E.  Loane  have  con- 
structed the  said  sewer  on  South  Capitol  street  to  within  a 
few  feet  of  the  embankment  and  tracks  of  its  railroad  on 
both  sides  of  its  road-bed  where  it  crosses  South  Capitol  street, 
and  that  in  order  to  carry  the  said  sewer  under  the  track  of 
complainant's  railroad  It  will  be  necessary  to  make  an  exca- 
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vation  of  the  soil  about  tifty-five  feet  in  width,  about  fifteen 
feet  in  depth,  and  to  extend  the  said  excavation  for  about  the 
distance  of  eighty  feet,  until  it  crosses  the  road-bed  of  the 
complainant ;  and  prior  to  and  during  the  excavation  it  will 
be  further  necessary  to  make  certain  expenditures  in  con- 
structing a  temporary  support  for  the  h'acks  of  the  railroad 
to  enable  it  to  use  its  said  road  for  the  transportation  of  trains 
along  and  over  the  said  excavation,  and  to  properly  support 
and  protect  said  tracks  until  the  said  sewer  is  completed ; 
and  in  order  to  secure  the  said  road-bed  and  tracks  after  the 
completion  of  the  said  sewer  from  the  dangere  arising  from 
the  existence  of  the  said  sewer  underneath  the  same,  it  is 
necessarv  that  the  said  sewer  should  be  constructed  at  the 
point  where  it  passes  under  the  roadway  of  complainant  with 
a  heavier  arch  and  with  other  and  additional  means  of  secur- 
ing the  same  than  the  means  used  elsewhere  in  constructing 
the  said  sewer ;  and  as  illustrating  the  character  of  the  tem- 
porary support  for  the  tracks  during  construction,  and  the 
changes  which  should  be  made  in  the  mode  of  construction 
of  the  said  sewer  where  it  passes  under  the  complainant^s 
roadway,  plans  of  the  same  are  herewith  filed,  marked  *  Com- 
plainant's Exhibits  B,  C,  and  D,'  which  are  prayed  to  be  taken 
and  considered  as  part  of  this  bill." 

Tlie  contractors  and  Commissioners  having  appeared  and 
answered  the  bill,  the  latter  make  the  following  averments : 

"And  these  defendants  submit  to  this  honorable  court  that 
all  and  every  the  matters  in  the  said  complainant's  bill  men- 
tioned and  complained  of,  are  matters  which  may  be  ti'ied 
and  determined  at  law,  and  with  respect  to  which  the  com- 
plainant is  not  entitled  to  relief  in  any  court  of  equity;  and 
these  defendants  hope  they  shall  have  the  same  benefit  of 
this  defense  as  if  they  had  demurred  to  the  said  complainant's 
bill." 

The  next  proceeding  in  the  case  is  the  following  order 
made  by  the  court: 

•*  This  cause  having  been  argued  on  the  re»training  order 
granted  in  the  cause,  it  is  ordered,  this  eleventh  day  of  March, 
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in  the  year  eighteen  hundred  and  seventy-five,  by  the  Su- 
preme Court  of  the  District  of  Columbia,  that  the  defendants, 
H.  Gallaher,  Joseph  Q.  Loane,  and  Henry  E.  Loane,  the  eon- 
tractors  for  the  construction  of  the  sewer  mentioned  in  these 
proceedings,  be,  and  are  hereby,  authorized  and  required  to 
construct  the  said  sewer  under  the  tracks  of  the  Baltimore 
and  Potomac  Railroad  where  it  crosses  South  Capitol  street, 
under  the  supervision  and  direction  of  the  engineer  of  the 
Baltimore  and  Potomac  Railroad,  and  to  furnish  the  tem- 
porary support  for  the  tracks  of  the  said  railroad  company 
during  the  construction  of  the  said  sewer,  under  the  super- 
vision of  the  said  engineer,  in  such  manner  as  not  to  inter- 
fere with  or  obstruct  the  transit  of  trains  during  the  con- 
struction of  said  sewer,  and  in  such  a  manner  as  to  provide  a 
safe  transit  for  the  trains  of  the  said  railroad  company  upon 
the  completion  of  the  construction  of  said  sewer.  And  it  is 
further  ordered,  that  the  said  contractors  keep  an  accurate 
account  of  the  cost  of  the  constructing  and  maintaining  a 
temporary  support  for  the  said  tracks  of  the  said  railroad 
company  while  the  said  sewer  is  being  constructed,  and  of 
additional  cost  of  said  sewer  so  as  to  render  the  same  safe 
and  proper  for  the  transit  of  the  trains  of  said  railroad  com- 
pany after  its  completion.  And  it  is  further  ordered,  that 
the  question  as  to  the  liability  for  the  said  cost  and  expense 
of  the  temporary  support  for  the  said  tracks,  and  the  addi- 
tional cost  of  the  said  sewer  so  as  to  render  the  same  safe 
and  proper  for  the  transit  of  the  trains  of  the  said  railroad 
company  after  its  completion,  be  reserved  for  determination 
upon  the  final  hearing  and  decree,  to  be  hereafter  passed  in 
the  cause." 

Under  this  order  of  the  court  the  defendants  Gallaher, 
Loane  &  Co.  went  on  to  construct  an  arch  under  the  railway 
of  the  plaintift*,  under  the  direction  of  the  plaintiff's  engineer, 
in  doing  which  they  were  compelled  to  expend  in  labor  and 
materials  some  six  thousand  dollars.  The  cause  coming  on 
for  a  final  hearing,  the  following  decree  was  entered  by  the 
court  at  special  term : 
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"This  cause  coming  on  for  final  hearing  at  the  present  term, 
and  having  been  argued  by  counsel,  upon  consideration 
thereof,  it  is,  this  5th  day  of  April,  1877,  ordered,  adjudged, 
and  decreed  that  no  part  of  the  cor^t  of  constructing  the  tem- 
porary or  the  permanent  support  of  the  tracks  of  the  com- 
plainant, made  necessary  by  the  building  of  the  sewer  in 
these  proceedings  mentioned,  under  the  road  of  the  com- 
plainant where  it  crosses  South  Capitol  street  in  Washington 
city,  is  properly  chargeable  to  the  complainant,  and  that 
neither  of  the  defendants  in  the  case  has  any  claim  against 
the  complainant,  for  the  cost  of  such  work  or  any  part 
thereof." 

From  this  final  decree  an  appeal  was  taken  to  the  court  in 
banc  by  Qallaher  &  Co.,  and  also  by  the  Commissioners  of 
the  District. 

Enoch  Tottm  and  /.  C.  HeaM,  for  complainant. 

The  road  having  been  fully  completed,  after  an  expendi- 
ture of  large  sums  of  money,  on  the  faith  of  the  statutes  of 
incorporation,  those  statutes  constitute  a  contract,  and  cannot 
be  altered  or  impaired  except  as  provided  for  by  the  statutes 
themselves.  (Dartmouth  College  v.  Woodward^  4  Wheat.,  518 ; 
Piqua  Branch  Bank  v.  Knoop^  16  How.,  369 ;  Dodge  v.  Woolsey^ 
18  How.,  331 ;  Jefferson  Branch  Bank  v.  Sketlyy  1  Black,  436; 
Milhan  v.  Sharp,  27  N.  Y.,  611.  See  the  authorities  collected 
on  this  point  in  Abbott's  Dig.  L.  of  Coi^.,  156.) 

The  title  to  the  streets  of  Washington -is  vested  in  the 
United  States;  and  the  privilege  of  using  the  streets  for  the 
purpose  of  railroad  traffic  having  been  granted  to  the  com- 
plainant by  the  United  States,  its  right  to  the  free  and  unin- 
terrupted use  of  them,  as  authorized  by  the  acts  of  Congress, 
cannot  be  interfered  with,  modified,  or  diminished  by  the 
municipality.  The  act  establishing  the  "  District  of  Colum- 
bia "  constitutes  it "  a  body  corporate  for  municipal  purposes," 
and  authorizes  it  to  "  sue  and  be  sued,  plead  and  be  impleaded 
with,  have  a  seal,  and  to  exercise  all  other  powers  of  a  mu- 
nicipal corporation  not  inconsistent  with  the  Constitution  and 
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laws  of  the  United  States  and  the  provisions  of  this  act." 
The  eighteenth  and  nineteenth  sections  of  the  orgatiic  act 
expressly  prohibit  the  legislative  power  from  passing  any 
law  **  impairing  the  obligation  of  contracts."  TJie  rnnnicipal 
corporation  is  strictly  limited  by  these  provisions  from  making 
encroachments  upon  the  rights  of  property  of  private  indi- 
viduals or  corporations.  Indeed,  the  legislative  power  seems 
to  have  been  unusually  careful  to  protect  the  railroad  com- 
pany against  invasions  of  its  rights  on  the  part  of  the  munici- 
pality. It  is  especially  provided  that  it  shall  not  have  the 
right  or  power  to  change  the  grade  of  the  streets  over  which 
the  road  passes  without  the  aid  of  a  congressional  enactment. 
The  [proviso  to  the  third  section  of  the  act  says  that  the  "  level 
of  the  said  road  *  *  shall  conform  to  the  present  grada- 
tion of  the  streets,  unless  Coufp'e^ss  shall  authorize  a  different 
level."  And,  in  addition  to  this,  the  provisions  of  the  act  of 
incorporation  granted  by  the  Legislature  of  Maryland  pro- 
hibiting, under  a  penalty,  any  destruction  or  obstruction  of, 
or  injury  to,  any  part  of  the  railroad,  was  extended  by  the 
act  of  Congress  to  the  company  for  the  protection  of  that 
part  of  its  road  located  in  the  District.  The  act  provides  that 
the  company  shall  have  the  same  benefits  and  immunities  in 
the  use  of  its  road  in  the  District  as  are  provided  .by  the  said 
original  charter.  These  provisions  were  plainly  intended  to 
protect  the  road  in  the  District  from  injury,  destruction,  or 
obstruction,  in  the  same  manner  as  it  is  protected  in  Mary- 
land ;  and  unless  some  positive  statute  of  the  United  States  to 
the  contrary  can  be  produced,  the  municipal  authorities  are 
forbidden,  not  only  to  injure,  obstruct,  or  destroy  any  part  of 
the  road,  but  they  are  also  forbidden  to  change  the  grades  of 
the  streets  over  which  it  passes. 

It  will  not  be  seriously  denied  that  an  excavation  fifty-five 
feet  long,  eight  feet  wide,  and  fifteen  feet  deep  under  a  rail- 
road track  must  very  materially  injure  as  well  as  interfere 
with  the  operation  of  the  road,  and  greatly  diminish  the  value 
of  the  franchise.  If  the  municipality  can  dig  an  excavation 
of  these  dimensions  under  the  road-bed  at  South  Capitol 
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street  at  the  expense  of  the  company,  it  can  excavate  in  the 
same  way  under  the  entire  length  of  the  road  within  the 
limits  of  the  corporation,  and  thus  not  only  impair  and  injure 
the  road,  but  entirely  destroy  the  franchise  of  the  company 
and  the  contract  under  which  it  exists. 
The  act  of  Congress  of  February'  5, 1867,  provides: 
"  That  whenever  the  said  company,  in  the  construction  of  a 
railroad  into  or  within  the  said  District,  as  authorized  by  this 
act,  shall  find  it  necessary  to  cross  or  intersect  any  established 
road,  street,  or  other  way,  it  shall  be  the  duty  of  the  said 
company  so  to  construct  the  said  railroad  across  such  est/ib- 
Ushed  road,  street,  or  other  way  as  not  to  impede  the  passage 
or  transportation  of  persons  or  property  along  the  same." 

These  provisions  are  copied,  substantially,  from  the  original 
act  of  incorporation  by  the  State  of  Maryland.  This  is  the 
only  provision  bearing  directly  upon  the  question  here.  It 
will  be  observed  that  nothing  is  said  about  sewers ;  but  even 
if  sewers  were  especially  mentioned,  there  could  be  no  con- 
structive obligation  imposed  upon  the  company  to  bridge  this 
sewer.  If  a  new  street  should  at  any  time  be  opened  across 
the  line  of  the  road  by  the  municipal  corporation,  the  com- 
pany could  not  be  required  to  construct  the  necessary  bridges. 
It  was  so  held,  after  much  argument,  in  the  case  of  Morris 
Canal  Co.  v.  The  State,  14  N.  J.  L.,  62.  (See,  also.  In  re 
Trenton  Water  Power  Co.,  20  N.  J.  L.,  659;  The  King  v. 
Kerrison,  8  M.  &  S.,  52i5 ;  The  King  v.  Inhabitants  of  Lindsey, 
14  East,  817.) 

A.  G.  Riddle,  for  District  Commissioners. 

1.  The  court,  erred  in  this  ruling. 

It  is  submitted  that  the  claim  of  the  plaintiff,  though  rec- 
ognized by  the  Equity  Court,  rests  in  an  entire  misconception 
of  the  case. 

In  the  first  place,  although  the  fee  in  the  streets  was  in  the 
United  States,  yet  it,  and  the  whole  territory  of  which  they 
were  a  part,  hud,  long  before  the  claim  of  plaintiff-  existed, 
been  dedicated  to  the  purposes  of  a  city,  and  charged  with  all 
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the  servitudes  necessary  to  accomplish  all  municipal  purposes, 
among  which  sewers  and  sewerage  are  repeatedly  mentioned 
in  the  city  charters.  With  this  pre-existent  dedication  to 
specific  and  permanent  purposes,  Congress  granted  the  right 
of  way  over  the  named  streets  to  the  plaintiff"  for  the  purpose 
of  its  track,  thus  adding  another  burden  to  the  soil. 

What  was  the  effect  of  this  grant  ?  Merely  to  legalize  the 
presence  of  plaintift''s  track,  cars,  and  noise.  That  which, 
without  license,  would  have  been  an  intrusion,  an  intolerable 
nuisance,  becomes  lawful  and  escapes  abatement. 

The  plaintift"'s  claim  is,  that  by  this  grant  it  acquired  a  right 
paramount  to  all  the  older  rights  of  the  municipality;  that 
they  are  subordinated  to  it,  and  can  in  no  way  approach,  or 
in  any  way  interfere  with,  its  exclusive  property,  except  at  the 
cost  of  full  protection  to  it.  We  claim  that  the  premises  were 
already  dedicated  to  the  public,  and  this  grant  to  a  private 
corporation  must  be  so  construed  as  to  least  impair  the  rights 
of  the  public. 

Such  are  the  reason  and  equity  of  the  case,  and  current  of 
all  the  cases.  [Charles  River  Bridge  v.  Warren  Bridge,  12 
Curt.,  496;  11  Petera,  445;  Perrinev,  C.and  Del.  Canal  Co.^ 
18  Curt.,  82;  9  How.,  182;  Curtis  v.  Butler,  24  How.,  435; 
Moran  v.  Miami  Co.,  2  Black,  72;  Binghamton  Bridge,  3 
Wall.,  51.) 

The  position  of  the  plaintiff  is  that  of  bare  right,  reason- 
ably restricted  so  as  to  least  interfere  with  the  rights  of  others. 
It  can  lay  its  rails  along  the  streets,  but  not  so  as  to  destroy 
the  prior  and  paramount  right  of  the  public  to  use  them  as 
streets.  It  must  not  render  them  useless  for  that  purpose, 
and  must  transact  its  business  with  the  least  annoyance  and 
disturbance  to  the  people  along  its  route.  When  the  grade  of 
the  streets  is  changed,  it  must  unquestionably  conform  to  the 
new  grade.  ( Water  Commissioners  v.  Hudson,  2  Beasley,  420 ; 
an  instructive  case,  and  it  lights  up  many  points  of  ours.) 

When  the  plaintiff  entered  upon  the  lines  of  these  streets, 
it  knew  perfectly  well  that  it  was  liable,  at  the  discretion  of 
the  municipality,  to  have  the  earth  excavated  from  under 
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and  across  its  track  for  a  sewer,  and  was  bound  to  govern 
itself  accordingly.  In  the  prosecution  of  their  contract,  mak- 
ing their  excavation  and  arch,  what  are  Gallaher,  Loane  & 
Co.  bound  to  do?  In  what  way  different  from  the  ordinary 
case,  where  a  part}*,  in  prosecution  of  a  lawful  purpose,  ap- 
proaches the  property  of  another,  are  they  bound  to  comport 
themselves? 

The  rule  which  governs  the  excavation  made  by  a  man  for 
the  improvement  of  his  own  property,  near  to  or  adjoining 
the  property  of  another,  it  is  submitted  will  govern  in  this 
case.  He  shall  conduct  his  work  with  the  care  and  skill  of 
a  prudent  man,  and  so  as  to  do  as  little  injury  to  another  as 
may  be. 

What  other  or  better  right  can  the  plaintiiF  have  in  the 
premises  than  an  owner  of  the  fee,  a  private  person,  who  is 
obliged  to  caie  for  his  own  property  ?  (2  Wash,  on  Real 
Prop.,  331,  332,  and  cases  cited  in  notes.) 

It  is  not  claimed  that  Gallaher,  Loane  &  Co.  were  not  con- 
ducting their  work  with  ordinary  skill  and  care,  but  that  they 
refused  the  extraordinary  care  and  expense  of  the  protection 
of  the  plaintiti's  property,  which  by  law  devolved  upon  itself. 

2.  The  case  of  the  plaintift*  seems  to  be  shaped  and  the 
action  of  the  court  below  governed  by  the  sixth  paragraph  of 
the  contract  of  the  Board  of  Public  Works  with  Gallaher, 
Loane  &  Co.  That  seems  to  have  been  regarded  as  a  con- 
tract to  which  the  plaintiff  was  a  party,  and  who  was,  in  effect, 
permitted  to  compel  a  specific  performance  of  it  against  Gal- 
laher, Loane  &  Co. 

It  is  submitted  that,  as  between  the  parties  to  this  suit,  the 
provisions  of  panigraph  6  Of  that  contract  can  have  no  influ- 
ence. It  is  as  if  they  were  not.  The  whole  scope  and  pur- 
pose of  that  stipulation  was  to  protect  and  save  the  District 
from  all  legal  damages  which  the  execution  of  the  contract 
might  expose  it  to  by  any  carelessness  or  misconduct  on  the 
part  of  Gallaher,  Loane  &  Co.  It  creates  no  new  liability, 
confers  no  new  right  on  any  party  whose  property  may  be 
claimed  to  be  affected  by  the  construction  of  said  sewer.    If 
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such  claim  should  be  made,  the  District  may  retain  from  Gal- 
laher,  Loane  A;  Co.  money  enough  to  pay  the  same,  when 
judicially  Jiscertained.  It  was  strictly  between  the  Commis- 
sioners and  Gallaher,  Loane  &  Co.,  in  which  no  other  parties 
have  any  rights  or  interest. 

3.  In  this  view  of  the  case  it  was  not  a  proper  subject  for 
a  court  of  equity.  The  plaintiff  should  have  cared  for  its  own 
property  when  it  received  notice,  and  brought  its  action  at 
law  for  any  alleged  damage. 

This  case  is  a  matter  of  grave  importance  to  the  District; 
and  if  this  suit  can  be  maintained,  it  is  not  seen  how  it  can 
escape  an  injunction  at  the  suit  of  any  party  who  may  think 
his  property  insecure,  or  who  may  fear  he  will  be  subjected 
to  inconvenience  by  the  construction  of  th^  most  needed  and 
important  improvements. 

Montgomery  Blair  and  Woodbury  Blair,  for  Gallaher,  Loane 
&Co. 

I.  The  complainant  predicates  the  demand  alleged  in  the 
eleventh  paragraph  of  the  bill,  and  which  the  decree  enforces, 
entirely  upon  the  sixth  article  of  the  contract  between  the 
Commissioners  and  their  co-defendants,  as  set  out  in  the 
eighth  paragraph  of  the  bill.  The  decree  therefore  proceeds 
altogether  upon  the  assumption  that  by  that  article  the  con- 
tractors had  bound  themselves  to  do  the  work  which  the  court 
ordered  them  to  do  at  the  instance  of  the  complainant.  This 
construction  of  the  article,  the  defendants  insist,  is  erroneous, 
and  that  the  article  does  not  apply  to  the  work  in  question 
at  all.  The  article  only  declares  that  in  case  certain  losses 
therein  enumerated  shall  accrue  in  the  prosecution  of  the  loork 
therein  described,  *^8uch  losses  shall  be  sustained  by  the  con- 
tractors." 

The  losses  contemplated  are  all  such  as  may  arise  from 
natural  causes  in  the  progress  of  the  work,  or  be  occasioned 
by  the  negligence  of  the  contractors.  They  are  enumerated  as 
follows  : 

1st.  "Losses  arising  out  of  the  nature  of  the  work,"     2d. 
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"  From  unforeseen  obstacles  or  difficulties."  3d.  "  From  the 
elements."  4th.  "  From  incumbrances  or  injuries  to  individ- 
ual property."  5th.  Losses  arising  from  "insufficient  guard- 
ing or  protection  of  said  work."  All  these,  it  will  be  seen, 
are  losse^^  and  losses  which  may  accrue  in  the  prosecution  of  the 
work  specially  described  in  the  contract.  But  the  expenditure 
in  question  here  was  not  made  on  account  of  any  of  the  losses 
enumerated,  or,  indeed,  of  any  loss  whatever,  or  even  on  ac- 
count of  the  work  described  in  the  contract  at  all,  but  for 
work  additional  to  and  entirely  distinct  from  that  stipulated 
for  in  the  contract,  and  which  was  not  contemplated  or  re- 
quired by  the  Commissioners,  but  ordered  by  the  court  for 
the  complainants  for  their  own  use  and  securit}'. 
.  II.  If  this  work  had  been  necessary  to  fulfill  the  contract, 
the  complainants  not  being  parties  to  it,  the  court  erred  in 
enforcing  it  at  their  instance. 

Mr.  Justice  Olin  delivered  the  opinion  of  the  court : 
We  have  no  doubt  that  a  court  of  equity,  according  to  the 
facts  stated  in  the  bill  of  complaint,  had  no  jurisdiction  in 
this  case.  It  is  nowhere  averred  in  the  bill  that  the  defend- 
ants were  doing  or  threatening  to  do  anything  which  by  law 
they  were  not  authorized  to  do,  or  that  they  were  doing  the 
work  in  such  a  careless  manner  as  to  unnecessarily  interfere 
with  the  rights  of  the  complainant. 

Undoubtedly  the  complainant  had  the  right  to  lay  down 
the  track  of  its  road  where  at  present  located  under  and  iu 
pursuance  of  the  acts  of  Congress  passed  for  that  purpose; 
and  it  is  equally  clear  that  the  Board  of  Public  Works  or  the 
Commissioners  of  the  District  had  a  right  to  construct  a  sewer, 
if  deemed  necessary  for  the  comfqrt  or  health  of  the  people 
of  the  District,  under  the  track  of  the  complainant.  The  only 
obligation  imposed  upon  the  Commissioners  or  Qallaher, 
Loane  &  Co.,  was  to  do  the  work  of  constructing  the  sewer 
in  such  manner  as  not  unnecessarily  to  interfere  with  the 
rights  of  the  complainant.  In  other  words,  the  complainant 
has  the  right  to  run  their  cars  over  the  track  of  their  road ; 
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the  District  has  the  right  to  build  a  sewer  under  the  track  of 
complainant's  road;  in  the  exercise  of  these  rights  neither 
party  must  do  the  other  any  unnecessay  damage. 

The  complainant  was  no  party  to  the  contract  made  be- 
tween the  Board  of  Public  Works  and  Gallaher,  Loane  & 
Co.,  for  the  construction  of  this  sewer,  and  had  no  more 
right  to  interfere  with  its  execution  than  had  every  traveller 
who  had  occasion  to  pass  over  the  public  street  upon  which 
the  track  of  the  complainant's  road  was  laid.  The  com- 
plainant had  no  exclusive  right  to  the  use  of  the  street.  It 
had,  at  most,  an  easement  to  be  enjoyed  in  common  with 
the  public. 

We  have  before  stated  that  we  were  of  the  opinion  that  a 
court  of  equity  had  no  jurisdiction  in  this  case.  Conceding 
all  of  the  facts  stated  in  the  bill  to  be  true,  whether  the  de- 
fendants  ought  to  have  appealed  to  the  court  in  banc  from 
the  first  order  made  in  this  case  at  special  term,  it  is  now 
unnecessary  to  inquire. 

Probably  that  order  was  not  an  appealable  one,  as  it  did 
not  necessarily  involve  the  merits  of  the  action.  Such  inter- 
locutory orders,  when  they  aftect  the  merits  of  the  case,  may 
be  considered  on  the  hearing  of  a  final  decree,  or  reviewed 
on  appeal  to  the  court  in  banc.  The  first  order  made  in  this 
case  by  which  the  contractors,  Gallaher  &  Co.,  were  turned 
over  to  the  tender  mercies  of  the  engineer  of  the  complain- 
ant, and  compelled  to  build  such  an  archway  under  the  rail- 
way track  as  he  should  direct,  is  an  exemplification  of  the  old 
fable,  in  which  it  is  said  a  lamb  was  handed  over  to  a  wolf 
to  be  nursed.  Under  this  order  the  contractors,  under  the* 
direction  of  the  engineer  of  the  complainant,  expended  ani 
amount  of  money  seemingly  sufiicient  to  have  built  a  railroad 
half-way  through  the  District. 

We  think  the  decree  in  this  case  should  be  revei*sed,  and 
au  order  made  appointing  some  competent  engineer  to  take 
proofs  of  the  reasonable  and  necessary  costs  of  constructing 
a  sewer  under  the  tracks  of  the  complainant's  road,  and  the 
amount  found  necessary  for  that  purpose  to  be  paid  by  the 
17 
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contractor,  and  the  amount  expended  above  that  sum  should 
be  paid  by  the  complainant. 


LESTER  A.  BARTLETT  AND  JOSEPH  WILLIAMS.  TRAD- 
ING UNDER  THE  NAME  OF  BARTLETT  &  WILLIAMS, 
TO  THE  USE  OF  LESTER  A.  BARTLETT.  v.  THE  DIS- 
TRICT OF  COLUMBIA. 

At  Law. — No.  15,521. 

In  declaring  iipon  contracts  with  the  Board  of  Public  Workp,  it  is  not 
necessary  to  aver  that  sncli  contracts  were  in  writing,  and  tliat  a 
.«nm  of  money  liad  been  previously  appropriated  by  law  for  the 
work  i»nibraced  in  X\\i\  contracts.  These  are  matteis  wliich  eorar 
more  properly  by  way  of  defense  from  the  othei*  side. 

STATEMENT   OF   THE   CASE. 

There  are  two  special  connts  in  the  declaration.  The  first 
set  forth  that  on  Jnne  27,  1872,  plaintiift  entered  into  a  con- 
tract with  the  Board  of  Public  Worira  of  the  District  of 
Columbia  to  grade  Maryland  avenue,  between  Third  and 
Seventh  streets  southwest,  in  the  city  of  Washington;  said 
work  to  be  done  in  accordance  with  specifications  annexed 
to  said  contract;  and  said  board  agreed  to  pay  the  plaintiils  for 
doing  said  work  thirty  cents  a  cubic  yard  for  such  grading,  Ac. 
And  it  is  then  averred  that  the  board  agreed  that  they  would 
perform  all  the  stipulations  of  said  contract,  and  would  pay 
the  plaintiffs  in  lawful  money  the  amount  which  might  be 
found  from  time  to  time  due  plaintiffs  according  to  contract; 
that  the  amount  found  due  to  piaintifls  under  said  contract 
was  $44,690.82,  of  which  amount  $18,463.43  are  still  due 
and  unpaid.  Plaintiffs  further  aver  the  faithful  performance 
by  them  of  the  contract. 

Second  count  Plaintiffs  sue  defendant  for  that:  January 
7,  1874,  plaintiffig  entered  .into  a  contract  with  the  Board  of 
Public  Works  in  and  for  the  District  of  Columbia  to  grade 
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North  Capitol  street,  between  L  street  north  and  New  York 
avenue,  Washington,  D.  C,  said  grading  to  be  done  in  accord- 
ance with  specifications  annexed  to  said  contract;  and  the 
said  Board  of  Public  Works  for  said  District  agreed  to  pay 
plaintiffs  for  doing  the  said  work  thirty  cents  for  each  cubic 
yard  of  gradii^g,  &c.;  and  said  board  did  further  at/iee  with 
plaintiffs  to  perforin  all  the  stipulations  of  said  contract,  and 
to  pay  plaintifls  the  amount  which  may  be  found  due  them 
according  to  contract.  The  amount  found  due  plaintiffs 
under  this  contract  was  $28,464.68,  of  which  amount  ^p9,678 
are  still  due  and  unpaid. 

Plaintiffs  aver  that,  in  all  respects,  they  hh\e  faithfully 
performed  their  part  of  said  contract,  and  are  entitled  to 
receive  said  balance. 

The  common  counts  are  added,  with  particulars  of  demand. 

The  defendant,  the  District  of  Columbia,  demurs  to  the 
special  counts  because  they  contain  no  averment  that  8ai4 
board  made  either  of  said  contracts  in  writing,  signed  by  the 
parties,  or  after  a  sum  of  money  had  been  appropriated  by 
law  for  said  improvements.  The  thirty-seventh  section  of 
the  organic  act  provides,  among  other  things,  that — 

*'A1I  contracts  made  by  the  said  Board  of  Public  Works 
shall  be  in  writing,  and  shall  be  signed  by  the  parties  making 
the  same ;  and  a  copy  thereof  shall  be  filed  in  the  office  of 
the  secretary  of  the  District. 

"And  said  Board  of  Public  Works  shall  have  no  power  to 
make  contracts  to  bind  said  District  to  the  payment  of  any 
sums  of  money  except  in  pursuance  of  appropriations  made 
by  law,  and  not  until  such  appropriations  shall  have  been 
made." 

Section  15  contains  the  following: 

"Sec.  15.  And  be  it  further  enacted.,  That  the  Legislative 
Assembly  shall  never"  *  ♦  #  « authorize  the  payment  of 
any  claim,  or  part  thereof,  hereafter  created  against  the  Dis- 
trict, under  any  contract  or  agreement  made  without  express 
authority  of  law;  and  all  such  unauthorized  agreements  or 
contracts  shall  be  null  and  void." 
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The  demurrer  is  heard  at  the  general  terra  in  the  first 
instance. 

7.  G.  Kimball  and  /.  M,  Wilson^  for  plaintifis. 

William  Birneyy  for  the  District  of  Columbia. 

In  the  case  at  bar,  the  Board  of  Public  Works  was  a  crea- 
tion of  the  statute ;  it  could  make  a  contract  binding  upon 
the  District  by  following  strictly  the  mode  pointed  out  in  the 
statute.  In  all  other  cases  its  contracts  were  void.  The  law 
does  not,  therefore,  imply  the  validity  of  the  contract  except 
where  the  declaration  avers  that  it  was  made  after  an  appro- 
priation law  authorizing  the  improvement  contracted  for.  In 
the  absence  of  that  averment,  the  law  implies  that  the  con- 
tract is  void. 

The  Board  of  Public  Works  was  of  purely  statutory  crea- 
tion ;  its  contracts  were  unknown  to  the  common  law ;  the 
statute  directs  that  its  contracts  shall  be  in  xoriUng^  and  signed 
by  the  parties  thereto;  hence,  under  the  rule,  the  plaintitf 
shows  no  right  unless  he  alleges  the  contract  to  possess  those 
features  which  are  essential  to  its  validity.  A  contract  which 
is  the  creature  of  the  statute  must  be  alleged  to  be  what  the 
statute  requires;  otherwise,  the  plaintiff  has  not  shown  what 
is  essential  to  the  right  he  asserts. 

It  is  true  that  when  a  contract  is  known  to  the  common 
law,  the  declaration  need  not  allege  it  except  in  the  most 
general  terms.  If  a  statute  has  made  exceptions  to  the  com- 
mon-law rule,  the  defendant  must  plead  specially,  or  bring 
himself  within  the  exceptions  by  evidence  on  the  trial. 

Examples:  Plaintiff  sues  upon  a  promise  for  consideration. 
If  it  is  for  the  debt  of  another,  and  not  in  writing,  defendant 
must  plead  that  specially  under  the  statute  of  frauds. 

If  a  plaintiff  sues  an  executor  for  a  debt  due  from  his  tes- 
tator, the  declaration  need  not  aver  that  the  promise  is  in 
tvritivff,  if  such  even  be  the  fact.  Defendant  must  plead  the 
negative  specially. 

If  A  sues  B  for  necessaries  furnished  his  "  son,"  the  decla- 
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ration  is  demurrable*  The  law  will  not  presume  that  the 
"son"  is  a  minor. 

C  applies  for  an  injunction  to  prevent  the  levy  of  a  county 
tax.  His  bill  states  that  he  is  a  resident  of  the  county.  It  is 
demurrable.  He  should  state  that  he  is  a  property-holder, 
liable  to  assessment  of  the  tax.  He  must  show  his  right  to 
relief. 

If  a  party  claim  by  inheritance,  he  must  show  how  he  is 
heir. 

If  he  claim  real  estate,  he  must  allege  title. 

In  the  case  at  bar,  plaintiffs  allege  a  universal  term  under 
which  they  can  take  nothing,  instead  of  a  particular  term 
which  alone  can  show  their  right. 

A  condition  precedent  must  be  alleged  in  the  declaration. 

By  the  Court: 

In  declaring  upon  a  contract  which  is  set  forth  in  terms,  it 
is  necessarily  shown  to  be  in  writing.  If  it  is  alleged  to  be 
a  bond  or  promissory  note,  it  cannot  be  otherwise  than  in 
writing.  The  contract  may,  however,  be  set  forth  according 
to  its  legal  effect  only,  in  which  case  it  is  not  necessary  to 
state  that  it  was  in  writing.  This  is  the  rule  in  regard  to  all 
contracts  good  at  common  law.  The  act  of  Congress  requires 
all  contracts  with  the  Board  of  Public  Works  to  be  in  writing 
and  signed  by  the  parties.  Now,  why  should  it  be  any  more 
necessary  to  aver  in  the  declaration  that  it  is  in  writing,  than 
it  would  be  in  declaring  upon  a  contract  within  the  statute 
of  frauds?  They  b3th  relate  to  a  species  of  well-known  con- 
tracts, and  require  certain  formalities  in  their  form  and  exe- 
cution. Contracts  for  repaving  and  grading  streets  are  as 
ancient  as  our  municipalities,  and  as  well  known  as  those 
within  the  statute  of  frauds.  It  is  conceded  that  the  law  will 
imply  that  the  latter  are  in  writing,  whether  that  fact  i» 
alleged  or  not  in  the  declaration,  and  will  leave  the  defend- 
ant to  plead  it  by  way  of  defense.  (1  Chit.  PL,  221,  222.) 
We  think  the  rule  is  the  same  here.  We  are  also  of  opinion 
that  the  want  of  an  appropriation  of  a  sum  of  money  for  the 


262  Supreme  Coum,  D.  C.     [From  1877 

Gunton  v.  Zantzinger. 

work  embraced  in  the  contracts  will  come  more  properly 
from  the  defendant,  and  that  therefore  it  was  not  necessary 
to  state  the  fact  in  the  declaration. 

We  overrule  the  demurrer,  with  leave  to  the  defendant  to 
plead  over  as  he  may  be  advised. 


WttLIAM  GUNTON  v.  W.  C.  ZANTZINGER  AND  JOEL  C. 

GREEN,  PETITIONER.      . 

Equity. — No.  995. 

An  Equity  Court  does  not  insure  the  title  to  real  property  PoUl  by  a 
trustee  under  Its  decree,  and  the  purchaser  at  siicli  pale  aj^sumcM  all 
unpaid  taxes  tliereou,  unless  express  provision  is  made  by  the  court 
for  their  payment. 

STATEMENT   OF  THE   CASE. 

In  this  case  there  was  a  bill  filed  by  Ganton  for  the  settle- 
ment of  his  account  as  trustee  under  the  will  of  Harriet 
Fischer,  deceased ;  and  in  the  course  of  proceedings  an  order 
was  made  directing  Gunton,  trustee,  to  sell  certain  real  estate; 
and  at  the  sale  (A.  D.  1871)  the  petitioner,  Joel  C.  Green, 
Ipurchased  some  of  the  land.  The  pi'ice  was  paid  in  due  time, 
and  the  trustee  conveyed  the  land  to  the  petitioner.  Some 
JFour  years  after  the  sale  (A.  D.  1875)  the  collector  of  taxes 
demanded  payment  of  a  tax  on  the  land  levied  fourteen  years 
before  (A.  D.  1861).  The  petitioner  paid  it,  and  by  this  peti- 
tion seeks  to  be  reimbursed  the  amount.  The  case  stands 
upon  petition  and  answer.     No  proofs  have  been  taken. 

This  is  an  appeal  from  the  special  term  dismissing  the 
petition. 

John  W.  Frazee^  for  petitioner,  Joel  C.  Green. 

The  petitioner  relies  upon  the  fact  that  equity  will  correct 
taistakes,  and  make  contracts  conform  to  the  true  intent  and 
meaning  of  the  parties.    (See  Sugden's  Vend,  and  Pur.,  288, 
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289;  Story  on  Sales,  sec.  145,  p.  117;  3  Sandtbrd's  S.  C, 
(N.  Y.,)  123,  124.) 

John  D,  McPherson^  for  Gunton,  trustee. 

If  the  sale  be  a  judicial  sale,  still  the  court  has  no  jurisdic- 
tion. It  may  be  admitted  that,  if  the  matter  were  yet  in 
fieri — if  the  price  had  not  been  paid,  or  the  purchase-money 
were  yet  in  court — the  court  might  have  jurisdiction.  But 
in  this  case  Jhe  land  has  been  conveyed,  and  the  proceeds 
accounted  for  by  the  trustee  and  paid  away  under  the  direc- 
tion of  the  court.  The  court  has  no  longer  control  of  either 
the  land  or  the  money. 

It  is  true  the  trustee  holds  other  property  of  the  estate, 
and  may  hereafter  be  in  funds  to  pay  the  petitioner's  demand, 
if  the  court  shall  so  order.  But  it  is  submitted  that,  under 
the  circumstances  just  stated,  the  petitioner  stands  in  no  bet- 
ter position  than  any  other  person  having  demands  against 
the  estate;  and  this  court  does  not  undertake  to  decide  upon 
the  demands  of  general  creditors,  but  leaves  them  to  estab- 
lish their  demands  by  recourse  to  the  appropriate  tribunals. 

The  petitioner,  upon  the  merits,  is  not  entitled  to  any  relief. 
•*The  rule  of  caveat  emptor  applies  in  all  its  rigor  to  judicial 
sales  of  real  property."  Rorer  on  Judicial  Sales,  sec.  459, 
citing,  among  other  cases,  The  Monte  Allegro^  9  Wheat.,  616, 
and  Anderson  v.  Foidk^  2  H.  &  G.,  346,  in  which  case  the 
chancellor  says  : 

"In  England  it  would  seem  to  be  usual,  in  sales  under  the 
authority  of  the  court,  to  ofter  a  good  title  to  the  bidders ; 
»nd  hence  the  references  to  a  master,  at  the  instance  of  a 
party  or  of  the  purchaser,  of  which  we  read  so  often,  to  ascer- 
tain whether  a  good  title  can  be  made  or  not.  But  in  this 
State  it  has  always  been  the  established  law  of  the  court  in 
such  cases  to  sell  all  the  right  and  title  of  the  parties  to 
the  suit,  whatever  that  may  be,  and  nothing  more.  In  all 
judicial  sales  under  orders  or  decrees  of  this  court,  the  rule 
caveat  emptor  has  been  applied ;  and  consequently  no  exami- 
nation into  the  title  after  the  sale  is  necessary,  or  can  be  called 


264  SuPRBMB  Court,  D.  C.  [From  1877 


Ounton  V.  Zanizinger, 


for  by  the  purchaser,  whatever  may  be  its  latent  or  patent 
defects.  But  if  the  trustee  make  any  promises  or  represen- 
tations to  the  bidder  before  the  sale  that  the  estate  shall  be 
or  is  clear  of  all  incumbrances,-  and  that  the  title  is  better  or 
different  from  that  to  be  traced  from  the  proceedings,  and 
any  such  claim  should  afterwards  be  set  up,  the  sale  would 
be  annulled ;  but  the  relief  would  be  granted  to  the  purchaser 
on  the  ground  of  misrepresentation  or  fraud,  and  not  on  that 
of  a  mere  defect  of  title,  as  in  cases  between  party  and 
party."     {Osterburg  v.  Union  Trust  Company^  3  Otto,  428.) 

And  again,  says  Rorer,  section  462 :  "  In  the  absence  of 
misconception  and  fraud  the  buyer  must  look  out  for  him- 
self He  buys  at  his  own  risk,  both  as  to  title  and  a6  to 
quality.  The  rule  does  not,  however,  apply  in  case  there  be 
fraud.  And  it  has  been  holden  in  Pennsylvania  that  the 
rule  applies  only  to  open  defects,  and  that  as  against  secret 
defects  in  a  title  a  purchaser  will  be  protected."  For  the 
Pennsylvania  doctrine,  the  writer  refers  to  Bank  v.  Ammony 
27  Penn.  St.,  172,  which,  being  examined,  is  found  to  be  a 
case  in  which,  though  the  doctrine  was  involved,  the  decis- 
ion was  upon  a  different  ground. 

By  the  Court: 

The  petition  is  presented  by  a  purchaser  of  some  real  estate 
sold  in  this  cause  by  a  trustee  under  a  decree  of  this  court. 
After  a  deed  had  been  made  and  delivered  to  the  purchaser, 
and  the  price  of  the  land  had  all  been  paid,  the  purchaser 
discovered  that  a  tax,  assessed  upon  the  property  in  1861, 
was  unpaid,  and  remained  a  charge  against  the  land.  It 
amounted  to  about  $64,  and  the  collector  had  advertised  the 
premises  for  sale  to  satisfy  the  tax,  when  the  petitioner  paid 
the  same  in  order  to  prevent  the  threatened  sale.  He  now 
petitions  the  court  to  be  reimbursed  that  amount. 

We  do  not  see  how  we  can  grant  him  any  relief  The 
Equity  Court  does  not  insure  the  title  to  property  sold  under 
its  decree  unless  express  provision  is  made  for  that  purpose. 
The  purchaser  must,  therefore,  look  to  the  title  himself     If 
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there  are  unpaid  taxes  at  the  time  of  the  sale,  the  purchaser 
assumes  them,  unless  the  court  has  provided  for  their  pay- 
ment. In  this  case  there  is  no  fund  in  court  out  of  which 
to  make  an  allowance  to  the  petitioner,  even  if  the  court 
have  the  power  to  make  it. 
The  decree  is  affirmed. 


WILLIAM  DENNISON,  JOHN  H.  KETCHAM,  AND  SETH  L. 
PHELPS,  COMMISSIONERS  OF  THE  DISTRICT  OF  CO- 
LUMBIA, AND  THEOPHILUS  E.  ROESSLE,  v.  JAMES 
GAVIN,  WILLIAM  F.  DOWNEY,  JAMES  KELIHER, 
GEORGE  BOYD,  THOMAS  FREESTONE,  THOMAS 
MOORE,  GEORGE  O'DAY,  AND   OWEN  WOODS. 

Eqtjitt.-»No.  5684. 

I.  An  ordiimiice  of  the  board  of  aMermeii  and  common  connctl  of  the 

late  corpoi-ation  of  Wasliington,  which  has  not  been  rep«*aled  or 
modifi^'d  by  act  of  Congress,  or  by  the  T^egishitive  Assembly,  is  still 
in  full  force.    (Rev.  Stat.  Dist.  Col,,  sec.  91.) 

II.  The  act  of  tlie  Legislative  Assembly  of  August  23, 1871,  for  regulating 

hackney  ctirriages,  does  not  delegate  any  power  to  the  Board  of 
Public  Works  to  abolish  hack-stands  established  by  law ;  and  the 
District  Commissioners  ai'e  equally  incompetent  to  exercise  such 
authority. 

III.  The  court  has  no  jurisdiction  to  enjoin  an  act  authorized  by  law. 

STATEMENT   OF   THE   CASE  AND   DECISION. 

This  is  an  appeal  from  two  cases  consolidated  by  consent 
of  the  parties.  A  statement  of  the  case  in  which  the  District 
Commissioners  are  complainants  will  present  the  material 
facts  upon  which  they  both  depend. 

The  defendants  are  the  owners  of  public  hacks  licensed  in 
the  District  of  Columbia,  and  they  occupy  a  stand  on  Ver- 
mont avenue,  between  H  and  I  streets  northwest,  in  the  city 
of  Washington ;  and  this  place  has  been  occupied  as  a  hack- 
stand by  defendants'  and  other  licensed  hacks  for  about  eight 
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or  nine  years  last  past.  Au  ordinance  of  the  late  board  of 
aldermen  and  board  of  common  council  of  the  city  of  Wash- 
ington, approved  February  28,  1870,  enacted  "that  a  hack- 
stand be,  and  is  hereby,  established  on  Vermont  avenue,  be- 
tween n  and  I  streets,  for  the  accommodation  of  all  hackmen 
who  have  paid  license  in*  conformity  with  existing  laws." 
This  is  the  same  stand  now  occupied  by  defendants.  Sec- 
tion 91  of  the  Revised  Statutes  for  this  District  provides  that 
all  laws  and  ordinances  of  the  cities  of  Washington  and 
Georgetown  respectively,  and  of  the  Levy  Court  of  the  Dis- 
trict of  Columbia,  not  inconsistent  with  such  statute,  and  ex- 
cept as  modified  or  repealed  by  Congress  or  the  Legislative 
Assembly  since  June  1, 1871,  or  until  so  modified  or  repealed, 
shall  remain  in  full  force.  The  above  ordinance  has  not 
been  repealed  or  modified  by  act  of  Congress.  Tlie  Legisla- 
tive Assemblj'  has  not  done  so  iti  terms.  The  defendants, 
therefore,  claim  that  they  have  a  legal  right  to  occupy  said 
hack-stand  as  aforesaid,  and  that  this  court  has  no  jurisdic- 
tion in  the  case,  as  the  remedy  of  the  complainants,  if  they 
have  any,  is  in  a  court  of  law. 

The  complainants  are  the  Commissioners  of  the  District  of 
Columbia,  and  T.  E.  and  T.  Roessle  are  joined  with  them  as 
co-complainants.  The  latter  complain  that  they  are  specially 
injured  in  their  business  as  keepers  of  the  Arlington  Hotel, 
situated  on  said  avenue,  from  the  daily  assemblage  of  horses 
and  hacks  on  said  stand  adjacent  to  said  hotel. 

The  Legislative  Assembly  passed  an  act  on  the  23d  of 
August,  1871,  to  regulate  hackney  carriages,  the  last  section 
of  which  repeals  all  acts  or  parts  of  acts  inconsistent  there- 
with. This  act  provided  that  the  location  of  hack-stands 
should  be  designated  by  the  Board  of  Public  Works  as  in 
their  opinion  the  interest  and  convenience  of  the  public  de- 
mand. The  Commissioners  contend  that  by  act  of  Congress 
approved  June  25,  1874,  they  acquired  all  the  power  and 
authority  vested  as  above  in  the  Board  of  Public  Works* 
and  that  by  virtue  thereof  they  passed  an  order  bearing  date 
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March  1,  1877,  that  the  said  hack-stand  be  abolished,  and 
that  the  exercise  of  this  power  was  legal  and  reasonable. 

The  qnestion  presented  upon  this  state  of  facta  is,  whether 
the  District  Commissioners  had  authority  to  set  aside  the  city 
ordinance  establishing  the  hack-stands,  and  whether  this 
court  had  jurisdiction,  in  case  that  ordinance  was  still  in  force, 
to  enjoin  the  defendants  on  the  ground  that  they  were  create 
ing  an  obstruction  or  nuisance  on  the  avenue.  The  special 
terra  decreed  that  the  injunction  prayed  for  by  the  complain- 
ants be  allowed;  and  from  this  decree  the  defendants  have 
taken  this  appeal.  The  general  term  reversed  the  decree, 
and  expressed  the  opinion  that  the  ordinance  of  1870  was 
still  the  law  by  virtue  of  the  Revised  Statutes,  which  ex- 
prea^ly  declare  that  the  ordinances  of  the  cities  of  Washing- 
ton and  Georgetown  should  remain  in  full  force  until  repealed 
or  modified.  It  is  true  the  Legislative  Assembly,  by  the  act 
of  1871,  had  given  the  Board  of  Public  Works  authority  to 
designate  hack-stands;  but  they  did  not,  and  indeed  could 
not,  delegate  any  power  to  the  board  to  abolish  hack-stands 
established  by  law,  and  the  Commissioners  are  equally  incom- 
petent. The  ordinance  having  still  the  force  of  law,  the 
court  has  no  jurisdiction  to  enjoin  any  act  which  it  author- 
izes. 


A.  G,  RiMlCy  for  complainants. 

John  jB.  Norris  and  N,  H,  Miller,  for  defendants. 
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CHAKLES  C.  TOMPKINS  AND  JOHN  S.  RUNKEL  y.  M. 

MANDEL  ET   AL. 

Equity.— No.  3649. 

I.  The  Comtnissioners  of  the  Distiict  of  Columbia  do  not  succe<'d  tlic 

late  Board  of  Public  Works  as  parties  to  a  bill  in  equity,  where  no 
process  has  been  issued  or  served  upon  them;  and  a  rule  upon  them 
to  show  cause  in  such  suit  will  be  dischargi^d. 

II.  The  District  Commissionei'S  have  no  authority  to  deliver  to  any  per- 
son certificates  turned  over  to  them  by  the  late  Board  of  Audit  under 
the  joint  resolution  of  -Congress  approved  March  14,  1877.  (Stats. 
1876,1877,211.) 

STATEMENT   OF  THE   CASE   AND   DECISION. 

There  are  two  cases,  but  the  facts  in  one  only  will  be 
stated,  as  they  are  the  same  in  both. 

The  complainants  were  contractors  under  the  late  Board 
of  Public  Works  of  the  District  of  Columbia,  and  had  per- 
formed work  under  contracts  with  said  board,  for  which  sev- 
eral certificates  had  been  issued  to  them ;  that  the  complain- 
ants endorsed  said  certificates  and  hypothecated  them  with 
the  defendant  Mandel  as  collateral  securit}'  for  a  loan  of 
money;  that  the  defendants  Cowdrey,  Hume,  and  Moses  pur- 
chased said  certificates  at  market  rates  and  in  good  faith ; 
that  such  certificates  were  considered  negotiable  paper,  and 
said  defendants  considered  them  as  commercial  paper  having 
a  regular  market  value.  The  complainants  ask  to  redeem 
them  upon  paying  the  amount  advanced  by  Mandel.  A  sup- 
plemental bill  was  filed  setting  up  that  the  certificates  had 
been  presented  to  the  Board  of  Audit,  and  also  for  the  pur- 
pose of  bringing  in  other  parties.  Subsequently  the  bill  was 
twice  amended,  mainly  for  the  same  purpose.  The  Board  of 
Public  Works  were  made  defendants,  but  were  not  served 
with  process  under  the  supplemental  or  amended  bills,  nor 
were  they  served  with  notice  of  the  tiling  of  the  same.  The 
District  Commissioners  were  never  made  parties,  nor  were 
they  served  with  process  in  the  suit,  except  that  on  the  5th 
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of  February,  1877,  an  order  was  passed  at  the  general  term 
requiring  them  to  deposit  in  the  office  of  the  clerk  of  this 
court,  to  the  credit  of  the  cause,  several  of  the  certificates 
in  controversy,  which  had  come  into  their  possession  under 
the  following  circumstances:  A  portion  of  the  certificatep 
pledged  with  Mandel  as  aforesaid  had  been  presented  to  the 
Board  of  Audit  for  conversion  into  certificates  of  the  latter 
board.  Under  the  joint  resolution  of  Congress  approved 
March  14, 1876,  (Stats.  187t;,  1877,  211,)  the  powers  of  the 
Board  of  Audit,  including  the  power  to  issue  certificates, 
were  abolished,  and  it  was  enacted  that  after  the  expiration 
of  thirty  days  from  the  approval  of  said  joint  resolution  all 
books,  papers,  and  records  of  the  Board  of  Audit  were  to  be 
turned  over  to  the  Commissioners  of  the  District,  or  to  their 
successors  in  office.  The  certificates  in  question,  with  other 
papers  and  records,  were  turned  over  to  the  Commissioners 
by  virtue  of  this  legislation.  The  second  section  of  the  joint 
resolution  already  referred  to  provides  that  there  shall  be  no 
increase  of  the  amount  of  the  total  indebtedness  at  that  time 
of  the  District,  and  that  any  person  who  shall  aid  or  abet  in 
the  increase  of  such  total  indebtedness  shall  be  guilty  of  a 
high  misdemeanor,  and  shall  be  liable  to  imprisonment  not 
exceeding  ten  years,  and  a  fine  not  exceeding  $10,000.  Un- 
der these  circumstances,  the  complainant's  solicitor  obtained 
from  the  court  a  rule  that  the  Commissioners  show  cause 
why  they  had  not  complied  with  the  terms  of  the  decree 
passed  on  the  5th  of  February,  1877,  requiring  them  to  de- 
posit in  the  office  of  the  clerk  the  certificates  aforesaid.  To 
this  rule  the  Commissioners  made  answer,  stating  the  facts  as 
already  mentioned,  and  also  claiming  that  they  do  not  repre- 
sent the  Board  of  Public  Works  in  this  action,  and  that  they 
are  not  bound  to  make  answer  to  the  original  and  amended 
and  supplemental  bills  until  served  with  process  as  parties, 
and  that  no  decree  can  be  made  against  them  in  this  case; 
that  the  certificates  are  void  as  being  irregularly  issued  by 
said  Board  of  Audit  and  cannot  legally  be  delivered  to  any 
one,  and  that  the  power  to  issue  said  certificates  was  abol- 
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ifihed  by  the  act  of  Congress  of  March  14,  1876 ;  that  they 
do  not  hold  said  certificates  for  the  benefit  of  the  parties  to 
this  suit,  and  that  they  have  no  right  or  authority  to  deliver 
the  certificates  to  any  person  without  an  act  of  Congress  to 
that  effect. 

At  a  day  subsequent  to  the  argunient,  the  general  term 
decided  that  the  District  Commissioner  were  in  no  sense 
parties  to  the  suit;  that  when  the  Board  of  Public  Works 
was  abolished,  the  Commissioners  not  having  been  substituted 
in  their  place  on  the  record,  and  not  having  had  any  notice 
of  the  bills  filed  in  the  cause,  they  could  not  be  called  upon 
to  show  cause,  as  required  by  the  rule  of  court.  The  court 
also  decided  that  when  the  Board  of  Audit  was  abolished 
the  statute  directing  all  their  records  and  certificates  to  be 
turned  over  to  the  Commissioners  of  the  District  gave  the 
latter  no  authority  to  issue  or  deliver  such  certificates  to  any 
other  person. 

The  rule  was  discharged. 


/.  Carter  Marbiiry^  for  the  complainants. 

Joseph  H,  Bradley  and  L.  G,  Hine^  for  defendants. 


FRANCIS  X.  DANT  v.  THE  DISTRICT  OF  COLUMBIA. 

At  Law.— No.  9463. 

I.  Wlien  the  (It-fondant  moves  the  court  for  a  new  trial  at  the  j^eneral 

term  in  tlie  first  instance,  for  the  reason  that  the  evldenct*  is  insuf- 
ficient or  the  (]ama«^es  excessive,  a  case  containing  all  t)ie  evidence 
should  be  settled  and  signed  by  the  justice  who  tried  the  c:iuse. 

II.  In  an  action  for  negligence,  the  defendant  is  not  liable  for  damans 

when  the  plaintifl^s  fault  contributed  to  tlie  injury. 

STATEMENT   OF  THE   CASE. 

This  was  an  aotion  on  the  case  for  negligence  of  the  de- 
fendant in  regard  to  a  street  or  highway  in  the  city  of  Wash- 
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ington.  The  plaintift'  alleged  in  his  declaration  that  the 
defendant  was  bound  to  keep  Delaware  avenue  in  repair  as 
a  public  highway  for  safe  and  convenient  passage;  that  on 
November  14,  1871,  it  was  out  of  repair  and  in  a  dangerous 
and  unsafe  condition  by  reason  of  defendant's  negligence, 
and  that  the  plaintift*,  while  using  due  care  and  lawfully  pass- 
ing over,  and  in  the  middle  of  said  highway,  in  the  night- 
time, fell  into  an  excavation  left  unguarded  through  defend- 
ant's negligence,  and  received  certain  injuries.  Defendant 
pleaded  the  general  issue,  and  also  a  special  plea  that  it  was 
not  intrusted  with  the  care  of,  and  had  no  control  over,  the 
avenue  mentioned  in  the  declaration  at  the  time  of  the  occur- 
rence of  the  alleged  accident. 

The  testimony  on  the  trial  is  contained  in  a  case,  and  is  to 
the  eftect  or  substance  that  the  plaintitf,  on  the  evening  of 
November  14,  1871,  reached  his  home  on  Fifth  street,  be- 
tween L  and  AI  streets  northeast,  by  a  route  which  he  habit- 
ually traveled,  and  which  was,  in  fact,  perfectly  safe.  His 
wife  informed  him  that  his  son  was  ill,  and  that  he  must  go 
inmiediately  to  the  apothecary's  for  medicine.  He  started  at 
once  for  an  apothecary  shop  on  the  corner  of  H  and  North 
Capitol  streets,  intending  to  proceed  along  the  route  he  had 
just  passed  over  in  coming  home.  The  night  was  dark  and 
rainy,  and,  missing  his  way,  he  turned  into  an  alley,  suppos- 
ing it  to  be  I  street.  This  alley  was  intersected  by  Delaware 
avenue,  the  surface  of  which,  on  the  west  side,  had  been  cut 
down,  leaving  the  other  side  of  said  avenue  at  its  old  grade — 
on  a  level  with  Second  street,  and  with  a  continuous  surface 
thereto.  The  plaintiff,  proceeding  in  haste  along  the  alley 
above  mentioned  and  over  the  east  side  of  Delaware  avenue, 
fell  down  the  embankment  formed  by  the  lower  grade  on  the 
west  side  of  that  avenue.  He  knew  that  the  cut  was  there. 
He  had  passed  it  as  often  as  twice  a  day  for  three  years.  He 
would  not  have  gone  up  there  but  for  the  darkness,  for  he 
was  aware  that  even  in  the  day-time,  if  he  had  gone  up  the 
alley,  he  could  not  have  gone  through. 

The  excavation  in  the  avenue  wtis  made  by  the  late  corpo- 
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ration  of  Washington  in  1870,  and  prior  to  the  act  of  Feb- 
ruary 21,  1871,  entitled  '*An  act  to  provide  a  government 
for  the  District  of  Columbia,"  (16  Stat,  at  L.,  419,)  repealing 
the  charter  of  the  city  of  Washington  and  creating  a  munici- 
pality called  the  District  of  Columbia. 

There  were  other  unobstructed  routes  by  which  the  plain- 
titt' could  have  reached  his  destination.  On  the  western  side 
of  Delaware  avenue  there  was  a  sidewalk,  and  about  one-half 
of  the  avenue  was  in  a  condition  for  travelers  alongside  of 
the  place  of  the  accident.  All  the  instructions  asked  for  by 
defendant's  counsel  were  granted  by  the  court,  and  the  jury 
returned  a  verdict  in  favor  of  the  plaintift'  for  the  sum  of 
?5,000. 

Upon  the  rendering  of  this  verdict  a  motion  was  made  for 
a  n^w  trial  upon  the  judge's  minutes,  on  the  ground  that  said 
verdict  was  contrary  to  law  and  the  evidence  in  the  case, 
that  the  damages  were  excessive,  and  that  the  jury  disre- 
srarded  the  instructions  of  the  court.  The  motion  was  over- 
ruled,  and  defendant's  counsel  excepted  and  took  an  appeal 
to  the  general  term.  A  case  to  move  for  a  new  trial  at  the 
general  term  was  then  prepared,  containing  all  the  evidence 
taken  on  the  trial,  and  which  has  been  duly  certified  by  the 
presiding  justice.  The  plaintiflf's  counsel  excepted  to  the 
signing  and  sealing  of  the  case,  and  this  is  one  of  the  ques- 
tions to  be  determined. 

Walter  Davidge  and  R,  Fendall,  for  plaintift'. 

William  Bimeyy  for  defendant.   - 

By  the  Court: 

The  question  as  to  whether  the  evidence  was  insufficieat 
to  support  the  verdict,  or  the  damages  excessive,  is  property 
presented  in  the  case  settled  by  the  justice  who  presided  at 
the  trial.  How  can  we  determine  whether  it  is  sufiicieut 
unless  it  is  submitted  to  our  examination  ?  An  exception 
only  presents  a  single  ruling  or  decision  for  review,  and 
brings  up  the  testimony  necessarily  afiecting  that  point.     A 
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case  18,  therefore,  allowed  as  well  as  a  bill  of  exceptions. 
"When  a  motion  for  a  new  trial  upon  the  minutes  of  the 
judge  is  deniedy  an  appeal  is  expressly  given  by  the  statute 
to  the  general  terra,  and  then  a  case  or  bill  of  exceptions  is 
to  be  settled  in  the  usual  manner;  (Rev.  Stat.  D.  C,  sec.  805;) 
and  when  the  motion  is  made  for  any  reason  requiring  an 
examination  of  the  whole  evidence,  the  expedient  of  a  case 
must  be  resorted  to  instead  of  a  bill  of  exceptions.  A  case 
containing  all  the  testimony  is  the  proper  practice  when  the 
motion  for  a  new  trial  is  founded  upon  its  insufficiency,  or 
where  the  damages  are  excessive.  In  no  other  mode  can 
the  legal  effect  of  the  evidence  produced  at  the  trial  be  de- 
termined in  a  review  of  the  verdict. 

The  court  are  also  of  opinion  that  the  state  of  facts  pre- 
sented by  the  evidence  constitute  a  state  of  mixed  fault  or 
contributory  negligence,  and  that  the  District  is  not,  therefore, 
responsible  in  damage.     A  new  trial  is  ordered. 

HuMPHRETS,  J.,  dissented. 


A' 


THOMAS  C.  BASSHOR  ET  AL.  v.   HALLET   KILBOURN. 

Equity.— No.  4649. 

A  married  woman  was  seized  of  property  against  which  a  claim  for  a 
mechanic's  lien  was  Aled,  entitled  against  the  husband  in  this  form, 
^"^ Thomas  C.  Basshor  4*  Co,  v.  HalUt  Kilboumy^^  and  recites  tiiat  it 
is  the  intention  of  sidd  company  ^^  to  hold  a  lien  upon  tiie  property 
of  ilullet  Kilbourn,  being  liis  dwelling-lionse  situated  at  fclie  inter- 
section of  K  and  Seventeenth  streets,  on  lot  —  in  squara  nnml}er  164, 
for  tliu  amount  due,"  Ac  :  Held^  Tliat  the  description  of  the  premised 
intended  to  be  covered  by  tlie  lien  was  not  sufficient,  and  that  no 
lien  existed  by  i\;a8on  of  such  notice. 

STATEMENT  OP  THE  CASE. 

The  bill  ita  this  case  ib  filed  to  enforce  a  claim  for  a  me- 
chanic's lien  on  lot  1  in  a  subdivision  of  part  of  square  164, 
in  this  city. 
18 
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The  pleadings  and  proofs  disclose  the  fact  that  Kate  R. 
Kilbourn,  a  married  woman,  and  the  wife  of  the  co-defendant, 
Hal  let  Kilbourn,  was  seized  of  the  property  in  question  at 
the  time  when  the  complainants  placed  in  it  the  heating  ap- 
paratus for  which  the  lien  is  claimed.  Previous  incumbrances 
had  been  placed  upon  the  property  for  the  purpose  of  securing 
the  payment  of  promissory  notes  amounting  in  the  aggregate 
to  the  sum  of  $30,000,  and  the  trustees  are  made  parties  de- 
fendants. It  also  appears  that  iMrs.  Kilbourn,  in  September, 
1874,  through  her  said  husband  as  her  agent,  entered  into  a 
contract  with  the  complainants  to  furnish  a  heating  apparatus 
for  their  dwelling-house  on  the  said  premises  for  a  considera- 
tion of  $2,500,  to  be  paid  in  cash,  and  that  the  complainants 
completed  their  part  of  the  contract  about  the  25th  of  Feb- 
ruary, 1875;  that  there  has  been  paid  complainants  about 
$500,  leaving  a  balance  still  due  of  $1,992.31,  It  was  to 
secure  this  amount  that  they  claim  a  lien  against  the  dwelling- 
house  and  ground  on  which  it  stands. 

The  notice  of  claim  for  the  lien,  as  far  as  it  is  necessary  to 
be  stated,  is  as  follows:  "  Thomcis  0.  Basshor  ^  Co.  v.  HaM 
Kilbowniy^  and  recites  that  it  is  the  intention  of  said  company 
"to  hold  a  lien  upon  the  property  of  Hallet  Kilbourn,  being 
his  dwelling-house  situated  at  the  intersection  of  K  and  Seven- 
teenth streets,  on  lot  —  in  square  number  164,  for  the  amount 
due,"  &c.,  Ac,  and  is  dated  at  the  foot  April  21,  1875. 

The  defendants  Kilbourn  and  wife  deny  that  the  heating 
apparatus  constitutes  a  part  of  the  dwelling-house,  or  that  it 
is  an  engine  or  machinery  within  the  meaning  of  the  statute. 
They  also  contend  that  the  notice  Of  an  intention  to  hold  a 
lien  is  insufficient. 

The  law  relating  to  liens  of  mechanics  and  material-men 
provides  that  "  any  person  who,  by  virtue  of  any  contract 
with  the  owner  of  any  buildirig,  or  with  the  agent  of  such 
owner,  performs  any  work  upon  or  furnishes  any  materials, 
engine,  or  machinery  for  the  construction  or  repair  of  such 
building,  shall,  upon  filing  the  notice  prescribed  in  the  fol- 
lowing section,  have  a  lien  upon  such  building  and  the  lot 
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of  ground  upon  which  the  same  is  situated,"  &c.,  &c.     (R. 
S.,  83.) 

The  statute  further  provides  that  "any  person  wishing  to 
avail  himself  of  the  provisions  of  this  chapter  *  *  *  shall 
file  in  the  office  of  the  clerk  of  the  Supreme  Court  of  the 
District,  at  any  time  after  the  commencement  of  the  building, 
and  within  three  months  after  the  completion  of  such  building 
or  repairs,  a  notice  of  his  intention  to  hold  a  lien  upon  the 
property  declared  by  this  chapter  liable  to  such  lien.y 

An  agreed  statement  of  facts  was  made  and  tiled  in  the 
case  supplemental  to  the  pleadings,  which  contains  the  fol- 
lowing matters  and  things: 

"Said  apparatus  is  constructed  of  iron  and  was  manufac- 
tured by  the  complainants  in  Baltimore.  As  it  stands  now,  and 
as  it  stood  when  the  suit  was  brought,  it  rests  flat  upon  the  con- 
crete floor  of  the  cellar  of  the  house,  and  is  bricked  up  on 
three  sides,  the  bricks  resting  upon  the  concrete  floor  of  the 
cellar,  and  at  the  rear  the  bricks  run  up  along  and  against 
the  stone  foundation  wall  of  the  cellar.  The  heating  appa- 
ratus, as  bricked  up,  is  about  six  and  a  half  or  seven  feet  high, 
about  six  feet  wide,  and  about  seven  feet  from  front  to  rear, 
and  it  reaches  to  within  about  three  feet  of  the  ceiling  of  the 
cellar.  The  house  when  built  was  provided  with  flues  or 
conduits  for  the  purpose  of  conducting  and  distributing  heat 
through  the  house,  and  iron  pipes  run  from  the  heater  to  con- 
nect with  these  flues  or  conduits.  These  pipes  are  about  three 
inches  in  diameter,  and  run  under  and  near  the  basement 
ceiling  upon  supports  fastened  with  nails  to  the  joists,  and  . 
convey  steam  to  the  radiators  which  are  fastened  to  the  joists 
and  which  are  inclosed  in  wooden  boxes  connected  with 
wooden  troughs,  through  which  the  air  is  brought  from  out- 
side, the  boxes  themselves  being  also  fastened  with  nails  to 
the  floor  joists.  The  heat  being  abstracted  from  the  steam 
by  the  cold  air,  the  steam  is  condensed  into  water  and  flows 
back  through  the  iron  return  pipes  connected  with  the  radi- 
ator to  the  boiler. 

"This  heating  apparatus  and  pipes  can  be  removed  readily 
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without  injury  to  the  building,  and  may  be  replaced  by  any 
other  kind  of  heating  apparatus  with  appropriate  pipe." 

It  was  agreed  that  the  heating  apparatus  was  put  in  after 
the  house  had  been  fully  completed  and  was  occupied  by  the 
defendant  Kilbourn  ;  and  further,  that  the  notice  of  the  claim 
for  lieu  was  tiled  within  three  months  after  the  work  of  put- 
ting in  the  apparatus  had  been  completed. 

The  cause  was  heard  at  the  special  term  upon  the  plead- 
ings, exhibits,  and  on  the  agreed  statement  of  facts,  and  a 
decree  was  passed  directing  a  sale  of  the  premises.  From 
this  decree  an  appeal  is  taken. 


Walter  S.  CoXy  for  complainants. 

Our  act  on  the  subject  of  mechanics'  liens  requires  the 
party  claiming  a  lien  simply  to  file  a  notice  of  his  intention 
to  hold  a  lien  on  the  property  made  liable  by  the  law.  It  is 
admitted  that  the  work  was  done  in  the  dwelling-house  occu- 
pied by  the  defendants  at  the  intersection  of  K  and  Seven- 
teenth streets,  in  square  164,  and  our  notice  refers  to  that 
property,  and  by  law  this  property  is  made  liable  to  the  lien, 
and  the  law  defines  the  extent  of  the  lien.  The  notice,  there- 
fore, is  suflicient  to  meet  the  requirements  of  the  law. 

Our  act  does  not  require  the  name  of  the  owner  to  be  given. 
It  is,  therefore,  immaterial  that  our  notice  calls  it  the  property 
of  Hal  let  Kilbourn  instead  of  his  wife. 

Nor  is  any  accuracy  in  the  description  of  the  property 
necessary  beyond  what  is  necessary  to  identify  it.  For  ex- 
amples of  descriptions  which  have  been  held  sufficient,  see 
Phillips  on  Liens,  pp.  518-522,  529,  and  cases  cited. 

That  the  work  was  the  proper  subject  of  lien  there  can  be 
no  doubt. 

The  house  was  prepared  in  advance  for  this  furnace.  Some 
furnace  was  necessary  for  its  convenient  use,  and  this  was 
embraced  in  the  specifications  of  the  complete  house.  It  was 
a  necessary  part  of  the  house,  and  belonged  to  its  construc- 
tion. It  was  solidly  built  up  in  and  attached  to  the  house. 
It  can  make  no  difierence  that  it  could  be  removed  without 
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injury  tp  the  house.  The  house  would  require  something  in 
its  place.  The  same  might  be  said  of  mantles,  doors,  and 
other  fixtures. 

For  examples  of  work  which  has  been  held  the  proper 
subject  of  lien,  see  Phillips  on  Liens,  pp.  224,  228,  230,  and 
cases  cited. 

Enoch  Toiterty  for  defendant. 

To  bring  themselves  within  the  provisions  of  the  statute, 
the  plaiiitiils  must  show  that  they  either  performed  work 
upon  or  furnished  "  materials,  engine,  or  machinery  for  the 
construction  or  repair  of  the  building."  It  will  hardly  be 
contended  that  this  heating  apparatus  is  included  in  the  terms 
"materials"  or  "engines."  Is  it  embraced  within  the  fair 
and  reasonable  import  of  the  word  machinery?  Worcester 
defines  the  word  machinery  thus:  "An  artificial  work 
which  serves  to  apply  or  regulate  moving  power  or  to  pro- 
duce motion;"  and  the  word  machinery  thus:  " iMechanical 
combinations  of  parts  for  creating  or  for  applying  power  in 
engines  or  machinery."  The  apparatus  in  question  cannot 
be  called  machinery  with  any  more  propriety  than  can  an 
ordinary  stove.  The  lien  law  is  a  species  of  special  legisla- 
tion and  against  the  policy  of  the  public,  and  therefore  will 
be  strictly  construed.  All  statutes  of  this  character  are  odious, 
and  confer  unfair  privileges  and  immunities  on  particular 
classes  of  creditors.  There  is  no  better  reason  for  giving  a 
material-man  or  mechanic  a  special  lien  for  his  property  or 
labor  put  into  the  debtor's  house,  than  exists  for  giving  special 
protection  to  the  grocer,  tailor,  or  dry-goods  merchant  whose 
goods  have  been  used  for  the  subsistence  or  comfort  of  the 
debtor's  family.  One  of  the  ablest  jurists  in  this  country  uses 
the  following  strong  language  in  reference  to  this  kind  of 
special  legislation :  "  It  is  a  species  of  class  legislation  in  favor 
of  landlords,  granting  them  rights  not  given  to  other  creditors 
generally.  It  follows  that  in  availing  himself  of  this  special 
and  extraordinary  remedy,  the  landlord  must  take  it  just  as 
the  statute  gives  it  to  him."     {Merrit  v.  Fishery  19  Iowa,  354,) 
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And  the  Court  of  Appeals  of  New  York  has  announced  sub- 
stantially the  same  doctrine  in  a  case  where  the  lienor  had 
failed  to  file  an  affidavit  showing  the  institution  of  a  suit  for 
his  materials  within  thirty  days,  as  required  by  the  statute. 
The  court  held  that  by  this  omission  the  lien  was  lost,  and 
says:  "The  lien  claimed  by  the  plaintiffs  is  the  creatureof  the 
statute,  and  depends  solely  for  its  validity  upon  the  act  creating 
it.  The  act  is  an  innovation  upon  the  common  law,  affecting 
property  and  rights  of  property.  Authorizing  as  it  does  prop- 
ertv  to  be  incumbered  without  or  against  the  consent  of  the 
owner,  and  without  a  resort  to  legal  process  or  judicial  action, 
such  an  act  cannot  be  extended  in  its  operation  and  effect 
beyond  the  fair  and  reasonable  import  of  the  words  used,  and 
the  plaintiffs  asserting  the  lien  must  bring  themselves  within 
its  terms."  {MusMiUy.  Silverman^  50  N.  Y.,  362;  Esterl^s 
Appeal,  54  Penn.,  192.) 

The  bill  avers  that  the  furnace  was  "included  in  the  speci- 
fications for  the  building"  of  the  house.  There  is  enough  in 
the  case  to  show  that  the  house  was  new  and  but  recently 
completed;  it  seems  plain,  therefore,  that  the  furnace  was 
not  furnished  "for  repair"  of  the  building.  In  order  to 
entitle  themselves  to  the  benefits  of  the  extraordinary  remedy 
provided  by  the  statute,  the  plaintiffs  must  show  that  their 
materials  or  appliances  were  furnished  for  either  the  construc- 
tion or  repair  of  the  building.  It  is  an  admitted  fact  that  in 
this  case  the  house  was  fully  completed  and  also  occupied 
when  the  plaintifls  furnished  their  heater.  It  must  from  this 
fact  follow  that  it  was  not  furnished  for  the  construction  of 
the  building,  because  how  could  anything  be  furnished  for 
the  construction  of  a  building  which  was  already  fully  com- 
pleted? How  could  materials  or  machinery  enter  into  the 
construction  or  form  a  part  of  a  building  already  constructed  ? 

The  furnace  is  not  a  fixture.  It  no  more  forms  a  part  of 
the  building  than  does  any  ordinary  stove  with  its  funnel. 
Under  a  statute  giving  a  lien  for  materials  used  for  "  erecting, 
altering,  or  repairing  a  building,"  it  was  held  that  a  stove 
with  its  funnel  was  not  comprehended  within  the  law.    {Lomr 


to  1879.]  SuPRBMB  Court,  D.  C.  279 

Basahor  v.  Kilboum, 

bard  v.  PiAe,  3  Redington,  Me.,  141.)  The  heater  in  this  case 
is  no  more  than  one  large  stove  substituted  and  used  in  lieu 
of  manj  smaller  stoves.  It  is  also  an  admitted  fact,  which 
greatly  strengthens  this  view  of  the  case,  that  the  "heating 
apparatus  and  pipes  can  be  removed  readily  without  injury 
to  the  building,  and  may  be  replaced  by  any  other  kind  of 
heating  apparatus."  It  can  be  used  in  any  other  place  with 
equal  facility,  and  is  not  necessary  or  essential  to  the  building, 
nor  for  its  use  as  a  dwelling-house.  It  therefore  fofms  no 
part  of  the  realty.  The  decided  cases  relating  to  the  subject 
of  "fixtures"  are  very  conflicting,  but  I  think  the  weight  of 
authority  is  in  favor  of  the  doctrine  as  above  stated.  (See  2 
Kent,  420  [S43];  Amos  ou  Fixtures,  ch.  2,  sees.  3,  4;  Grale 
v.  Ward,  14  Mass.,  352;  Cressm  v.  Stoid,  17  John.,  116;  28 
Vt,  428;  1  Ohio,  611.)^ 

Mr.  Justice  Humphreys  delivered  the  opinion  of  the  court : 

Under  the  statutes  applicable  to  this  District,  complainants 
tiled  a  bill  to  enforce  a  mechanic's  lieu. 

Do  the  facts  bring  the  case  within  the  operation  of  the  pro- 
visions of  the  statute  as  to  liens  ? 

Notice  was  given  that  a  lien  would  be  asserted  for  intro- 
ducing into  the  basement  of  the  house,  which  was  the  prop- 
erty of  Mrs.  Kilbourn,  what  is  termed  a  heater.  No  specified 
lot  or  house  was  mentioned.     It  was  only  on  K  street. 

We  are  unanimous  that  the  description  of  the  premises 
intended  to  be  laid  upon  and  covered  by  an  asserted  lien  was 
not  sufficient  to  give  complainants  the  right  of  controlling  a 
sale  of  the  entire  property;  in  fact,  that  no  lien  existed  by 
reason  of  the  statutory  notice. 

Some  members  of  the  court  are  of  opinion  that  the  nature 
of  the  complainant's  claim  is  not  such  as  will  entitle  him 
under  the  statute  to  attach  the  property. 

But  the  first  point  is  decisive  of  the  question. 

The  decree  is  reversed  and  the  bill  dismissed. 


280  BuPREMB  Court,  D.  C.  [From  1877 

Dudley  v.  Brown* 


NANCY  DUDLEY  ET  AL.  v.  WILLIAM  BROWN. 

At  Law.— No.  15,086. 

In  an  action  of  ejectment,  the  declarations  of  tlie  defen»1ant,  m:ule  by 
him  at  a  period  after  twenty  years  from  the  time  hecIainuMl  to  liave 
taken  adverse  possession,  are  to  be  submitted  to  tlie  jury  hi  i*espect 
of  the  nature  of  such  possession.  • 

STATEMENT   OF   THE   CASE. 

This  was  an  action  of  ejectment  for  the  recoveiy  of  part 
of  lot  1  in  square  729,  lying  and  being  in  the  city  of  Wash- 
ington and  District  of  Columbia. 

On  the  trial  of  the  cause  before  the  chief  justice,  the  plain- 
tift'gave  in  evidence  a  sei'ies  of  conveyances,  which  showed 
that  one  George  Cole  became  seized  of  the  premises  in  ques- 
tion on  the  6th  of  July,  1829,  and  afterwards  died  leaving 
the  plaintifts  his  surviving  heii'S  at  law. 

And  thereupon  the  defendant  gave  evidence  to  the  jury 
tending  to  show  that  his  gi'andmother,  one  Sophia  Jackson, 
was  in  possession  of  said  real  estate  in  1819,  living  there  as 
the  head  of  the  familv;  that  she  died  about  the  rear  1840, 
leaving  her  husband  and  unmarried  daughter — the  aunt  of 
the  defendant — in  possession  of  the  said  real  estate;  that  said 
daughter  died  about  the  year  1842,  when  the  defendant  en- 
tered into  possession  of  the  said  real  estate,  and  that  he  has 
since  held  uninterrupted  possession  thereof,  claiming  title  in 
himself     And  here  the  defendant  rested. 

And  thereupon  the  plaintifts  gave  evidence  to  the  jury 
tending  to  show  that  the  said  Geoi'ge  Cole,  deceased,  was 
the  son-in-law  of  the  said  Sophia  Jackson,  the  grandmother 
of  the  defendant;  that  prior  to  his  departure  for  the  Island 
of  Hayti,  after  the  year  1829,  he  attempted  to  sell  the  said 
real  estate,  failing  in  which,  he  left  his  wife's  mother,  the  said 
Sophia  Jackson,  in  possession  thereof,  with  the  expressed  wish 
that  she  should  hold  the  same  during  her  life,  and  that  at  her 
death  it  should  pass  to  his  (said  Cole's)  sister. 
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And  the  plaintiits  gave  other  evidence  to  the  jnry  tending 
to  prt>ve  that  in  the  month  of  October,  1875,  the  said  defend- 
ant declared  and  stated  at  difterent  times,  and  to  dift'ei'ent 
persons,  but  particularly  to  two  of  the  plaintifts  in  tins  suit, 
that  he  was  not  the  owner  of  the  said  real  estate,  but  that  the 
same  belonged  to  the  heirs  of  George  Cole;  that  his  aunt 
had,  just  prior  to  her  death,  placed  him  in  possession  of  said 
real  estate,  with  the  request  that  he  should  preserve  it  for  the 
heirs  of  the  said  George  Cole,  and  that  he  was  now  willing 
to  surrender  the  same  to  the  said  heirs  upon  their  refunding 
to  him  the  amount  which  he  had  expended  on  said  property 
by  wa}'  of  taxes  and  improvements. 

At  the  close  of  the  testimony  several  instructions  were 
asked,  of  wliich  the  following  is  the  only  one  that  was  con- 
sidered. It  was  a  request  of  the  counsel  for  the  plain tif6 
that  the  court  instruct  the  jury  as  follows: 

"The  declarations  of  the  defendant  made  at  any  time 
are  admissible  against  him  to  show  that  he  did  not  claim 
ownership  in  the  property,  and  if  the  jury  believe  from  the 
evidence  that  the  defendant  William  Brown  has  declared, 
either  to  any  of  the  plaintiffs  or  other  pei'sons,  that  the  prop- 
erty in  question  belonged  to  the  heiraof  George  Cole  and  not 
to  him,  and  that  he  would  return  it  to  them  upon  his  being 
repaid  what  he  had  spent  upon  the  property,  then  and  in  that 
case  the  defendant's  holding  was  not  an  adverae  possession 
within  the  meaning  of  the  law,  and  the  plaintiffs  are  entitled 
to  recover." 

But  the  justice  presiding  at  the  trial  ruled  as  follows: 

"I  will  give  such  instructions,  subject  to  this  limitation: 
that  the  jury  must  further  find  that  the  declaration  was  made 
within  twenty  (20)  years  after  the  defendant  went  into  pos- 
session of  the  property,  claiming  title  thereto." 

To  which  refusal  of  the  court  to  give  the  instruction  as 
asked,  and  to  the  giving  of  the  instruction  as  limited,  the 
counsel  for  plaintifl's  duly  excepted. 

The  verdict  was  in  favor  of  the  defendant,  and  the  cause 
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is  nowhere  upon  a  motion  for  a  new  trial  in  theiirst  instance 
on  a  bill  of  exceptions. 

Birney  ^  Birney  and  Edward  A,  Newman,  for  plaintiffs. 

Testimony  as  to  the  declarations  of  a  defendant  in  eject- 
ment may  always  be  introduced  to  prove  a  tenancy  under 
the  plaintitFor  his  lessora;  and  such  declarations  are  binding 
upon  the  defendant,  unless  he  can  show  a  paper  title,  which 
the  law  will  not  permit  him  to  give  away  by  parol.  {Dacies 
V.  Pierce,  2  Term  R.,  63 ;  Jackson  v.  Dobson,  3  Johns.  R,  223 ; 
Jackson  v.  Scissam,  3  Id.,  498;  6  Id.,  21.)  The  defendant's 
declarations,  and  the  other  testimony  oiiered  by  plaintiffs, 
show  that  the  defendant  entered  upon  this  property  as  trus- 
tee for  the  heirs  of  George  Cole.  Where  the  entry  is  of  such 
a  character,  the  trustee  is  never  permitted  to  set  up  a  posses- 
sion or  title  in  himself  adverse  to  the  cestui  que  trust 

John  H.  Cook,  for  defendant. 

The  third  instruction  was  properly  refused.  Wm.  Brown's 
defense  of  adverse  possession  began  in  1842 ;  if  proved  to  the 
satisfaction  of  ihe  jury,  would  ripen  into  perfect  title  in  1862. 
The  court  was  asked  in  the  third  instruction  to  say  to  the  jury 
that  alleged  statements  of  the  defendant,  as  to  the  ownership 
of  said  property,  made  in  1875,  thirteen  years  after  the  expi- 
ration of  the  statutory  period,  would  prevent  the  jury  from 
finding — even  if  so  proved — that  the  defendant,  up  to  1862, 
had  held  uninterrupted  possession  of  said  property  for  twenty 
years,  claiming  title  in  himself. 

JJv  the  Court: 

The  ruling  of  the  court  below,  that  the  declarations  of  the 
defendant  were  not  to  be  considered,  unless  thev  were  made 
within  twenty  years  after  he  took  possession  of  the  premises 
in  question,  was  a  qualification  of  the  instruction  requested 
by  plaintiffs'  counsel  which  ought  not  to  have  been  made. 
This  view  is  now  concurred  in  by  the  chief  justice  who  tried 
the  cause  at  the  circuit.  The  statements  of  the  defendant 
had  been  admitted  in  evidence,  and  ought  to  have  been  sub- 
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mitted  to  the  consideration  of  the  jury.  We  do  not  say  that 
the  defendant  was  concluded  by  this  testimony,  for  its  relia^ 
bility  was  a  question  for  the  jury.  It  went  simply  to  explain 
defendant's  possession.  The  proof  that  he  confessed  to  the 
plaintiffs  and  others  that  he  entered  without  title,  and  held 
possession  only  for  the  heirs  of  the  owner  of  the  le^^al  title, 
would  have  a  tendency  to  show^  that  he  had  been  holding  all 
along  as  a  tenant,  and  not  advereely  to  the  plaintiffs'  rights. 
His  admissions  at  any  time  to  this  eftect  were  admissible  as 
facts  for  the  jury  to  decide.  They  might  not  have  been  suf- 
ficient to  entitle  the  plaintiffs  to  a  recovery;  but  as  the  jury 
wafl  misdirected,  the  verdict  must  be  set  aside. 


CHARLES  T.  DAVIS  v.  EDGAR  SPEIDEN. 

Equity. — No.  5323. 

I.  It  is  now  settled  irt  our  pnictice  tliat  the  pleadinor^s,  or(l(Mf>,  and  pro- 
ceedinjTS  in  a  cause,  as  well  as  the  final  decree,  constitnte  that  |)Or- 
tion  of  the  record  for  the  purpose  of  exaininino^  all  errors  of  law  in 
a  bill  of  review. 

n.  An  order  overruling  a  deniuri'er  to  a  bill  of  complaint,  and  giving 
h'ave  to  the  defendant  to  answer,  is  not  appealable  to  tin*  gt-neral 
term ;  bnt  if,  U)  snch  case,  there  is  an  appeal  bond  approved  by  one 
of  the  jnstiees,  it  will  operate  as  a  stay  of  proceedings  at  I  he  special 
term  ;  and  if  any  decree  affecting  tfie  rights  of  the  parties  is  taken 
at  such  special  term  during  ihe  appeal,  it  will  be  error  in  a  bill  of 
review. 

III.  Unless  the  averments  in  a  bill  of  complaint  are  precise  and  definite, 
no  decree  can  be  taken  without  proof,  althongh  a  decree  pro  cow- 

fesao  has  been  previously  obtained  ;  and  such  error  may  be  assigned 
in  a  bill  of  review.    * 

IV.  A  part}'  must,  in  genenil,  perform  a  decree  before  filing  a  bill  of 
review.  Where  the  decree  is  for  the  payment  of  money,  he  must 
either  aver  performance  or  set  up  his  inability  arising  from  insolv- 
ency. 

STATEMENT   OF   THE   CASE. 

This  is  an  appeal  from  a  decree  overrulhig  a  demurrer  to 
a  bill  of  review.     The  bill  in  the  original  cause  was  iiled  in 


284  Supreme  Court,  D.  C.     [From  1877 

Davis  V.  Speiden, 


April,  1876,  by  Edgar  Speiden  against  Charles  T.  Davis,  who 
is  the  complainant  herein.  It  alleges  that  the  said  Speiden 
purchased  from  Davis,  May  17,  1875,  twenty  thousand  dol- 
lars of  District  of  Columbia  bonds,  commonly  known  as  3.65 
bonds  of  said  District,  for  which  he  paid  him  Jl,100  in  cash 
and  gave  his  note  for  J14,000,  payable  in  thirty  days,  pledg- 
ing said  bonds  as  collateral  security  for  the  payment  of  the 
note;  that  on  the  3d  of  July  following  Speiden  made  another 
purchase  of  3.65  bonds  for  the  sum  of  J30,000,  at  the  rate  of 
74f  per  cent.,  for  which  he  gave  his  note  for  $21,000,  pay- 
able in  sixty  daj's — the  bonds  being  pledged  as  collateral 
security  for  the  payment  of  said  note  also.  He  gave  his  per- 
sonal note  for  $1,425,  payable  at  the  same  time.  The  notes 
were  renewed  at  maturity,  upon  payment  of  the  interest  due 
thereon ;  in  consideration  of  which  Davis  agreed  to  carry  the 
bonds,  and  to  hold  them  as  collateral  to  the  notes.  Another 
renewal  of  the  same  kind  was  made  in  October,  1875,  and 
finally,  on  the  7th  day  of  December,  1875,  the  market  value 
of  the  bonds  liaving  depreciated  to  65  per  cent.,  Speiden  paid 
the  interest  due  on  the  note  and  margin  on  the  bonds,  and 
gave  Davis  a  new  note  for  $30,000,  payable  ninety  days  after 
date,  with  interest  at  8  per  cent.,  and  a  personal  note  for 
$2,500,  and  Davis  agreeing  to  carry  the  bonds  as  he  had 
done  before;  that  on  March  14,  1876,  Congress  passed  an 
act  providing  for  the  paj'ment  of  the  serai-annual  interest 
on  the  3.65  bonds,  whereupon  they  appreciated  from  74J  to 
75  per  cent.,  and  Davis  then  claimed  that  he  had  sold  the 
bonds  at  66  per  cent,  on  their  face  value;  that  although  re- 
quested to  render  a  statement  of  the  said  sale,  Davis  has 
never  done  so  and  retains  the  notes;  and  that  he  has  brought 
suit  against  Speiden  on  the  $2,500  note,  claiming  a  balance 
due  thereon,  on  the  law  side  of  this  court.  The  bill  also 
alleges  the  belief  of  the  complainant  therein  that  Davis  never 
had  the  bonds,  and  that  he  had  perpetrated  a  fraud  upon 
him. 

The  prayer  is  that  Davis  surrender  the  notes,  and  pay  to 
Speiden  the  several  sums  of  money  which  he  has  paid  for  in- 
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terest  and  margins  as  aforesaid;  that  Davis  may  account  for 
the  market  value  of  the  bonds,  and  may  be  enjoined  from 
prosecuting  the  suit  at  law. 

Upon  this  bill  an  injunction  issued  according  to  the  prayer 
thereof,  and  Davis  having  filed  a  demurrer,  the  same  was 
overruled  on  the  8th  September,  1876,  with  leave  to  answer 
the  bill  within  ten  days.  An  appeal  from  this  order  to  the 
general  term  was  perfected  by  tiling  an  appeal  bond  on  the 
2l8t  day  of  September,  and  on  the  23d  of  the  same  month, 
notwithstanding  such  appeal,  the  coniplainant  therein  ob- 
tained a  decree  pro  confesso  for  want  of  an  answer,  and  on 
the  3d  day  of  November  following  a  final  decree  was  entered 
at  the  special  term  upon  the  bill.  There  was  no  reference 
to  an  auditor  and  no  proof.  It  was  decreed  that  the  suit 
at  law  be  enjoined,  and  that  Davis  pay  the  said  Speiden  the 
sum  of  $6,601,  with  interest  until  paid,  and  that  be  surren- 
der the  notes  to  be  canceled — the  amount  decreed  to  be 
paid  corresponding  in  the  aggregate  with  the  several  pay- 
ments alleged  on  the  face  of  the  bill  to  have  been  paid 
by  the  said  Speiden  for  interest  and  margins,  as  already 
stated. 

The  general  term  decided,  December  18,  1876,  that  an 
appeal  would  not  lie  from  the  order  overruling  the  de- 
murrer to  the  original  bill,  and  the  same  was  remanded 
to  the  special  term  for  further  proceedings. 

Various  other  steps  w^ere  taken  in  the  cause,  with  a  view 
to  setting  aside  the  decrees  pro  confesso  and  the  final  one, 
which  having  been  denied,  Davis  filed  the  bill  of  review 
in  this  cause,  setting  out  the  whole  record  and  appending 
a  copy  of  his  proposed  answer  to  the  bill  in  the  original 
suit. 

The  errors  of  law  assigned  upon  this  record  are: 

1st.  The  special  term  had  no  jurisdiction  to  proceed  with 
the  cause  pending  the  fii^t  appeal.  2d.  The  decree  of  No- 
vember was  unauthorized,  without  proofs.  8d.  The  cause 
having  been  remanded  for  further  proceedings,  the  special 
t€rm  should  have  taken  jurisdiction  of  the  case  as  it  was  at 
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the  date  of  the  appeal.  4th.  The  appellate  court  must  de- 
teruiine  it8  own  jurisdiction,  and  pending  such  determina- 
tion it  is  irregular  for  the  special  term  to  proceed  .with  the 
cause,  and  such  proceedings  should  be  set  aside  on  motion. 
Davis  claims  an  irreparable  injury  by  reason  of  the  said 
erroneous  proceedings,  and  that  he  is  not  indebted  to  the 
said  Speiden  in  any  sum  whatever. 

To  this  bill  of  review  Speiden  demurs,  claiming  (1)  that 
there  is  no  error  of  law  on  the  record ;  (2)  that  Davis  has  not 
perlormed  the  decree  sought  to  be  reviewed;  (3)  the  bill  of 
review  not  filed  in  time;  (4)  too  late  to  review  a  decree  after 
an  appeal  from  it  to  the  general  term  and  a  dismissal  of  the 
appeal  there. 

After  a  hearing,  the  court  in  special  term  overruled  the 
demurrer,  sustained  the  prayer  of  the  bill,  set  aside  the  de- 
crees in  original  suit  subsequent  to  appeal  therefrom,  and 
gave  Davis  leave  to  answer  in  said  suit  instanter. 

From  this  decree  Speiden  appeals  to  this  court. 

R.  K.  LUiott  and  Edioards  ^  Barnard^  for  complainants. 

Whether  the  appellate  court  had  jurisdiction  or  not,  was 
for  it  alone  to  determine,  and  pending  such  determination 
the  special  term  had  no  authority  to  proceed  with  the  cause 
ex  parte.  (1  Md.  Ch.,  dec.  330 ;  3  Id.,  304 ;  6  Harr.  &  J.,  328 ; 
11  Gill.  &  J.,  137;  34  Md.,  236;  United  States  v.  Pacheco,  20 
How.,  263 ;  Green  v.  Winter,  1  Johns.  Chan.,  77,  325.)  The 
whole  record  was  carried  by  the  appeal  to  the  general  term, 
and  it  remained  there,  in  contemplation  of  law,  until  Decem- 
ber 18, 1876,  when  the  appeal  was  dismissed  and  the  cause 
remanded  to  the  special  term  for  further  proceedings.  (20 
How.,  263.)  The  demurrer  to  the  bill  in  4902  wras  not  friv- 
olous, nor  the  appeal  merely  for  delay.  The  following 
authorities  strongly  indicate  that  the  relief  sought  by  the 
bill  could  have  been  obtained  by  way  of  set-off  in  the  suit 
at  law,  or  by  declaration  at  law.  (High  on  Injunct.,  sec.  46; 
Rev.  Stat.  D.  C,  96,  sec.  810;  Rev.  Stat.  U.  S.,  137,  sec.  723; 
Thomp.  Dig.,  198 ;  2  Black.,  545 ;  3  Leigh,  667.) 
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When  a  cause  has  not  been  heard  on  its  merits,  the  court 
may  vacate  the  enrollment,  and  give  the  party  an  opportu- 
nity of  being  heard  upon  the  facts  whenever  such  hearing 
has  been  prevented  by  mistake,  surprise,  accident,  or  misap- 
prehension or  negligence  of  the  solicitor.  [Herbert  v.  Rowles, 
30  Md.,  271 ;  Milbpniigh  v.  McBtide,  7  Paige,  509 ;  and  cases 
cited  in  Freeman  on  Judgments,  sees.  100,  580;  2  Dan.  Ch. 
Pr.,  1088.)  The  court  would  have  as  much  power  when  set 
in  motion  by  a  bill  of  review  as  it  would  on  motion  or  peti- 
tion. It  may  treat  the  bill  as  a  motion  in  4902  for  purposes 
of  substantial  justice.  (6  How.,  39.)  A  judgment  irregu- 
larly entered  will  be  vacated  on  motion  or  petition  at  any 
time,  notwithstanding  the  term  has  passed.  {^Stacker  v.  Cooper 
Co.,  25  Mo.,  401 ;  Freeman  on  Judgments,  sec.  97.)  The 
answer  of  Davis  discloses  a  meritorious  defense  to  the  suit  on 
the  facts,  and  a  court  of  equity  will  not  permit  a  denial  of 
justice  through  any  technical  mistake  or  misapprehension  as 
to  the  proper  rule  of  practice.  The  decree  should  not  have 
been  entered  under  the  averments  and  prayers  of  the  bill, 
without  a  reference  to  ascertain  the  facts.  The  bill  and  affi- 
davit would  not  have  authorized  a  judgment  at  law  without 
proof.  (Equity  rule  15.)  The  performance  of  the  decree 
sought  to  be  reviewed  is  not  always  necessary.  The  court 
havuig  discretionary  power  in  the  premises,  may  dispense 
with  its  performance  until  after  hearing  on  bill  of  review. 
{Massie  v.  Ora/iam,  2  McLean,  41;  2  Dan'l  Ch.  Pr.,  1643,  n.) 

William.  F,  Maitwgbjy  for  defendant. 

A  bill  of  review  may  be  brought  in  two  cases :  1st.  For 
error  of  law  appearing  in  the  body  of  the  decree.  2d.  Upon 
discovery  of  new  matter.  (Story  Eq.  PI.,  404 ;  Mit.  &  Tyler 
PL  Pr.,  181;  2  Dan.  Ch.  Pr.,  1631.) 

If  the  decree  is  for  the  payment  of  money,  it  must  be  paid 
before  the  bill  of  review  is  filed,  or,  at  least,  secured  to  be 
paid.  (Story  Eq.  PI.,  sec.  406;  Mit.  &  Tyler,  185;  2  Dan. 
Cb.  Pr.,  1631 ;    Wiser  v.  BUickley,  2  Johns.  Ch.,  488.) 

After  the  expiration  of  the  term  at  which  it  was  passed,  a 
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decree  cannot  be  vacated,  except  b}'  bill  of  review,  for  error 
apparent  in  the  face  of  the  decree,  or  upon  discovery  of  new 
matter.  ( Cameron  v.  McRoberts^  3  Wh.,  591 ;  SlbboUl  v.  UinleA 
SMas,  12  Pet.,  491;  Bank  of  V.  S.  v.  Moss,  6  How.,  81; 
Bfmk  of  U.  S,  V.  White,  8  Pet.,  252 ;  McMickcn  v.  Pei^r),  18 
How.,  511;  Putnam  v.  D//j/,  22  Wall.,  60;  Roemer  v.  Simon, 
1  Otto,  149;  Jenkins  v.  Ekiridge,  1  Wood  &  Mi.,  62.)  An 
appeal  even  from  an  appealable  order  does  not  stay  proceed- 
ings below.  (Riggs  v.  Murray,  3  Johns.  Ch. ;  Ringgold's  Cast, 
1  Bland,  15.) 

Mr.  Justice  MacArthur  delivered  the  opinion  of  the  court, 
in  substance  as  follows: 

In  considering  this  cause,  perhaps  it  will  be  as  well  to 
determine  a  point  of  practice  in  advance  relating  to  bills  of 
review,  and  that  is  as  to  what  portion  of  the  record  we  are 
at  liberty  to  inspect  for  the  purpose  of  discovering  error  in 
the  decree  sought  to  be  modified  or  set  aside  by  a  bill  of 
this  nature.  This  practice  has  been  regulated  by  the  cele- 
bnited  ordinance  of  Lord  Bacon,  according  to  which  no  bill 
of  review  can  be  entertained  unless  it  shows  error  in  law 
appearing  in  the  body  of  the  decree,  without  any  other  ex- 
amination of  fact  or  proceeding  in  the  cause.  This  rule  was 
adhered  to  with  reference  to  the  form  of  a  decree  at  that 
time.  An  enrolled  decree  in  the  English  chancery  consisted 
of  a  parchment  upon  which  all  the  pleadings  were  engrossed, 
and  the  exceptions  and  orders  made  thereon,  together  with 
a  statement  of  the  facts  which  the  chancellor  found  to  be 
established  by  the  proof;  and  then  followed  the  judgnieat 
of  the  court.  The  question  of  error  in  law  could  be  deter- 
mined upon  the  face  of  the  decree  without  any  further  ex- 
amination. With  us  the  decree  is  usually  confined  to  the 
judgment  of  the  court;  and,  indeed,  the  rules  of  the  Supreme 
Court  of  the  United  States  forbid  a  recital  of  the  pleadings 
or  other  proceedings  in  the  cause  in  a  final  decree.  If  the 
rule  of  Lord  Bacon,  before  cited,  is  to  be  applied  to  decrees 
thus  general  in  form,  it  will  be  utterly  impossible  to  sua- 
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tain  a  bill  of  review  for  errors  in  point  of  law.  This  diffi- 
culty was  early  provided  for  by  the  Supreme  Court  itself. 
In  Whiting  v.  The  Bank  of  U,  S.,  18  Pet.,  6,  the  court  say: 
''It  has  been  suggested  at  the  bar  that  no  bill  of  review 
lies  for  errors  of  law,  except  where  such  errors  are  appar- 
rent  on  the  face  of  tlie  decree  of  the  court.  That  is  true 
in  the  sense  in  which  the  language  is  used  in  the  English 
practice.  In  England,  the  decree  always  recites  the  sub- 
stance of  the  bill  and  answer  and  pleading,  and  also  the 
facts  on  which  the  ciourt  founds  its  decree;  but  in  America 
the  decree  does  not  ordinarily  recite  either  the  bill  or  an- 
swer or  pleadings,  and  generally  not  the  facts  on  which  the 
decree  is  founded.  But  with  us  the  answer  and  other 
pleadings,  together  with  the  decree,  constitute  what  is  prop- 
erly considered  as  the  record ;  and  therefore,  in  truth,  the 
rule  in  each  country  is  precisely  the  same  in  legal  efiect, 
although  expressed  in  diliereut  language,  namely,  that  the 
bill  of  review  must  be  founded  on  some  error  apparent 
upon  the  bill,  answer  and  other  pleading,  and  decree ;  and 
that  you  am  not  at  liberty  to  go  into  the  evidence  at 
large  to  establish  an  objection  to  the  decree  founded  on 
the  supposed  mistake  of  the  court  in  its  own  deductions 
from  the  evidence."  The  rule  as  thuis  explained  is  fully 
recognized  in  Deocter  v.  AmM,  5  Mason,  311;  Putnam  v. 
Day,  22  Wall.,  60;  and  Buffingtan  v.  Harvey^  5  Otto,  99. 
We  may,  therefore,  consider  it  now  settled  that  the  plead- 
ings, the  proceedings,  and  the  decree  constitute  a  portion 
of  the  record  for  the  purpose  of  examining  all  errors  of 
law  in  a  bill  of  review. 

In  pursuance  of  this  rule  we  can  look  into  the  proceedings 
to  see  if  there  is  any  mistake  in  the  decree.  We  iind  that 
there  was  a  demurrer  to  the  bill  in  the  original  suit,  which 
was  overruled  at  the  special  term,  and  the  defendant  had 
leave  to  answer  the  bill  therein  within  ten  days.  From  this 
order  an  appeal  was  taken  to  the  general  term,  which  appeal 
'was  dismissed  for  the  reason  that  an  appeal  did  not  lie  from 
an  order  overruling  a  demurrer  to  a  bill  and  giving  leave  to 
19 
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answer.  Much  difficulty  had  been  experienced  by  the  court 
as  to  whether  an  order  of  this  kind  was  appealable,  and  it 
was  not  until  that  term  that  it  was  expressly  decided  that  an 
appeal  would  lie  from  such  an  order.  In  several  instances 
of  such  appeals  no  question  had  been  raised,  and  undoubt- 
edly the  decision  of  the  court  was  unexpected  by  the  counsel. 
However  this  may  be,  it  cannot  be  doubted  that  as  there  was 
an  appeal  bond  approved  by  one  of  the  justices  of  the  court, 
it  operated  as  a  stay  of  proceedings  at  the  special  term  during 
the  appeal.  It  appears  from  the  proceedings  that  the  decree 
of  the  22d  September,  1876,  pro  covfesso^  as  well  as  the  final 
decree  on  the  3d  of  November  following,  were  both  entered 
in  the  cause  at  the  special  term  while  the  appeal  was  pend- 
ing; for  it  was  not  until  the  18th  of  December,  1876,  that  the 
latter  was  dismissed  and  the  cause  remanded  for  further  pro- 
ceedings. 

In  this  we  think  there  was  manifest  error.  The  proper 
practice  on  the  part  of  the  complainant  in  the  original  sait 
to  pursue,  under  such  circumstances,  was  to  move  for  a  dis- 
missal of  the  appeal,  and  thus  get  rid  of  the  impediment  to 
his  proceeding  in  the  court  below.  The  mere  fact  that  the 
order  turned  out  to  be  one  from  which  no  appeal  in  the  opin- 
ion of  the  court  would  lie,  did  not  authorize  the  complainant 
to  disregard  the  supersedeas  and  take  any  order  in  the  cause 
concluding  the  interests  of  the  parties.  For  these  reasons  we 
think  there  was  error  on  the  face  of  the  record. 

But,  passing  over  this  objection,  the  inquiry  occurs  whether 
the  complainant  in  the  original  suit  was  entitled  to  the  final 
decree  passed  in  the  cause,  without  any  proof,  except  such 
as  might  be  inferred  from  the  pro  confesso  which  he  had  pre- 
viously obtained.  Speiden  alleged  in  his  bill  that  he  pur- 
chased from  Davis  on  two  occasions  .'i.65  bonds  of  the  District 
of  Columbia,  making  an  aggregate  of  |50,000 ;  that  he  made 
a  small  payment  in  cash  and  gave  his  notes  for  the  balance, 
the  bonds  to  be  held  by  Davis  as  collateral  security  for  the 
payment  of  the  notes.  Several  renewals  took  place  subse- 
quently, interest  was  paid,  and  as  the  bonds  depreciated  mar- 
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gins  were  provided  for ;  and  finally  the  amoant  was  merged 
in  two  notes,  one  for  J30,000  and  the  other  for  J2,500,  the 
bonds  all  the  time  remaining  as  collateral  security. 

He  also  alleges  that  in  consequence  of  an  act  of  Con- 
gress making  provision  for  the  payment  of  the  semi-annual 
interest  of  the  bonds,  the  value  appreciated  to  74^  and  76 
per  cent.,  and  that  Davis  sold  the  bonds  for  66  per  cent,  at 
that  time.  He  states  various  requests  for  a  settlement  with- 
out success,  and  expresses  his  belief  that  Davis  never  had  the 
bonds,  and  was  practicing  a  fraud  upon  him.  He  requests 
the  notes  to  be  surrendered,  and  an  action  at  law  commenced 
by  Davis  for  a  balance  due  him  on  one  of  the  notes  to  be 
enjoined.  The  decree  in  his  favor  was  for  all  the  money  he 
had  paid  Davis  for  interest  and  margins,  and  which  he  had 
specifically  set  up  in  the  bill.  Now,  whether  he  was  entitled 
to  this  amount  depended  upon  whether  Davis  had  sold  the 
bonds,  and  when,  and«for  how  much.  If  Davis  had  sold  the 
bonds  for  66  per  cent.,  as  alleged  in  the  bill,  the  proceeds 
would  be  insufficient  to  satisfy  the  notes,  and  hence  no  doubt 
Davis  had  commenced  the  action  at  law  to  recover  the  bal- 
ance.  We  think,  although  there  was  a  decree  pro  confesso^ 
the  averments  of  the  bill  were  not  of  that  precise  and  definite 
character  as  to  dispense  with  some  proof,  or  taking  an  account 
for  the  purpose  of  ascertaining  more  clearly  the  interests  of 
the  parties.  We  therefore  come  to  the  conclusion  that  in 
this  respect  there  is  also  error  in  the  decree. 

But  another  rule  of  Lord  Bacon,  that  has  prevailed  ever 
since,  is,  that  a  party  must  perform  the  decree  before  the  bill 
of  review  can  be  filed.  This  rule  has  some  exceptions,  or, 
rather,  the  court  will  dispense  with  a  strict  compliance  of  the 
decree  under  special  circumstances;  such  as  the  release  of  a 
mortgage,  the  surrender  of  a  lease,  or  of  a  homestead,  or 
place  of  business,  where  the  party  would  be  left  in  destitu- 
tion, or  where  otherwise  it  is  impossible  for  the  party  to  per- 
form it.  But  there  is  no  discretion  left  in  the  court  where 
the  decree  is  for  the  payment  of  money,  as  in  this  case,  unless 
the  complainant  sets  up  his  utter  inability  arising  from  insolv- 
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ency.  No  excuse  of  this  kind  is  stated  in  the  bill,  and  we 
would  be  disposed  to  sustain  the  demurrer,  and  dismiss  the 
bill  without  prejudice  to  filing  another,  after  the  complainant 
had  complied  with  the  decree.  But  time  for  filing  a  bill  of 
this  kind  has  expired,  and  that  course  would  dq)rive  him  of 
the  benefit  of  the  error  in  the  decree.  To  obviate  this  result, 
and  at  the  same  time  give  the  defendant  the  benefit  of  the 
rule,  we  will  now  give  the  complainant  an  opportunity  to 
bring  the  amount  into  court  nunc  pro  tunc.  This  will  be  a 
substantial  compliance  with  the  rule,  without  subjecting  the 
complainant  to  the  loss  of  his  equitable  remedies. 

The  decision  of  the  court  is  that  the  decree  appealed  from 
overruling  the  demurrer  to  the  bill  of  review  will  be  affirmed, 
upon  condition  that  complainant  brings  into  court  the  amount 
of  the  decree  in  the  original  suit ;  otherwise  the  decree  herein 
to  be  reversed  and  the  bill  dismissed. 


MARY  HARMON  ET  AL.  v.  JOSEPH  T.  DYER  ET  AL. 

EQtTiTY. — No.  4490. 

I.  A  deed  of  conveyance  from  the  devisee  of  a  trustee  in  a  trust  deed 
will  give  color  of  title  to  the  possession  accompanying  it,  and  a  claim 
of  title  and  possession  under  it  will  be  evidence  of  an  intei^st  In  the 
land  described  in  the  deed  adverse  to  every  other  claim. 

n.  A  Jodgment  in  ejectment  which  was  perpetually  enjoined  by  a  de- 
cree in  equity  for  the  reason  that  it  was  obtained  fraudulently,'  does 
not  interrupt  the  continuity  of  an  adverse  possession. 

m.  Where  there  have  been  two  actions  in  ejectment,  one  of  which  has 
been  perpetually  enjoined  and  the  otiier  discontinued,  and  where 
the  defendants  set  up  their  title  again  in  a  cross-hill,  a  court  of 
equity  will  entertain  jurisdiction  to  quiet  the  title  where  the  adverse 
possession  has  ripened  into  a  full  and  perfect  estate. 

STATEMENT  OV  THE  CASE. 

The  facts  to  be  collected  from  the  pleadings  and  proo&  are 
sobstantially  as  follows:    In  September,  1835,  one  DoUa 
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Mullen,  the  ancestor  of  the  defendants,  was  seized  in  fee  of 
a  parcel  of  land  in  the  District  of  Columbia,  which  need  not 
be  more  fully  described,  and  being  indebted  to  Teresa  Byrne 
and  Bridget  Rogers  in  the  sum  of  $108.75,  which  was  to  be- 
come due  on  September  80, 1887,  she  conveyed  said  real 
estate  to  Edward  Dyer  and  his  heirs  in  trust  to  secure  the 
payment  of  said  indebtedness  in  full.  The  deed  contained 
the  usual  power  to  sell  the  property  in  case  the  said  Dolla 
Mullen  made  default  iu  paying  off  the  debt.  Under  this  trust 
the  {>roperty  seems  to  have  been  advertised  for  sale  May  20, 
1845,  and  DoUa  Mullen  paid  to  the  agent  of  Teresa  Byrne 
the  sum  of  $200  on  this  indebtedness ;  but  it  is  clear  from  the 
receipt  given  on  that  occasion  that  the  payment  was  on  ac- 
count,  and  that  a  balance  remained  due  and  unpaid.  The 
sale  did  not  take  place.  On  the  7th  of  September,  1845, 
Ddward  Dyer  died,  having  made  his  will,  devising  to  his  wife, 
Henrietta  H.  Dyer,  all  and  singular  the  property  and  effects 
of  which  he  died  seized  and  possessed ;  and  on  May  18, 1848, 
the  said  Henrietta  Dyer,  by  virtue  of  such  will,  and  claiming 
to  be  the  sole  heir  of  her  late  husband,  and  believing  herself 
authorized  by  the  power  contained  in  said  trust,  sold  said 
parcel  of  land  to  Teresa  Byrne  for  the  balance  of  the  indebt- 
edness then  due  and  unpaid.  The  said  Teresa  Byrne  resold 
her  interest  in  said  sale  to  John  L.  Harmon,  the  father  of 
these  complainants,  and  on  the  11th  of  August  following  the 
said  Teresa  Byrne  and  the  said  Henrietta  Dyer  united  in  the 
execution  of  a  deed  in  fee  of  the  premiees  to  said  John  L. 
Harmon,  he  paying  for  said  purchase  the  sum  of  |350.  It 
further  appears  that  about  this  time  Dolla  Mullen  vacated 
|be  premises,  and  the  said  Harmon  took  possession  thereof, 
paid  the  taxes  thereon,  and  claimed  title  thereto  from  the 
date  of  his  deed  to  the  time  of  his  death,  which  took  place  on 
June  26,  1862,  and  that  he  died  intestate,  leaving  the  plain- 
tifis,  his  wife  and  four  children,  in  quiet  possession,  who  have 
also  claimed  title  to  the  property  ever  since,  for  a  period  of 
about  thirty  years.    Dolla  Mullen  remained  in  the  neighbor- 
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hood  for  over  fifteen  years  after  the  sale  without  making  any 
claim  to  the  property. 

In  1868  the  heirs  of  DoUa  Mullen  commenced  an  action 
of  ejectment  in  the  old  form  of  John  Doe  on  the  demises  of 
the  heirs  of  Dyer  against  John  L.  Harmon,  whose  death  had 
taken  place  six  years  previously,  and  obtained  judgment. 
Service  was  obtained  on  the  complainant  John  O.  Harmon, 
but  before  there  was  any  execution  of  said  judgment,  the 
same  was,  by  a  decree  in  equity,  perpetually  enjoined  on  the 
ground  of  a  want  of  service  of  process  in  an  action  against 
one  dead.     That  injunction  is  still  in  force. 

Afterwards,  in  1871,  these  defendants  instituted  an  action 
of  ejectment  against  these  complainants  to  recover  the  said 
property,  and,  upon  trial,  a  verdict  and  judgment  were  given 
in  favor  of  these  complainants,  from  which  the  defendants 
appealed;  when  said  judgment  was  set  aside  on  grounds 
different  from  that  of  complainants'  principal  grounds  of  de- 
fense— adverse  possession.  That  these  defendants  refused  to 
retry  the  said  suit,  and  two  years  afterwards  voluntarily 
dismissed  the  same ;  since  which  time  they  have  made  no 
judicial  assertion  of  their  claim  until  that  made  in  the  cross- 
bill of  the  present  case. 

As  already  intimated,  the  Mullen  heirs,  who  are  defendants, 
have  filed  a  cross-bill,  which  alleges  that  the  debt  was  paid ; 
that  the  recovery  in  the  first  ejectment  suit  was  good  as  to 
one  undivided  fourth  part  of  the  estate ;  that  this  recovery 
broke  the  continuity  of  adverse  possession ;  charges  that  said 
conveyances  stated  could  only  operate  to  pass  naked  legal 
title  for  use  of  Dolla  Mullen ;  relates  the  original  bill,  and 
prays,  inter  aliay  for  an  account  of  one-fourth  of  the  rents,  and 
for  general  relief. 

The  answer  of  the  Harmons  denies  the  payment  of  the 
whole  debt  on  May  20, 1845 ;  avers  that  after  John  L.  Har- 
mon was  long  dead  a  summons  was  presented  to  John  O. 
Harmon,  son  of  the  late  John  L.,  who  was  requested  to  sign 
his  name  on  the  back  of  it,  which  he  did,  and  subsequently 
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employed  counsel  and  defended  the  cause ;  claims  a  valid 
title  and  the  benefit  of  limitation. 

The  decree,  May  25,  grants  the  injunction  prayed  and  dis- 
misses cross-bill. 

The  case  is  here  on  appeal  from  this  decree. 

A.  O.  Riddle  and  J.  E.  Padgett,  for  complainants. 

Harmon  went  into  possession  in  good  faith,  and  in  the 
belief  that  he  had  a  valid  title  to  the  property.  There  is  no 
evidence  that  Dolla  Mullen  ever  asserted  an  adverse  claim 
to  the  premises  to  Mr.  Harmon,  but  from  her  subsequent 
actions  the  law  presumes  the  contrary. 

Harmon  made  repairs,  paid  the  purchase-money  and  taxes, 
and  if  Dolla  Mullen  had  any  title  to  the  premises  she  should 
have  asserted  it  at  the  time  of  the  sale,  and  not  permitted  the 
purchaser  to  expend  money  thereon  in  the  belief  that  he  was 
the  true  owner;  and  the  law  will  not  allow  her  heirs  after 
the  lapse  of  twenty-nine  years  to  impeach  the  title  of  the 
purchaser  and  set  up  said  adverse  claim.  (Story's  Eq.  Jur., 
sees.  385,  388 ;  Starrs  v.  Barker^  6  Johns.  Ch.,  166 ;  Wendell 
V.  Van.  RenselaeVy  1  Johns.  Ch.,  354.) 

Dolla  Mullen,  during  subsequent  life,  and  her  heirs,  since 
her  death,  have  been  guilty  of  such  laches  as  preclude  them 
from  any  relief  in  this  court.  (Story's  Eq.  Jur.,  sec.  1520, 
note  3.) 

Harmon  entered  into  possession  of  the  premises  under 
color  or  claim  of  title,  and  he  and  his  heirs  have  continued 
in  the  adverse  and  open  possession  of  the  same  ever  since. 
If  a  person  claims  title  under  a  void  and  worthless  deed,  it 
is  sufficient  to  support  an  adverse  possession.  (Tyler  on 
Eject,  861,  et  seq. ;  Wright  v.  Mattison,  18  How.,  56 ;  Pilloro 
V.  Roberts,  13  How.,  477.) 

Where  a  person  enters  into  the  possession  of  real  estate 
under  color  or  claim  of  title,  and  continues  in  the  adverse, 
open,  and  notorious  possession  of  the  same  for  twenty  years, 
he  thereby  acquires  a  legal  title  to  the  estate,  and  may  plead 
i^  in  bar  of  an  ejectment.     And  this  adverse  possession  not 


296  SupRBMH  Court,  1).  C.  [From  1877 

Harmon  v.  Dyer. 


only  bars  the  remedy,  but  extinguishes  the  right  of  those 
claiming  title  to  the  properly,  and  vests  a  perfect  title  in  the 
adverse  holder.  {Leflingioell  v.  Warren,  2  Black  R.,  605; 
T}'ler  on  Eject.,  861,  et  seq.) 

This  court  has  jurisdiction  of  the  bill  in  the  present  cause, 
and  may  grant  the  relief  asked.  Separate  attempts  have 
been  unsuccessfully  made  to  overthrow  the  rights  of  the  com- 
plainants, and  justice  requires  that  they  should  be  quieted  in 
these  rights.  They  are  clearly  entitled  to  the  redress  prayed 
for,  and  another  trial  at  law  is  not  necessary.  The  granting 
of  the  writ  of  injunction  rests  in  the  sound  discretion  of  the 
court,  and  it  will  be  granted  to  quiet  title  where  the  right 
has  been  established  at  law;  and  where  the  right  is  plain, 
and  the  remedy  at  law  is  not  adequate,  it  will  oftentimes  be 
granted  without  even  a  trial  at  law.  ( Oaiting  v.  Oilbert^  6 
Bl.  C.  C,  268;  Alexander  v,  Pendleton,  8  Crauch,  462;  Nich- 
ols V.  Trustees  of  Huntingtony  1  John.  Ch.,  176 ;  8  John.,  604 ; 
Story's  Eq.  Jur.,  sec.  858.) 

Perpetual  injunction  to  quiet  title  will  lie,  when  the  party 
having  possession  is  disturbed,  but  not  so  dispossessed  as  to 
make  it  the  subject  of  an  action  at  law.  (Trustees  of  Lotda- 
cille  V.  Greg,  1  Litt,  148 ;  Armitage  v.  Wickliff,  12  B.  Monroe, 
494.) 

Wlien  Dolla  Mullen  executed  the  deed  of  trust  she  con- 
veyed all  her  legal  estate  to  Edward  Dyer  and  heirs,  and 
retained  only  the  equity  of  redemption.  Neither  she  nor  her 
heirs  are  entitled  to  any  redress  in  a  court  of  law,  and  this  is 
the  only  court  that  has  jurisdiction  in  the  premises.  (Tyler 
on  Eject.,  pp.  62,  74,  75,  773,  and  cases  cited.) 

Th.  Jessup  Miller,  for  defendants. 

On  August  11, 1848,  Henrietta  Dyer,  the  widow,  having  no 
estate  therein,  purporting  to  b^  sole  heir  of  Edward  Dyer  by 
virtue  of  said  will,  and  pretending  to  be  trustee  by  virtue  of 
said  deed  of  trust,  for  Jfl  to  herself  and  $849  to  Teresa  Byrne, 
pretended  to  convey  the  parcel  of  land  to  John  L.  Harmon. 
As  this  deed  recited  the  deed  of  trust  and  the  will,  and  refers 
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to  them  as  the  source  whence  the  grantor  derived  authority 
to  convey,  they  are  to  be  construed  as  if  incorporated  in  it. 
( Van  Renselaer  v.  Kearney^  11  H.,  328.)  It  is  apparent,  then, 
from  the  face  of  the  deed,  that  no  estate  did  or  could  pass 
thereby.  If  anything  passed,  it  was  the  naked  legal  title  for 
the  use  of  Dolla  Mullen  and  her  heirs. 

Thereafter,  J,  L.  Harmon  certainly  xorongfuUy  and  tortiously, 
and,  as  appears  probable  from  the  evidence,  also  forcibly,  ob- 
tained possession  of  the  land,  and  thence  kept  possession 
thereof  peaceably  until  his  death  in  1862,  and  his  widow  and 
children  continued  such  peaceable  possession  until  xMay  14, 
1868,  less  than  twenty  years,  when  John  Doe,  on  demises  from 
the  heirs  of  Edward  D3'er  and  from  heirs  of  Dolla  Mullen, 
brought  suit  in  ejectment  for  the  land  against  Richard  Roe, 
who  gave  notice  to  John  Harmon,  under  the  name  of  John 
L.  Harmon,  who,  as  he  learned,  was  in  possession  of  the 
premises,  to  defend  the  suit.  The  plaintiff'  in  this  cause,  John 
O.  Harmon,  received  copy  of  the  declaration  May  16,  1868, 
and  appeared  in  the  cause,  and  with  the  other  heirs  of  his 
father  employed  counsel  and  defended  the  cause,  and  judg- 
ment was  rendered  for  the  plaintiff. 

The  recovery  in  this  cause  was  good.  It  is  no  objection  to 
it  that  the  occupants — complainants  here — were  not  served 
with  any  writ  or  process.  They  had  notice  of  the  suit  and 
they  defended  it.  The  judgment,  therefore,  in  this  cause  was 
as  effectual  as  a  judgment  in  the  old  form  of  ejectment  with 
its  fictions  could  be,  not  as  concluding  any  person  or  party, 
but  as  putting  the  plaintiffs  in  possession.  (See  Evans  Pr., 
202;  Cox  Com.  Law  Pr.,  193 ;  Gray  v.  Patton,  2  B.  Mon.,  12 ; 
Fairdaim  v.  Shamtitle^  2  Burrows,  1292.) 

The  recovery  as  against  John  O.  Harmon,  a  complainant 
here,  was  unquestionably  complete.  He,  by  the  name  of 
John  Harmon,  (which  name  he  often  used,)  appeared,  pleaded 
claiming  title,  and  suffered  judgment.  "  The  law  knows  but 
one  christian  name,  and  the  insertion  or  omission  of  a  middle 
name  or  initial  letter  is  not  material."  {Qaines  v.  Stiles^  14 
Pet.,  822.) 
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April  29, 1870,  the  complauiaDta  here  filed  their  bill  against 
the  heirs  of  Dyer  and  the  marshal  of  the  District  to  enjoin 
the  execution  of  a  writ  of  habere  fdcias  possessionem  issued 
on  said  judgment,  on  the  ground  substantially  that  there  was 
no  defendant  to  said  suit ;  the  prayer  of  this  bill  was  granted 
by  default. 

The  proceedings  in  this  cause  were  coram  non  judicey  and 
therefore  utterly  null  and  void. 

The  proceedings  in  this  cause  had  no  effect  upon  the  judg- 
ment in  the  ejectment  suit.  The  judgment  ousted  the  plain- 
tiffs here  and  interrupted  the  adverse  possession,  and  stands 
affirmed  by  the  court  in  general  term. 

These  proceedings  cannot  be  held  to  have  any  effect  what- 
ever upon  the  rights  of  the  heirs  of  Mullen,  not  made  parties, 
to  have  their  execution  on  the  judgment. 

The  bill  in  the  present  cause  must  fail  for  want  of  juris- 
diction in  this  court  as  a  bill  of  peace,  because  that  is  "  filed 
for  securing  an  established  legal  title  against  the  vexatious 
recurrence  of  litigation,  whether  by  a  numerous  class  insisting 
on  the  same  right,  or  by  an  individual  reiterating  an  U7isuc- 
cessful  claim.  The  equity  is,  that  if  the  right  be  established 
at  law,  it  is  entitled  to  adequate  protection."  (Adams  Eq., 
199-202 ;  Black  v.  Shreve,  3  Halst.  Ch.,  440 ;  Bond  v.  LiUle, 
10  Geo.,  395.) 

"  In  order  to  the  maintenance  of  a  bill  of  peace,  the  com- 
plainant must  have  first  established  his  title  at  law."  {El- 
dridge  v.  Hill,  2  Johns.  Ch.,  281;  2  Story  Eq.,  sec.  859; 
Morgan  v.  Smith,  11  111.,  194;  Green  v.  Harrison,  7  Ala.» 
585 ;  Loio  v.  Loiory,  4  Hammond,  78 ;  Harman  v.  Gwynne.^ 
5  McLean,  313 ;  Paterson  v.  K  R,  Co.,  1  Stockt.,  434.) 

A  bill  for  injunction  will  no  lie,  because  the  record  shows 
that  the  complainants  are  in  possession  of  the  property  as 
wrong-doere  and  are  entitled  to  no  equity.  They  are  without 
any  sort  of  privity  with  the  title  to  any  estate  in  the  premises. 
The  adverse  possession  attempted  to  be  set  up,  and  held  by 
the  chancellor  to  be  a  sufficient  title,  can  only  begin  to  ran 
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from  the  time  of  the  recovery  in  the  ejectment  suit  in  1870 — 
not  sufficient  to  give  any  title. 

Carttbr,  Ch.  J.,  delivered  the  opinion  of  the  court: 
After  stating  the  facts,  he  proceeded  to  say,  in  substance, 
that  it  cannot  be  disguised  as  a  fact  established  by  the  proofs 
in  this  case,  that  DoUa  Mullen  knew  when  the  property  in 
question  was  transferred  by  a  conveyance  to  John  L.  Har- 
mon ;  and  that  with  full  information  on  this  subject,  she  at 
leaut,  by  her  silence,  acquiesced  in  his  possession,  accompanied 
with  a  claim  of  title  for  a  period,  a  little  indefinite  to  be  sure, 
but  certainly  for  sixteen  or  seventeen  years.  She  did  not 
die  until  immediately  before  the  commencement  of  the  war. 
She  appears  to  have  gone  out  of  possession  and  Harmon  to 
have  gone  in  about  the  same  time ;  so  that  she,  at  all  events, 
seemed  to  believe  that  Harmon  was  entitled  to  the  premises. 
It  was  not  until  four  days  before  the  expiration  of  twenty 
years  from  the  time  of  Harmon's  purchase  that  the  first  action 
in  ejectment  was  commenced  by  her  heirs.  Now,  admitting 
that  it  was  not  in  the  power  of  Dyer  to  create  by  his  will  a 
title  in  his  devisee,  still  the  conveyance  of  his  wife  to  Har- 
mon could  perform  the  office  of  giving  color  of  title  to  the 
possession  that  accompanied  it.  We  think  it  did  this  efiect- 
ually,  and  it  is  properly  to  be  considered  in  evidence  here  of 
an  interest  in  the  land  adverse  to  every  other  claim. 

On  May  16,  1863,  the  ejectment  was  commenced,  and  if 
the  recovery  in  that  action  had  remained  unimpeached,  its 
effect  would  have  been  to  destroy  the  adverse  character  of 
possession  by  the  Harmons.  But  the  execution  of  that  judg^ 
ment  was  enjoined  perpetually  by  a  decree  in  equity.  We 
think  the  decree  was  as  broad  as  the  judgment  and  neutralized 
its  effect.  The  bill  in  equity  alleged  that  the  judgment  was 
fraudulent  and  void  as  against  the  heirs  of  Harmon,  for  the 
reason  that  the  suit  was  commenced  against  a  man  who  had 
been  six  years  in  his  grave,  and  the  service  of  process  therein 
had  been  imposed  upon  a  man  not  a  party  to  the  suit,  under 
the  representation  that  if  he  did  not  acknowledge  a  service 
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made  upon  him,  judgment  would  go  by  default,  and  other 
serious  consequences  would  follow.  The  charge  that  the 
judgment  was  fraudulent  appears  to  have  been  sustained  by 
the  court,  and  a  perpetual  injunction  was  decreed.  This,  we 
think,  is  the  end  of  that  matter,  and  the  parties  were  left  to 
enjoy  their  rights  as  if  there  had  been  no  such  recovery. 

Matters  remained  in  this  condition  until  1871,  when  de- 
fendants for  the  second  time  instituted  another  action  of 
ejectment  to  recover  the  property,  and  these  complainants  suc- 
ceeded in  establishing  a  defense  under  the  statute  of  limita- 
tions. The  judgment  upon  an  appeal  was  set  aside,  but  on 
grounds  which  did  not  reach  the  merits  of  this  defense.  The 
cause  went  back  to  the  Circuit  Court,  and  the  Mullens  dis- 
continued their  action,  leaving  the  complainant  in  a  posses- 
sion that  had  ripened  into  complete  and  perfect  title. 

The  defendants,  for  the  third  time,  have  claimed  title  in 
their  cross-bill,  and  the  complainants  ask  to  have  the  contro- 
versy settled,  so  that  they  may  enjoy  the  quiet  possession  of 
th^t  property  thus  acquired,  released  of  this  clamor  against 
their  title.  They  represent  that  this  is  necessary  in  order  to 
enable  them  to  partition,  or  to  sell  the  land  for  its  true  and 
adequate  value.  The  court  below  came  to  the  conclusion 
that  complainants'  title  had  been  sufficiently  established  to 
justity  a  decree  for  that  purpose,  and  after  a  thorough  pres- 
entation of  the  case  by  counsel  we  have  come  to  the  same 
conclusion.  Harmon  entered  into  possession  by  virtue  of 
a  conveyance  not  strictly  in  accordance  with  law,  but  he 
honestly  paid  the  consideration  which  satisfied  the  outstand- 
ing trust  deed,  and  for  a  period  considerably  over  twenty 
years  he  claimed  title  during  his  life-time,  and  his  heirs  after 
him.  There  have  been  two  ejectment  suits ;  the  cloud  of  this 
controversy  still  hangs  over  the  estate,  and  we  think  it  ought 
now  to  be  put  to  reist.  We  therefore  order  that  the  decree 
below  be  affirmed. 
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CHARLES  A.  ELDRIDGE  v.  THE  CONNECTICUT  GEN- 
ERAL  LIFE  INSURANCE  COMPANY. 

EQ^^TY.— No.  4561. 

I.  A  trustee  ©innot,  bj'  his  arbitmiy  act,  divest  tlie  cestui  que  trust  of 

legal  or  equitable  rights,  where  the  case  presents  badges  of  fraud  or 
unfair  dealing. 

II.  Where  an  iusumuee  company  in  another  State  employs  an  agent 
here  to  Invest  moneys  on  real-estate  securities,  it  was  held  tliat  such 
company  wjis  chargeable  wHh  any  notice  or  knowledge  acquired  by 
such  agent  in  regard  to  existing  equities  on  tlie  property;  and  Uiis 
rule  was  applied  wliere  the  same  person  was  the  common  agent  of 
the  borrower  and  lender. 

III.  A  party  obtaining  a  trust  deed  witli  notice,  either  to  himself  or  his 
agent,  of  the  fraudulent  discharge  of  a  prior  incumbmnce,  is  not  a 
bona-fide  purchaser;  and  a  court  of  equity  will  set  aside  such  fraud- 
ulent release  and  give  the  party  injured  the  biMietit  of  his  security. 

rV.  Where.a  purchaser  emplo3's  the  trustee  in  a  prior  trast  deed  to  ex- 
amine the  title,  such  tnistce,  \\\  respect  of  tiiat  matter,  is  tlie  agent 
of  the  purchaser,  and  notice  acquired  by  him,  in  the  course  of  such 
employment,  Is  notice  to  the  purchaser. 

STATEMENl?  OF   THE   CASB. 

On  the  17th  day  of  August,  1871,  Henry  H.  Dudley,  be- 
ing seized  of  lots  1,  2,  3,  4,  and  20  in  square  204,  gave  two 
notes  of  $3,500  each,  payable  in  one  arid  two  years  respect- 
ively, with  interest  at  7  per  cent.,  secured  by  deed  of  trust, 
to  one  Joseph  Blackfan.  It  was  recorded  on  the  following 
day,  and  in  the  record  the  name  of  the  grantee  was  erro- 
neously written  *'  Blackford  "  instead  of  "  Blacktan.**  On  the 
production  of  the  original  deed  subsequently,  the  deputy 
recorder  entered  a  correction  upon  the  margin. 

On  November  10, 1871,  Dudley  having  sold  and  conveyed 
to  John  Van  Riswick,  the  latter  conveyed  the  same  to  George 
B.  OobuTO  for  $7,734.40,  for  which  Coburn  made  his  three 
promissory  notes  to  Van  Kiswick  for  $2,578.13  each,  payable 
in  one,  two,  and  three  years  respectively,  with  7  per  cent, 
interest,  secured  by  a  deed  of  trust  to  William  H.  Ward. 
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On  June  15, 1872,  the  firm  of  Aistrop  &  Dudley  borrowed 
from  the  complainant  J4,000,  for  which  they  gave  their  note 
at  sixty  days.  As  collateral  to  this  note,  Aistrop  &  Dudley 
procured  Van  Riswick  to  endorse  two  of  the  notes  made  by 
Coburn  to  complainant  without  recourse. 

On  February  18,  1872,  and  subsequent  to  both  of  said 
deeds  of  trust  above  mentioned,  Coburn  conveyed  to  the 
defendant  Edwin  E.  M ayhew,  subject  to  these  incumbrances. 
May  hew  made  a  new  subdivision  of  the  lots.  On  Septem- 
ber 26,  1872,  the  first  one  of  the  two  notes  became  due, 
secured  by  trust  to  Blackfan,  and  was  paid,  leaving  one  for 
$3,500  to  be  afterwards  paid,  and  Blackfan  thereupon  re- 
leased  several  of  the  lots  from  the  operation  of  that  deed. 
The  other  note  became  the  property  of  the  Arlington  Fire 
Insurance  Company,  w^hich  not  being  paid  at  maturity,  the 
lots  still  covered  by  the  deed  were  sold,  and  the  fire  insur- 
ance company  became  the  purchaser.  The  second  trust  was 
a  subsisting  lien  upon  the  remaining  lots  which  had  formally 
been  released,  as  already  stated,  upon  the  payment  of  the 
first  of  these  two  notes.  No  further  account  of  that  trust  is 
necessary  to  understand  the  decision. 

In  September,  1872,  Mayhew  eftected  a  loan  from  the  Con- 
necticut General  Life  Insurance  Company.  In  this  trans- 
action one  J.  G.  Bigelow  acted  under  instructions  both  from 
Mayhew,  who  was  the  borrower,  and  the  insurance  company, 
who  was  the  lender.  The  court,  as  will  be  seen  from  the 
opinion,  came  to  the  conclusion  of  fact,  from  the  proofs  and 
exhibits,  that  Bigelow  was  agent  for  the  company  as  well 
as  for  Mayhew,  and  that  notice  to  him  was  notice  to  them. 
The  testimony  on  this  branch  of  the  case  is  too  lengthy  for 
recital  in  this  statement,  and  is  sufficiently  referred  to  in  the 
opinion. 

On  September  25, 1872,  the  defendant  Ward  released  the 
trust  deed  executed  by  Coburn,  without  the  knowledge  or 
consent  of  complainant,  in  order  to  give  the  company  a  first 
lien  to  secure  the  large  loan  which  they  were  making  to  May- 
hew, the  amount  of  the  loan  being  about  the  sum  of  |32,000. 
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The  fact  that  the  two  notes  held  as  collateral  by  complainant 
were  not  in  possession  of  Van  Riswick,  the  payee,  was  known 
to  Bigelow.  These  notes  were  not  paid,  and  were  not  pro- 
duced at  the  time  the  trust  was  discharged.  The  defendant 
Dudley  represented  that  he  owned  them,  and  assumed  that 
he  could  control  them,  and  by  these  representations  Ward 
was  induced  to  sign,  acknowledge,  and  deliver  the  release 
complained  of.  From  the  evidence  in  the  case,  the  court 
came  to  the  conclusion  of  fact  that  Bigelow  had  notice  that 
Dudley  had  transferred  his  interest  in  the  notes,  or  at  least 
had  sufficient  notice  to  put  him  on  inquiry.  Coburn,  Ais- 
trop,  and  Dudley  ar^  insolvent.  The  cause  was  heard  at  the 
special  term,  and  a  decree  was  passed  setting  aside  the  re- 
lease and  directing  a  sale  of  the  lots.  From  this  decree  the 
Connecticut  General  Life  Insurance  Company  repealed. 

Enoch  Totten,  for  complainant. 

There  is  a  most  extraordinary  similarity  between  this  case 
and  the  case  of  Bumstine  v.  Ormes,  2  MacArthur,  219.  The 
fraudulent  release  in  each  case  was  made  and  delivered  by 
this  same  trustee  and  to  the  same  insurance  company.  In 
the  present  case  Ward  made  the  deed  on  the  25th  day  of 
September,  1872,  and  in  that  case,  only  about  four  months 
afterwards,  on  the  4th  day  of  February,  1873.  Bigelow  was 
the  agent  of  the  insurance  company  in  both  transactions,  and 
received  the  fraudulent  deed  in  each  case  and  sent  it  to  the 
company.  The  cases  difter  in  this :  that  Ormes  falsely  repre- 
sented himself  in  that  case  as  the  holder  of  the  note,  and  in 
this  case  Dudley  acted  that  part.  In  that  case  Ward  was 
passive,  while  id  this  he  was  active.  He  was  active  not  only 
in  the  capacity  of  trustee,  but  also  in  the  other  capacity  of 
attorney  for  the  insurance  company.  In  both  cases  the  in- 
nocent victim  w^as  reposing  in  fancied  security,  without  notice 
or  any  ground  of  suspicion  of  the  fraud  these  men  were  en- 
gaged in  perpetrating  upon  his  rights.  The  court  in  that 
case  used  language  which  is  strangely  appropriate  here.  The 
opinion  says: 
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"In  this  case  the  negotiable  note  which  was  secured  by  the 
first  deed  of  trust  was  made  by  John  N.  Hubbard  to  James 
M.  Ormes,  and  the  latter  endorsed  it  to  the  coniphiinant  Burn- 
stine,  who  became  the  purchaser  for  full  value.  While  the 
latter  was  relying  upon  this  security,  the  trustee,  William  H. 
Ward,  was  induced  by  a  fraudulent  imposition  and  repre- 
sentation to  execute  a  release  of  the  deed  of  trust  without 
any  notice  to  Burnstine,  and  without  his  consent  or  knowl- 
edge. After  the  property  had  been  released,  the  insurance 
company  advanced  money,  upon  the  loan  already  negotiated, 
to  Hubbard,  and  claims  it  has  obtained  a  priority  of  lien 
by  virtue  of  the  second  trust  deed  which  had  been  executed 
to  the  company,  and  that  consequently  Burnstine  loses  his 
security.  We  are,  however,  satisfied  from  the  testimony  that 
Bigelow,  who  was  the  agent  of  the  insurance  company,  was 
an  active  party  to  the  fraud  in  obtaining  the  release,  and  that 
Ormes  acted  in  concert  with  him. 

"  It  is  also  clear  that  they  both  knew  perfectly  well  that 
Burnstine  held  the  note,  and  relied  upon  the  property  as 
security  for  its  payment.  The  company,  we  think,  are  not 
justly  entitled  to  the  advantage  which  they  claim,  when  it 
has  been  acquired  by  the  active  fraud  or  imposition  of  one 
of  their  own  agents.  As  Burnstine  was  an  innocent  party 
without  notice,  or  any  circumstance  that  could  excite  his  sus- 
picion, we  think  he  ought  to  be  maintained  in  his  right,  even 
if  the  loss  falls  upon  the  appellant." 

Ward,  in  his  answer,  denies  that  he  accepted  the  trust  con- 
fided to  him  by  the  deed  in  question,  but  admits  that  he 
executed  and  delivered  the  fraudulent  release.  This  act 
precludes  him  from  denying  that  he  accepted  the  trust.  It 
is  not  necessary  that  a  trustee  should  signify  his  acceptance 
of  the  trust  in  a  formal  manner.  Acceptance  or  dissent  may 
be  by  words  or  acts.  {Scull  v.  Reeves,  12  Green  Ch.,  84 ; 
Leffler  v.  Armstronff,  4  Iowa,  482 ;  Skipworth  v.  Curminghamy 
8  Leigh,  271;  Spencer  v.  Fardy  1  Rob.,  (Va.,)  648;  Pope  v. 
Branden,  2  Stew.,  (Ala.,)  401 ;  Hipp  v.  Hutchett,  4  Tex.,  20 ; 
Flint  V.  Clinton  Co.,  12  N.  H.,482;  Hill  on  Trusts,  214.)  The 
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duty  of  making  a  release  at  the  proper  time  was  one  of  the 
trusts  mentioned  in  the  deed.  Bigelow  was  the  general  agent 
of  the  company',  as  well  as  its  special  agent,  in  this  particular 
transaction,  and  Ward  was  also  the  attorney  employed  by 
the  company  to  make  the  examination  of  the  land  records 
relating  to  this  particular  property.  Bigelow's  relations  to 
the  company  during  the  transactions  in  this  case  were  pre- 
cisely the  same  as  they  were  when  the  Burnstine  trust  was 
fraudulently  released.  Bigelow  knew  perfectly  well  that 
Dudley  and  Aistrop  did  not  hold  the  notes  at  the  time  they 
undertook  to  discharge  the  plaintiff's  security.  Dudley  told 
him  so.  But  Bigelow  says  it  was  exclusively  Ward's  busi- 
ness to  look  after  the  title.  Ward  had  the  trust  deed  before 
him,  and  saw  that  the  deed  was  made  originally  for  the  ben- 
efit of  Van  Riswick,  who  in  writing,  and  on  the  release  itself, 
discl^med  ownership  except  as  to  the  first  note,  and  that  was 
paid.  Dudley,  who  signed  the  firm-name  of  Aistrop  &  Dud- 
ley to  the  release,  did  not  produce  for  Ward's  inspection  and 
cancellation  the  notes  they  claimed  to  own,  nor  did  Ward 
call  upon  him  to  do  so,  as  he  should  have  done.  The  plan 
was  to  get  this  release  at  all  hazards.  Ward  having  been 
employed  by  the  company  to  examine  the  records,  and  hav- 
ing done  so,  it  will  be  presumed,  even  in  the  absence  of  all 
proof,  that  he  saw  this  deed  of  trust  and  knew  its  contents, 
and  also  that  he  knew  that  Aistrop  &  Dudley  were  strangers 
to  it.  {Hod^on  v.  DeaUy  2  S.  &  S.,  221 ;  2  Lead.  Cas.  in  Eq., 
pt.  1,  p.  144.)  He  undertook  to  discharge  this  trust,  and  of 
coarse  knew  all  about  it.  He  was  acting  as  the  attorney 
of  the  company  at  the  time,  and  the  company  is  therefore 
chargeable  with  notice  of  the  contents  of  the  deed,  bs  well 
as  of  the  very  suspicious  circumstances  connected  with  the 
release. 

The  deed  of  trust  showed  upon  its  face  that  it  was  made 

for  the  security  of  notes  runliing  to  Van  Riswick,  and  Van 

Rifiwick  appeared  before  Ward  with  only  one  of  the  notes, 

the  other  two  remaining  unaccounted  for.    In  addition  to 
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this,  Bigelow  had  positive  proof  that  Aistrop  &  Dudley  did 
not  own  or  hold  them.  Of  all  these  things  the  company 
must  b.e  held  to  have  had  actual  notice  through  its  agents  and 
representatives.  (2  Lead.  Cas.  in  Eq.,  pt.  1,  pp.  134, 144, 154, 
157, 160, 178 ;  Williamson  v.  Broim,  15  N.  Y.,  369;  Champlin 
V.  LoytiUy  6  Paige,  189,  203 ;  Bumstine  v.  Omxes^  2  MacAr- 
thur,  219.) 

A  mortgagee  with  notice  of  the  fraudulent  discharge  of  a 
prior  mortgage,  is  not  a  bana-^fide  purchaser.  {Morgan  v.  Cham- 
berlaiUy  26  Barb.,  163;  Elj/  v.  Scojield^  35  Barb.,  330 ;  Jackson 
V.  Post,  15  Wend.,  594.) 

The  English  and  the  American  courts  now  apply  the  same 
rules  in  regard  to  notices  under  the  registry  acts  as  to  all 
others.  Notice,  even  under  the  registry  acts,  which  puts  the 
party  upon  inquiry,  is  sufficient.  ( Williamson  v.  Broion,  15 
N.  Y.,  358;  Norton  v.  Eaton,  91  U.  S.,  720.) 

In  the  case  of  Williamson  v.  Broion,  Judge  Selden  uses  the 
following  language :  "  When  the  purchaser  has  knowledge 
of  any  fact  sufficient  to  put  him  on  inquiry  as  to  the  existence 
of  some  right  or  title  in  conflict  with  that  he  is  about  to  pur- 
chase, he  is  presumed  either  to  have  made  the  inquiry  and 
ascertained  the  extent  of  such  right,  or  to  have  been  guilty 
of  a  degree  of  negligence  equally  fatal  to  his  claim  to  be  con- 
sidered a  bona-fde  purchaser."  The  rule  being,  that  the  party 
m  possession  of  certain  information  will  be  chargeable  with 
all  the  facts  which,  on  inquiry  suggested  by  such  information, 
prosecuted  with  due  diligence,  would  have  disclosed. 

The  release  in  this  case  having  been  wrongfully  made, 
and  the  company  being  chargeable  with  notice  of  the  fraud, 
through  both  its  attorney  in  fact  and  its  agent,  the  release 
was  properly  set  aside  and  decreed  to  be  null.  {Gordon  v. 
Mulhare,  13  Wis.,  22 ;  Bumstine  v.  Ormes,  2  MacArthur,  219; 
Williamson  v.  Brown,  15  N.  Y.,  359.) 

The  defendants  Aistrop,  Dudley,  and  Coburn  are  insolv- 
ent, and  therefore  the  plaintiff  is  without  remedy  on  the 
promissory  notes. 
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Walter  Davidge  and  S.  R.  Bondy  lor  the  ineurance  company. 

There  can  be  no  qaestion  that  unless  the  company  stands 
charged  with  notice,  its  legal  title  must  prevail,  even  though 
the  release  was  improperly  or  fraudulently  made. 

A  bona-Jide  purchaser  is  not  affected  by  any  latent  equity 
founded  on  a  trust  deed,  or  otherwise,  of  which  he  had  not 
notice.  (Scott  v.  Burton,  2  Ashm.,  (Pa.,)  312;  VaUe^s  Admin- 
istratrix  v.  Am.  Iron  Mountain  Co.,  27  Mo.,  455 ;  Ely  v.  Scho- 
afield.,  35  Barb.,  330 ;  Executors  of  Swartz  v.  Leisty  18  Ohio  St. 
R.,  419 ;   Waters  v.  Waters  and  Jones,  20  Iowa,  863.) 

The  deed  of  trust  is  used  by  us  instead  of  a  moitgage  as 
security  for  the  payment  of  money;  and  to  hold  that  a  pur- 
chaser may  not  rely  upon  the  act  of  the  trustee  in  giving  a 
release,  but  must  investigate  the  particulars  of  each  transac- 
tion to  see  if  the  trustee  has  acted  properly,  would  introduce 
an  element  of  uncertainty  into  our  records,  and  render  deal- 
ings in  real  estate  among  the  most  doubtful  instead  of  the 
most  stable  and  reliable  of  human  transactions.  In  the  case 
of  Savage  v.  Gregory,  32  Conn.,  250,  a  bill  was  brought  to 
foreclose  a  mortgage  by  the  assignee  of  the  note  secured. 
The  mortgagee,  after  assigning  the  note,  had  received  the 
legal  title  and  conveyed  it  away.  The  court  held  that  the 
purchaser  took  it  discharged  of  the  mortgage,  and,  referring 
to  the  equitable  maxim  that  where  there  is  equal  equity  the 
law  will  prevail,  say :  "  This  maxim  is,  in  cases  of  this  sort, 
entitled  to  peculiar  force  with  us  under  a  recording  system 
founded  upon  the  policy  of  having  the  true  state  of  every  title 
to  real  estate  appear  upon  our  records."  *  *  *  "  It  is  a 
familiar  law,  that  a  sale  of  real  estate  by  a  trustee  to  a  bona- 
fide  purchaser  who  has  no  notice  of  the  trust,  if  made  for  {t 
valuable  consideration,  will  be  good  against  the  rights  of  the 
cestui  que  trusf*^  And  in  North  v.  Belden,  13  Conn.,  380,  the 
court  say :  *'  This  policy  has  added  greatly  to  the  security  of 
our  land  titles,  and  has  prevented  much  litigation  which 
would  otherwise  have  arisen ;  and  our  courts  have  ever  con- 
sidered it  their  duty  to  give  such  a  coustruction  to  our  stat- 
utes as  will  continue  this  salutary  protection." 
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Mr.  Justice  MacArthur  delivered  the  opinion  of  the  court, 
in  substance  as  follows  : 

The  question  principallj'  discussed  at  the  hearing,  was 
whether  the  insurance  company  was  a  bona-fde  purchaser  for 
a  valuable  consideration,  and  without  notice  of  the  complain- 
ant's existing  equities.  The  notice  which  is  imputed  to  the 
company  is  not  actual  knowledge  that  the  property  in  dispute 
was  in  fact  incumbered  by  a  previous  equity  in  favor  of  com- 
plainant, but  a  notice  with  which  they  are  to  be  charged, 
growing  out  of  the  fact  and  circumstances  of  the  transaction, 
within  the  knowledge  of  their  alleged  agent,  in  procuring  the 
fraudulent  discharge  of  the  trust  deed  by  Mr.  Ward.  This 
can  only  be  determined  upon  the  facts  of  the  case.  For  this 
purpose  we  need  not  consider  any  of  the  circumstances  in 
proof,  except  those  involved  upon  this  point  of  the  contro- 
vei'sy. 

Heiiry  II.  Dudley  was  seized  originally  of  all  this  estate, 
and  executed  thereon  a  deed  of  trust  to  one  Joseph  H.  Black- 
fan  to  secure  two  notes  of  $3,500  each.  One  of  these  notes 
was  paid,  and  the  other  became  the  property  of  the  Arlington 
Fire  Insurance  Company ;  and  the  evidence  relating  to  all  this 
will  not  be  fui*ther  noticed,  as  they  are  not  facts  essential  for 
our  consideration. 

Dudley  conveyed  his  equity  of  redemption  to  John  Van 
Riswick,  who  on  the  10th  of  November,  1871,  conveyed  to 
George  B.  Coburn  for  $7,734.40,  for  which  Coburn  made  his 
three  promissory  notes  to  Van  Riswick  for  $2,578.13  each, 
payable  in  one,  two,  and  three  years  respectively,  with  seven 
per  cent,  interest,  secured  by  a  deed  of  trust  ta  William  fl. 
Ward. 

On  June  15, 1872,  the  firm  of  Aistrop  &  Dudley  borrowed 
$4,000  from  the  complainant,  and  made  their  note  to  him 
therefor,  payable  in  sixty  days,  and  as  collateral  security  they 
procured  Van  Riswick  to  endorse  two  of  the  three  Coburn 
notes  to  Eldridge,  without  recourse.  Coburn  meanwhile  had 
conveyed  the  property  to  one  Edwin  E.  Mayhew,  who  sub- 
divided it  into  lots  from  50  to  66. 
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At  the  time  Mayhew  obtained  a  loan  from  the  Connecticut 
General  Life  Insurance  Company,  the  Coburn  deed  of  trust 
to  Ward  was  a  subsisting  incumbrance,  and  the  complainant 
held  two  of  the  three  notes  secured  by  it  as  collateral  to  the 
note  of  Aistrop  A;  Dudley  for  $4,000,  no  part  of  which  has 
ever  been  paid.  The  trustee  therein  executed  a  release  of  the 
same,  without  the  knowledge  and  consent  of  complainant,  in 
order  that  the  company  might  have  a  prior  lien  as  security  for 
the  loan  which  they  had  negotiated  to  Mayhew.  The  com- 
plainant files  this  bill  for  the  purpose  of  vacating  this  release, 
and  the  controversy  between  him  and  the  insurance  company 
is  as  to  which  of  them  shall  sustain  the  lods  arising  from  this 
fraudulent  discharge.  Whether  the  insurance  company  is  to 
be  considered  a  bona-fde  purchaser,  depends  upon  the  question 
of  notice,  either  to  the  company  or  its  agent,  of  complainant's 
interest.  If  the  company  is  to  be  charged  with  such  notice, 
the  prayer  of  the  bill  must  be  granted,  according  to  well  set- 
tled principles  of  courts  of  equity.  This  is  not  a  case  of  actual 
notice.  It  is  a  case  of  notice  to  an  agent,  which,  however,  if 
it  exist,  is  equally  fatal  to  the  rights  of  the  insurance  com- 
pany as  a  subsequent  purchaser.  Our  opinion  assumes  that 
the  proofs  establish  the  fact  that  Bigelow,  who  conducted 
the  loan,  was  the  agent  of  the  company,  and  they  are  affected 
as  principal  by  his  knowledge.  It  frequently  happens  that  in 
purchases  of  real  estate,  and  in  negotiations  for  investing 
money  in  real-estate  securities,  the  same  agent  acts  for  both 
parties;  and  it  is  uniformly  held  that  both  parties  shall  be  in- 
tended to  know  whatever  is  in  the  knowledge  of  the  agent 
thus  mutually  intrusted  by  them,  and  each  principal  is  affected 
with  notice  as  much  as  if  different  agents  had  been  employed. 
{Dryden  v.  Frosty  3  Myl.  &  Cr.,  670 ;  Dunlap's  t^aley's  Agency, 
268,  note  /.)  The  company  advanced  the  money  which  con- 
stituted the  loan  to  Mayhew,  flie  borrower.  The  company 
relied  upon  Bigelow  to  transact  the  business  in  their  interest, 
to  see  to  the  proper  mode  of  investment,  to  employ  a  com- 
petent person  to  examine  the  title,  to  have  the  prior  incum- 
brance paid  ofi',  and  to  effect  a  large  amount  of  life  insurance 
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as  part  of  the  consideration.  In  a  word,  he  was  the  common 
agent  of  the  borrower  and  lender ;  and  any  notice  to  liim 
operated  constructively  as  a  notice  to  his  employers.  The 
attempt  which  was  made  in  the  testimony  to  separate  liia  acts 
into  those  which  he  performed  for  each  of  the  principals  in 
the  same  transaction,  was  entirely  unsatisfactory;  and  the 
effort  to  make  this  distinction  has  only  served  to  show  that 
there  is  no  ground  for  it  in  this  or  any  similar  case.  The 
only  practical  rule  to  apply  in  such  transactions,  is  that  when 
the  same  agent  is  employed  by  both  parties  they  are  equally 
bound  by  his  acts,  and  by  any  knowledge  he  may  have 
acquired  in  regard  to  the  rights  of  other  persons.  The  conclu- 
sion, I  think,  is  inevitable  from  the  circumstances  of  the  trans- 
action we  are  investigating,  that  Bigelow  is  properly  considered 
as  the  agent  of  the  company  as  well  as  of  Mayhew. 

It  is  a  rule  in  equity  that  a  principal  is  affected  by  any  no- 
tice communicated  to  the  agent,  or  by  any  knowledge  which 
he  has  acquired  in  reference  to  the  business  of  the  agency. 
It  would  be  useless  to  cite  authorities  to  a  doctrine  so  familiar. 
And  it  is  equally  true  that  whatever  is  sufficient  to  put  a  party 
upon  inquiry,  is  held  in  equity  to  be  good  notice  to  bind  him. 
(1  Story  Eq.  Jur.,  sec.  899.)  Now,  according  to  this  principle 
the  knowledge  of  Bigelow,  or  any  notice  to  him,  must  be 
imputed  to  the  company,  and  is  as  binding  upon  them  as  if 
they  actually  knew  of  the  fact.  Notice  to  an  agent  in  making 
a  purchase  of  real  estate  affects  his  emploj'er.  {Narris  v.  Lee^ 
8  Atk.,  23.)  The  trust  deed  to  William  H.  Ward  was  of 
record,  and  it  disclosed  the  interest  of  the  cestui  que  trust  It 
was,  moreover,  a  naked  trust,  giving  no  discretion  to  the 
trustee  other  than  to  execute  the  powers  therein  specified; 
one  of  these  being  the  authority  to  release  it  upon  payment 
of  the  indebtedness  thereby  secured.  In  this  particular  he 
was  clothed  with  no  discretion,  his  only  duty  and  power  being 
to  execute  a  discharge  when  the  notes  were  paid.  It  is  also 
a  rule  in  equity  that  notice  of  a  deed  is  notice  of  its  contents, 
and  notice  to  an  agent  is  notice  to  his  principal ;  (4  Kent 
Coram.,  179 ; )  and  in  this  particular  case  it  seems  quite  im- 
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material  whether  the  company  is  chargeable  directly,  or 
through  their  agent  Bigelow,  who  acted  for  them  in  this  trans- 
action, with  having  a  knowledge  of  this  instrument ;  in  either 
case  they  cannot  hold  against  the  prior  equitable  title  of  the 
complainant.  They  were  equally  bound  to  know  the  fact 
that  Ward  was  not  authorized  to  discharge  the  incumbrance 
unless  upon  payment  of  the  debt.  The  facts  upon  this  branch 
of  the  case  are  not  the  subject  of  much  doubt  or  dispute. 
We  have  seen  that  the  two  notes  held  by  the  complainant  as 
collateral  had  been  transferred  to  him  by  John  Van  Riswick 
at  the  request  of  Dudley  &  Aistrop,  he  retaining  the  one  first 
falling  due.  At  the  time  the  release  was  executed,  Van  Ris- 
wick attended  before  the  trustee  as  holder  of  that  note,  and 
Dudley  &  Aistrop,  or  one  of  them,  were  present,  claiming  to 
be  the  owners  of  the  other  two  notes.  These  were  not  only 
not  paid — they  were  not  even  produced.  It  appears  that 
Dudley  had  previously  informed  Bigelow  that  his  firm  owned 
these  two  notes,  that  they  were  in  possession  of  another  party, 
but  that  they  could  control  them,  and  gave  him  to  understand 
that  the  person  holding  them  had  some  claim  upon  the  notes, 
but  that  they  would  satisfy  it,  and  concluded  by  remarking  : 
"  I  will  make  it  all  right  with  Ward,  the  trustee."  Bigelow 
then  testifies :  "  It  was  that  remark  that  led  me  to  suspect  that 
the  party  who  had  the  notes  might  have  some  claim  upon 
them."  The  communication  of  these  circumstances  to  Bige- 
low, by  the  very  person  with  whom  he  was  contracting,  was 
full  of  suggestion.  The  notes  were  not  then  due;  they  were 
outstanding  in  the  hands  of  another  person.  It  is  not  merely 
presumed  that  Bigelow  had  this  information;  the  facts  were 
communicated  to  him  in  person  by  a  party  who  claimed  to  own 
the  notes,  and  who  declared  he  could  make  it  all  right  with 
the  trustee.  There  was  not  only  strong  ground  for  suspicion, 
but  the  witness  testifies  to  his  impression  that  the  holder  of  the 
notes  had  an  interest  in  them  of  some  kind.  No  mind  under 
the  same  circumstances  could  help  coming  to  the  same  conclu- 
sion. He  had  clearly  sufficient  information  to  put  him  upon 
inquiry  and  the  exercise  of  diligence;  he  was  bound  to  inform 
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himself.  "  The  general  doctrine  is,  that  whatever  puts  a  party 
upon  inquiry  amounts  in  judgment  of  law  to  notice,  provided 
the  inquiry  becomes  a  duty,  as  in  the  case  of  purchasers  and 
creditors,  and  would  lead  to  a  knowledge  of  the  requisite  fact 
by  the  exercise  of  ordinary  diligence  and  understanding."  (4 
Kent  Comm.,  179.)  This  doctrine  is  quite  applicable  to  the 
circumstances  of  this  case.  Bigelow  acknowledges  that  his 
suspicions  were  excited,  and  we  cannot  fail  to  see  that  the 
exercise  of  ordinary  diligence  would  have  put  him  in  full  pos- 
session of  knowledge  concerning  the  equities  of  prior  parties. 
He  avoided  this  knowlede^e  by  abstaining  from  all  inquiry, 
and  through  his  negligence,  to  say  the  least  of  it,  this  iniqui- 
tous fraud  was  perpetrated.  He  never  saw  the  notes,  he  knew 
they  were  not  paid,  and  could  not  be  paid  till  they  were  due, 
without  the  consent  of  the  party  holding  them.  Under  these 
circumstances  he  is  not  only  to  be  charged  with  a  knowledge 
of  all  the  facts  he  might  have  ascertained  by  inquiry,  but  the 
company  is  to  be  credited  in  the  same  way  and  to  the  same 
extent.  The  equities  between  the  two  litigating  parties  to  this  . 
controversy  are  quite  similar.  The  defendant  advanced  a 
large  sum  of  money  without  actual  knowledge  of  the  fraud 
and  circumvention  by  which  a  trust  deed  had  been  discharged, 
and  the  complainant  was  entirely  ignorant  of  the  whole  trans-  ' 
action  until  long  after  it  was  consummated.  The  claims  of 
both  to  the  equitable  consideration  of  the  court  are  almost 
equally  strong.  They  appear  to  be  innocent  of  actual  fraud; 
but,  upon  the  principles  just  explained,  I  concur  in  the  judg- 
ment which  reinstates  the  rights  of  the  complainant,  and  to 
that  extent  postpones  those  of  the  defendant. 

The  same  observations  are  applicable  in  great  measure  to 
another  feature  of  this  case.  A  primary  object  of  the  insur- 
ance company  was  to  obtain,  if  possible,  a  first  incumbrance 
upon  the  propertj^  in  view  of  the  large  amount  of  the  loan. 
Bigelow  was  therefore  instructed  to  look  well  to  the  state  of 
the  property  and  the  discharge  of  existing  liens,  and  for  this 
purpose  to  employ  a  competent  person  to  examine  the  title. 
He  employed  Mr.  Ward,  who  was  the  trustee  in  the  tji-ust  deecjl 
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from  Coburn,  and  for  this  service  Ward  received  $100  paid 
out  of  the  loan. 

Hifi  employment  to  abstract  the  title  of  this  property  was 
entirely  independent  from  the  duties  devolving  upon  him  as 
trustee,  and  in  that  matter  he  is  exclusively  to  be  regarded  as 
the  agent  of  the  company.  We  have  seen  how  limited  were 
the  powers  conferred  upon  Ward  by  the  trust  deed,  and  that 
the  release  he  made  was  in  no  just  sense  an  execution  of  these 
powers.  Ward,  of  course,  must  be  interred  by  law  to  have 
known  the  contents  of  that  deed,  and  the  restricted  powers 
it  conferred  upon  him,  and  yet,  after  having  discharged  the 
security  at  the  request  and  upon  the  statements  of  entire 
strangers  to  the  record,  when  he  knew  that  the  outstanding 
notes  had  neither  been  paid  nor  cancelled,  he  certified  the  prop- 
erty as  free  from  this  incumbrance,  without  the  knowledge  or 
consent  of  the  real  parties  in  interest.  We  perceive  the 
grossest  negligence  and  irregularity  in  this  conduct ;  and  while 
it  is  a  matter  of  regret  that  innocent  parties  should  be  made 
to  suffer  the  cpnsequences,  yet  we  cannot  fail  to  see  that  Ward 
was  acting  in  this  regard  as  the  attorney  or  agent  of  the  com- 
pany alone,  and  they  are,  therefore,  chargeable  with  his 
knowledge  concerning  the  contents  of  the  deed,  and  that  he 
'  had  no  right  to  execute  the  release,  or  give  the  certificate  of 
title  which  he  furnished  at  their  request.  It  is  settled  by  the 
authorities  cited  in  complainant's  brief,  that  a  mortgagee  with 
knowledge  of  the  fraudulent  discharge  of  a  prior  mortgage 
is  not  a  boTia-Jide  purchaser.  By  the  principles  of  law  already 
explained,  the  defendant  is  to  be  charged  with  such  notice  or 
knowledge  as  Ward  had  acquired  upon  the  subject  of  the 
title ;  and  if  this  ifi  correct,  and  I  do  not  see  but  that  it  is,  the 
conclusion  follows  that  the  company  do  not  occupy  the  posi- 
tion of  a  purchaser  without  notice.  The  company,  by  opera- 
tion of  law,  is  bound  by  the  notice  acquired  by  its  represent- 
atives in  Washington ;  so  that,  in  either  point  of  view,  the 
complaJinaQt  is  entitled  to  the  benefit  of  his  security. 

It  was  urged  on  the  argument  that  Ward  was  the  trusted 
agent  of  the  cestid  que  trusty  that  they  had  clothed  him  witb 
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authority  to  release  the  deed,  and  they  were  concluded  by  his 
act,  especially  as  the  company  had  taken  their  conveyance  in 
good  faith.  It  is  scarcely  necessary  to  discuss  this  view  after 
what  has  been  said.  Precisely  the  same  circumstance  existed 
in  Bumstine  v.  Ormes^  2  MacA.,  219,  which  has  since  been 
affirmed  at  the  October  term  of  the  Supreme  Court.  There 
the  payee  in  the  note,  who  had  passed  it  away,  represented 
that  he  was  still  theholder  thereof,  and  fraudulently  procured 
Ward  to  execute  a^release  of  the  trust  deed,  and  afterwards, 
as  in  this  case,  a  second  deed  of  trust  was  executed  upon  the 
property  to  secure  this  insurance  company  upon  a  loan  of 
money. 

The  release  was  set  aside  and  the  firet  trust  deed  restored 
to  its  priority.  The  point  now  under  consideration  was  neither 
discussed  nor  decided.  The  silence  of  both  this  court  and  the 
Supreme  Court  is  significant  that  the  point  was  not  deemed 
material.  In  the  present  case,  however,  the  employment  of 
Ward  by  the  company  is  so  clearly  established  by  the  proofs 
that  our  decision  in  the  present  case  should  not  varj*  from 
that  made  in  Bumstine  v.  Ormes,  upon  the  strength  of  this 
additional  circumstance. 

The  judge  further  expressed  an  opinion  that  a  decree  against 
Aistrop  k  Dudley  for  the  amount  due  upon  their  note  to  com- 
plainant might  be  entered  in  this  case,  with  a  direction  that 
the  company  might  be  subrogated  to  any  benefit  arising  there- 
from upon  satisfying  complainant's  claim. 

Carttbr,  Ch.  J.,  also  delivered  an  oral  opinion,  in  which 
he  expressed  himself  to  the  effect,  that  the  legal  rights  of  the 
principal  parties  in  litigation  were  to  be  determined  by  the 
testimony  in  respect  of  the  relations  existing  between  Blgelow 
and  the  company;  that,  in  the  better  of  his  opinion,  Bigelow 
was  to  be  regarded,  for  certain  purposes  of  intelligence  and 
communication,  as  the  agent  of  the  company,  and  therefore 
that  whatever  was  communicated  to  him  must  be  regarded  as 
communicated  to  the  company;  that,  however,  he  regarded 
this  conclusion  as  not  without  doubt,  but  the  doubts  were  not 
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sufficiently  strong  to  induce  him  to  dissent  from  the  result  so 
clearly  reached  by  his  brethren.     He  would  therefore  make 
the  judgment  unanimous. 
Decree  affirmed. 


THE  UNITED  STATES  v.  JOHN  R.  BROOKS. 

Criminal. 

I.  Pnttin*  a  forged  deed  of  real  estate  on  record  is,  In  itself,  an  act  of 

uttering  and  publishing. 

II.  It  U  competent  to  sliow  that  a  loan  of  money  was  obtained  on  a  deed 
of  trust  upon  the  proiMjrty  in  such  forged  conveyance  as  evidence 
of  the  fraudulent  intent  witli  which  it  was  executed. 

III.  The  jury  was  properly  instructed  tliat,  whiie  the  procuring  of  money 
on  tlie  security  of  a  deed  of  trust  executed  by  the  grantee  in  a  forged 
conveyance  was  not  proof  of  the  forgery,  stiil  it  is  to  be  cousldered 
ofi  a  circumstance  in  relation  to  the  utterance  of  the  forged  deed, 
and  in  relation  to  the  intent  witli  which  it  was  uttered. 

IV.  Tlie  intent  to  defraud  the  person  wliose  name  has  been  forged  m'ay 
bo  inferred  by  the  Jury  when  the  deed  conveys  away  hU  property, 
ami  the  defendant  iias  utteiiMl  the  forged  deed  with  knowledge  of 
its  diameter.  This  is  the  rule,  althougti  there  was  no  actual  intent 
to  defraud  tlie  pei*son  from  whom  a  loan  was  subsequently  made  upon 
the  strength  of  the  forged  title. 

STATEMENT   OF  THE   CASE   AND   DECISION. 

The  defendant  was  indicted  for  forging  a  written  convey- 
ance of  real  estate  in  the  city  of  Washington. 

The  indictment  set  forth  the  alleged  forged  instrument, 
conveying  lot  5  in  Davidson's  subdivision  of  square  283  to 
one  Hannah  Brooks  for  a  consideration  of  $3,500,  and  pur- 
porting to  be  executed  by  Charles  Baker  and  Sarah  E.  Baker, 
his  wife,  on  January  27, 1877.  It  was  acknowledged  and  de- 
livered to  the  Recorder  of  deeds  on  the  same  day.  The  con- 
cluding averment  is,  that  the  offense  was  committed  "  with 
intent  to  defraud  the  said  Charles  Baker  against  the  form,"  &c. 

Anthony  Brooks  and  Mary  Dangerfield  were  also  included 
as  defendants;  but  John  R.  Brooks  was  brought  to  trial 
separately,  and  without  the  others. 
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The  plea  was  not  guilty.  The  jury  returned  a  verdict  of 
guilty  against  the  said  John  R.  Brooks. 

From  the  bill  of  exceptions  it  appears  that  upon  the  trial 
the  government  introduced  testimony  tending  to  show  that 
the  real  estate  described  in  the  deed  set  forth  in  the  indict- 
ment belonged  to  Charles  Baker,  who  had  died  since  the 
finding  of  the  said  indictment;  that  his  name  was  Charl(« 
Hall  Baker,  but  lie  always  signed  his  name  as  Charles  Baker, 
and  was  known  as  such  among  his  acquaintances;  that 
said  deed  described  in  the  indictment  as  from  Charles  Baker 
to  Hannah  Brooks  was  forged,  and  that  the  defendant,  John 
R.  Brooks,  delivered  the  same  to  the  recorder  of  deeds 
for  record  on  the  27th  day  of  January,  1877.  And  to  fur- 
ther maintain  the  issue  joined,  the  government  called  one 
John  W.  Starr,  who  testified  that  on  the day  of  Feb- 
ruary, 1877,  the  defendant,  John  R.  Brooks,  presented  to  him 
(Starr)  a  deed  of  trust  dated  on  the  3d  day  of  February,  1877, 
and  executed  by  one  Hannah  Brooks,  conveying  the  real 
estate  described  in  the  indictment  in  trust  to  secure  a  certain 
promissory  note  made  by  said  Hannah  Brooks  to  the  order 
of  one  James  Carroll  for  J2,000,  and  endorsed  by  him,  and 
said  John  R.  Brooks  requested  an  advancement  to  him  of 
money  thereon,  upon  which  said  note  and  deed  of  trust  he 
(Starr)  advanced  to  said  Brooks  the  sum  of  $2,000 ;  or,  to 
state  this  part  of  the  case  more  clearly,  on  the  8d  day  of 
February,  1877,  the  defendant  Mary  Dangerfield,  under  the 
assumed  name  of  Hannah  Brooks,  made  a  promissory  note 
to  the  order  of  James  Carroll  for  f  2,000,  and  to  secure  it 
executed  on  the  same  day  a  trust  deed  to  William  W.  Met- 
calf,  trustee  for  James  Carroll,  upon  the  same  property  (lot 
6),  and  it  was  recorded  on  the  same  day.  In  the  same  month 
of  February,  but  on  what  day  is  not  positiV^ely  known,  the 
defendant  John  R.  Brooks  presented  the  same  trust  deed  and 
note  for  $2,000,  endorsed  by  James  Carroll,  and  requested 
and  obtained  from  John  W.  Starr  a  loan  upon  the  same. 
There  was,  in  fact,  no  such  pei^son  as  Carroll. 

To  all  this  testimony  of  the  said  Starr,  the  defendant,  John 


to  1879.]  .  SuPRBMB  Court,  D.  0.  317 


The  United  States  v.  Brooks. 


R,  Brooks,  by  his  counsel,  objected,  and  asked  the  court  to 
exclude  said  testimony  from  the  consideration  of  the  jury, 
for  the  reason  that  said  deed  of  trust  and  note,  having  been 
executed  and  delivered  to  said  Starr  long  after  the  making 
and  recording  of  the  alleged  forged  deed  from  Charles  Baker 
to  Hannah  Brooks,  (dated  January  27, 1877,  and  recorded  on 
the  same  day,)  and  forming  another  and  entirely  distinct  trans- 
action, were  neither  admissible  nor  competent  evidence  to 
maintain  either  count  of  the  indictment;  but  the  court  over- 
ruled said  objection,  and  declined  to  exclude  said  testimony 
from  the  consideration  of  the  jury,  and  admitted  the  same 
as  evidence  of  the  fraudulent  intent  with  which  the  said 
original  deed  was  executed,  holding  that  the  obtaining  of 
money  on  the  deed  of  trust  upon  property  which  had  been 
conveyed  by  a  forged  deed  immediately  or  shortly  previous 
thereto,  was  evidence  of  the  fraudulent  intent  with  which  the 
original  deed  was  executed.  This  ruling  is  the  subject  of  the 
first  exception. 

At  the  close  of  the  testimony  counsel  for  defendant  re- 
quested the  court  to  instruct  the  jury  as  follows: 

"1.  That  to  constitute  an  utterance  or  publication  of  the 
forged  deed  in  this  case,  the  defendant  must  have  done  some 
act  with  the  deed  itself,  or  have  uttered  some  words  in  direct 
reference  to  it,  or  both,  such  as  would  amount  to  the  asser- 
tion that  it  was  a  genuine  deed,  and  with  the  intent  at  the 
same  time  to  procure  credit  for  the  same,  and  thereby  secure 
an  advance  of  money  or  some  advantage  to  himself;  that 
the  single  act  of  putting  said  deed  on  record,  or  leaving  the 
same  for  record,  is  not,  in  itself,  an  act  of  uttering  and  pub- 
lishing." 

But  the  justice  presiding  at  the  trial  refused  to  give  such 
instruction;  to  which  refusal  counsel  for  defendant  excepted. 

**  2.  That  if,  after  the  execution  and  record  of  said  deed, 
the  defendant  approached  the  witness  Starr,  and  procured  of 
him  an  advance  of  money  on  the  security  of  a  deed  of  trust 
executed  by  the  grantee  in  said  forged  deed,  that  act  alone 
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was  not  an  utterance  of  said  forged  deed,  and  is  not  compe- 
tent proof  to  be  given  under  the  indictment  in  this  cas^.*' 

But  the  justice  presiding  at  the  trial  refused  to  give  the 
said  instructions  as  asked ;  but  did  instruct  the  jury  that,  while 
the  procuring  of  money  on  the  security  of  a  deed  of  trust 
executed  by  the  grantee  in  a  forged  deed  was  not  evidence 
of  the  forgery,  still  the  jury  might  consider  it  as  a  circum- 
stance in  relation  to  the  uttering  of  the  forged  deed,  and  in 
relation  to  the  intent  with  which  the  forged  deed  was  uttered ; 
to  which  refusal  counsel  for  the  defendant  excepted,  and  to 
the  instruction  as  given  also  excepted. 

"  3.  That  the  allegations  of  the  intent  to  defraud  Charles 
Baker  contained  in  the  indictment  are  material,  and  must 
be  proved  as  laid;  and  if,  under  the  instruction  of  the  court, 
the  jury  should  find  that  the  defendant  uttered  the  forged 
deed  with  knowledge  of  its  character,  but  without  any  intent 
to  defraud  Charles  Baker,  they  cannot  convict  him  on  the 
count  for  uttering." 

But  the  justice  presiding  refused  to  give  the  said  instruc- 
tion as  asked;  but  did  instruct  the  jury  that  if  they  should 
find  that  defendant  uttered  the  forged  deed  with  knowledge 
of  its  character,  the  deed  being  one  conveying  away  the 
property  of  Charles  Bj^ker,  then  the  jury  might  infer  the 
intent  to  defraud  Charles  Baker;  to  which  counsel  for  the 
defendant  excepted. 

"4.  If,  under  the  charge  of  the  court,  the  jury  shall  find 
that  the  procuring  of  an  advance  of  money  from  Starr,  as  set 
forth  in  his  testimony,  was  an  utterance  of  the  forged  deed, 
and  that  the  same  was  done  to  defraud  Starr,  the  defendant 
cannot  be  convicted  on  the  count  for  uttering  said  forged 
deed." 

But  the  justice  presiding  refused  to  give  such  instruction  ; 
but  did  instruct  the  jury  that  if  they  believed  from  the  testi- 
mony that  the  defendant  forged  or  uttered  as  true  a  forged 
deed  of  the  property  of  one  Charles  Baker,  that  they  could 
infer  therefrom  the  intent  to  defraud  Charles  Baker,  he  being 
the  owner  of  the  property ;  to  which  refusal  to  give  the  instrue- 
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tion  asked,  aud  to  the  instructiou  given,  the  defendant,  by 
counsel,  excepted. 

A  motion  for  a  new  trial  upon  these  exceptions  is  heard 
here  in  the  first  instance. 

At  the  conclusion  of  the  argument,  Cartter,  Ch.  J.,  an- 
nounced the  decision  of  the  court,  overruling  the  exceptions, 
denying  the  motion  for  a  new  trial,  and  remanding  the  case 
to  the  Criminal  Court. 

H.  H.  Wells^  District  Attorney^  for  the  prosecution. 

A.  G,  RiddlCy  for  defendant. 


CATHARINE  A.  BECKETT  v.  WILLIAM  TYLER  ET  AI.. 

Equity. — No.  4796. 

I.  A  court  of  equity  will  only  sustain  a  purchase  by  a  trustee  from  his 

cestui  qne  trust  wlu^re  it  is  delibenitely  aj^i-ced  and  understood  Ijetween 
them  that  the  relation  sinill  be  considered  dissolved,  and  there  is  a 
clear  contract,  ascertained  to  be  sucli  after  a  zealous  and  scrupulous 
examination  of  tiie  circumstances,  and  it  is  clear  that  the  cestui  que 
trust  intended  that  tiie  trustee  should  buy,  and  that  thei*e  is  no  fraud, 
concealment,  or  advantat^e  talten  by  him. 

II.  A  party  is  not  considered  an  innoct»nt  purchaser  of  real  estate,  as 
aa:ainst  prior  equitable  tith*s,  where  the  reconl  discloses  such  facts 
and  circumstances  as  are  sufflcient  to  put  him  on  inquiry. 

[H.  Where  circumstances  of  fraud  exist  on  the  part  of  a  purchaser  of 
real  estate  or  his  assignee  with  notice  thereof,  he  will  not  be  entitled 
to  compensation  for  improvements  made  on  sucli  fniudulently  ac- 
quired property. 

STATEMENT  0^  THE  CASE. 

The  bill  charges  that  on  the  28th  day  of  September,  1874, 
Eli  Beckett,  the  husband  of  complainant,  being  seized  of  a 
lot  of  ground  and  improvements  in  the  city  of  Georgetown, 
known  as  the  Beckett  Hall,  conveyed  the  said  property  to  the 
defendant  William  Tyler,  in  trust,  to  hold  the  same  for  the 
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8ole  and  separate  use  of  said  complainant,  her  heirs  and 
assigns;  and  upon  the  further  trust,  whenever  requested  by 
her  so  to  do,  to  unite  with  her  in  mortgaging  or  conveying 
the  same  absolutely  in  fee-simple,  &c. ;  that  on  the  23d  day 
of  October,  1874,  the  said  William  Tyler  procured  to  be  re- 
corded a  deed  purporting  to  be  from  himself  as  trustee  and 
the  complainant  to  the  defendant  Frank  P.  McDermott,  an 
employee  in  his  office,  and  who  acted  in  this  behalf  as  his 
agent,  for  the  pretended  consideration  of  $1,000,  as  expressed 
in  said  deed;  that  said  deed  was  never  signed  or  acknowl- 
edged by  said  complainant,  nor  did  she  or  the  said  Tyler  ever 
receive  the  said  consideration,  or  any  other  consideration,  on 
account  of  the  same ;  that  said  deed  was  fraudulent,  and  was 
made  for  the  purpose  of  having  the  property  reconveyed  by 
said  McDermott  to  said  Tyler  in  fee ;  that  on  the  same  day, 
and  in  pursuance  of  such  fraudulent  understanding,  the  said 
McDermott  did  reconvey  the  said  property  to  said  Tyler  for 
the  pretended  consideration  of  J2,000 ;  that  at  divers  times 
subsequently  the  said  Tyler  procured  loans  of  money,  and 
executed  deeds  of  trust  upon  said  property  securing  the  same, 
which  deeds  of  trust  were  released. 

The  said  Tyler,  on  the  18th  of  November,  1875,  conveyed 
said  property  to  the  defendant  Saville,  for  the  pretended 
consideration  of  $1,200;  that  at  the  time  of  said  conveyance 
to  said  Saville,  and  long  prior  thereto,  the  said  Tyler  was 
indebted  to  said  Saville,  and  that  the  said  conveyance  was 
made  in  attempted  liquidation  of  said  antecedent  indebted- 
ness, or  a  part  thereof,  and  that  at  the  time  of  said  conveyance 
said  Tyler  was  notoriously  insolvent. 

The  prayer  of  the  bill  was  that  the  pretended  conveyance 
purporting  to  be  from  Tyler  and  herself  to  McDermott,  and 
the  subsequent  conveyance,  be  declared  fraudulent  and  void, 
and  for  general  relief. 

Decrees  pro  confesso  were  taken  against  some  of  the  defend- 
aiits ;  the  others  answered,  and  among  them  McDermott,  who 
admitted  the  execution  of  the  deed  from  himself  to  Tyler  at 
said  Tyler's  request,  but  denied  all  knowledge  of  fraud,  actnal 
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or  contemplated,  on  the  part  of  said  Tyler  against  the  com- 
plainant. 

At  the  final  hearing  the  contest  had  narrowed  down  to  a 
controversy  between  the  complainant  and  defendant  Saville 
as  the  only  parties  in  interest. 

The  answer  of  defendant  James  H.  Saville  denied  that  the 
deed  to  McDermott  was  fraudulently  obtained,  and  alleged 
that  it  was  executed  and  acknowledged  by  the  complainant 
with  full  knowledge  of  its  purport  and  effect;  that  the  con- 
sideration was  a  good  and  valuable  one ;  that  Tyler  believed 
he  had  a  good  title  and  proceeded  to  expend  a  large  sum  of 
money  in  improving  and  making  the  said  property  available; 
that  having  heard  that  a  certain  incumbrance  of  $500  upon 
the  property  was  fraudulent,  he  sent  for  complainant;  that 
she  stated,  in  relation  to  her  transactions  with  Tyler  concern- 
ing thQ. property  now  in  dispute,  that  she  agreed  with  the 
said  Tyler  to  exchange  said  property  for  a  house  and  lot  on 
Dunbarton  street,  in  Georgetown,  then  owned  by  Tyler. 

He  admitted  the  deed  from  McDerraott  to  Tyler,  but  has 
no  knowledge  that  the  consideration  was  not  paid;  admits 
the  other  conveyances  mentioned,  but  has  no  knowledge  of 
frauds,  want  of  consideration,  or  other  allegations.  He  admits 
the  conveyance  from  Tyler  to  him  of  18th  November,  1875, 
but  denies  that  the  consideration  of  $1,200  was  in  any  sense 
pretended;  but  alleges  that  said  $1,200  was  an  amount  of 
money  owing  to  him  by  said  Tyler  and  payable  on  said  day, 
and  denies  all  knowledge  that  Tyler  was  then  insolvent.  He 
also  tiled  with  his  answer  a  cross-bill,  in  which  he  prayed  that 
an  account  be  taken  of  what  had  been  expended  by  Tyler  for 
improvements,  and  that  he  be  required  to  produce  his  books, 
Ac.;  that  if  the  conveyances  whereby  the  title  in  fee  was 
vested  in  said  Tvler  be  declared  void,  then  that  Catharine 
A.  Beckett  be  decreed  to  pay  him  the  amount  of  money 
expended  by  Tyler  for  infrproverneuts,  and  for  general  relief. 

The  court  below  decreed  a  dismissal  of  the  bill,  from  which 
decree  the  complainant  appealed  to  the  general  term. 
21 
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Hugh  T.  Taggart  and  Frank  T.  Browning^  for  complainant. 

The  deed  to  McDermott  was  fraudulent,  and  fraud  cannot 
operate  as  the  foundation  of  any  title,  legal  or  equitable.  It 
is  contended  on  behalf  of  defendant  Saville  that  the  com- 

• 

plaiuant  did  execute  the  deed  to  McDermott,  but,  proceeding 
upon  this  hypothesis,  it  appears  beyond  doubt  from  the  evi- 
dence that  she  never  received  any  consideration  from  it,  and 
that  at  the  time  of  the  conveyance  to  Saville  her  equities 
against  Tyler  were  clear,  and  the  said  deed  could  have  been 
avoided  at  her  instance.  (Perry  on  Trusts,  p.  168,  ei  seq; 
Wormleg  v.  Wormley^  8  Wheat.,  421 ;  Michoud  v.  Girard,  4 
How.,  503.)  Tlie  defendant  Saville  is  in  no  better  position 
with  regard  to  complainant  than  Tyler  was,  because,  first, 
the  consideration  of  the  deed  from  Tyler  to  him  was  a  pre- 
existing indebtedness  of  said  Tyler  to  him,  and  he  parted 
with  no  new  consideration.  The  transfer  of  property  as  a 
new  security  for  an  old  debt  is  not  sufficient.  ( Perry  on 
Trusts,  192;  Bx>ot  v.  French,  13  Wend.,  570;  Clark  v.  Flint, 
22  Pick.,  231;  Barrett  v.  Nosioorthy,  2  White  &  Tudor,  pt. 
1,  p.  100,  and  cases  cited;  Dickson  et  al.  v.  Tillinghasi  ei  a/., 
4  Paige,  215,  et  seq.)  Second,  he  cannot  be  regarded  as  a 
bomi'jkU  purchaser  without  notice ;  for  the  pretended  convey- 
ances were  matters  of  record,  and  upon  their  face  were  suffi- 
cient to  put  him  upon  his  inquiry.  The  testimony  shows  that 
he  caused  the  title  to  be  examined,  and  even  had  the  objec- 
tionable deeds  in  his  possession.  They  showed  him  that 
the  transaction,  regarded  in  the  most  favorable  light,  was  a 
dickering  between  the  trustee  and  cestui  que  trust  in  regard 
to  the  trust  property,  which  is  obnoxious  to  all  the  rules  of 
equity,  and  in  general  utterly  prohibited.  He  was  bound  to 
satisfy  himself  by  actual  inquiry  of  the  honesty  and  good 
faith  of  the  trustee's  transactions.  (Perry  on  Trusts,  194- 
196 ;  Oliver  v.  Piaii,  3  How.,  479.)  Third,  the  evidence  shows 
that  the  conveyance  from  Tyler  to  Saville  was  not  the  volun- 
tary act  of  Tyler,  but  was  procured  by  duress ;  that  he  went 
to  the  office  of  Tyler,  retired  with  him  to  a  private  room  and 
locked  the  door,  (and  at  a  time  when  complainant  was  in  the 
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outer  oflBice  of  Baid  Tyler,  waiting  to  see  him  in  reference  to 
said  property,)  and  there  procured  by  threats  Tyler's  consent 
to  said  transaction.  A  conveyance  thus  obtained  is  invalid, 
not  only  as  to  the  parties,  but  as  to  third  persons.  {Hffguenin 
V.  Brrseli/,  WhitQ  k  Tudor  Lead.  Cas.,  vol.  2,  pt.  2,  p.  1261, 
and  authorites  cited.)  As  to  the  matter  of  the  so-called  im- 
provements, the  expense  of  which  the  defendant  Saville 
claims,  in  case  the  conveyances  mentioned  in  the  bill  are  set 
aside  by  the  court,  the  testimony  shows  that  they  were  a  dis- 
advantage to  the  property,  and,  in  point  of  fact,  made  it  less 
valuable  than  before:  but  in  any  event  the  defendant  Saville 
can  have  no  claim  to  the  same.  He  is  in  no  better  position 
than  Tyler,  the  trustee,  and  it  is  well  settled  that  the  trustee 
is  not  entitled  to  be  paid  for  improvements.  {Green  et  al,  v. 
Winter,  1  Johns.  Ch.  Rep.,  26 ;  2  Story's  Eq.  Jur.,  p.  462,  et 
seq.)  It  must  appear  from  the  foregoing  that,  taking  any 
view  of  the  case,  regarding  the  complainant  in  either  of  the 
only  two  possible  lights  in  which  she  can  be  considered  un- 
der the  testimony — that  of  the  victim  of  a  deliberate  fraud, 
or  the  victim  of  misplaced  confidence — her  rights  against 
Saville  are  equally  clear. 

Th.  Jessup  MillcTy  for  defendant  Saville. 

It  is  true,  and  if  it  be  material  in  this  cause  it  is  proved, 
that,  in  acquiring  the  property  in  the  first  instance  from  Mrs. 
Beckett,  Tyler  committed  frauds  upon  those  persons ;  but  it 
is  also  true  and  is  equally  proved  that  the  defendant  Saville 
did  not  have  notice  of  these  frauds  at  the  time  of  his  purchase. 
The  whole  doctrine  of  bomi-Jicle  purchasers,  with  full  citations 
of  the  authorities,  may  be  found  in  the  notes  to  the  case  of 
Barrett  v.  Nosworthy,  2  White  &  Tudor's  Leading  Cases  in 
Equity,  pt.  1,  p.  33,  et  seq.  The  law  is,  that  a  bona-fde  pur- 
chaser for  value  and  without  notice  is  a  good  defense  against 
all  prior  equities  and  against  all  adverse  proceedings  in  equity. 
(  Woodruff  V.  Cook,  1  G.  &.  J.,  270 ;  Owings  v.  Mason,  2  A.  K. 
Marsh.,  380;  Tollman  v.  Moore,  21  Grat,  213;  Howell  v.  Ash- 
more,  7  Stock.,  82;  Demarest  v.-Wyncoop,  2  Johns.  Ch.,  147 ; 
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High  V.  Battle^  10  Yer.,  335;  Varrick  v.  Briggs^  6  Paige,  323; 
Heilner  v.  Imbrie^  6  S.  &  R,  401.)  A  bona-fde  purchase  is 
valid  not  only  against  an  antecedent  equity,  but  although  the 
premises  were  fraudulently  acquired  by  the  vendor.  (Somes 
V.  Brewer^  2  Pick.,  184 ;  Wood  v.  MaUy  1  Sumn.,  506 ;  Gallatin 
V.  Irwin^  Hopk.,  48;  Beans  v.  Smithy  2  Mass.^  252;  Tufts  v. 
Tufts,  8  W.  &  M.,  457.) 

It  is  attempted  to  assail  the  impregnable  position  of  the  de- 
fendant Saville  as  an  innocent  purchaser  for  value,  by  arguing 
that  the  consideration  of  his  purchase  was  not  valuable,  be- 
cause it  was  a  pre-existing  indebtedness.  The  law  on  this 
subject  is  perfectly  well  settled :  the  transfer  of  property  as 
new  security  for  an  old  debt  is  not  a  valuable  consideration, 
but  the  satisfaction  of  an  old  indebtedness  is  a  valuable  con- 
sideration for  a  transfer.  The  reason  for  this  is,  that  the  ex- 
tinguishment of  this  prior  indebtedness  changes  the  position 
of  the  purchaser  for  the  worse.  {Padget  v.  Lawrence^  10  Paige, 
170;  Peine  v.  Clark,  H  S.  &  R,  371.) 

It  is  objected  again,  that  because  the  deeds  alleged  to  be 
fraudulent  were  recerded,  the  defendant  Saville  had  notice 
of  these  frauds.  There  is  nothing  in  the  deeds  to  show  or  to 
raise  a  suspicion  of  any  fraud  attached  to  them.  It  does  ap- 
pear that  Tyler  acquired  his  title  from  one  McDermott,  who 
had  purchased  from  him  as  trustee ;  but  this  sale  to  McDer- 
mott appeared  to  have  been  made  with  the  acquiescence  of 
his  cestui  que  trust.  When  a  trustee  has  fairly  sold  an  estate, 
a  subsequent  purchase  by  him  is  unobjectionable.  {Baker  v. 
Peck,  9  W.  R.,  472.)  Even  if  Tyler's  purchase  had  been 
directly  from  his  cestui  que  trust,  it  would  not  have  been  void, 
but  voidable  only,  and  then  only  upon  certain  terms.  The 
leading  case  {Fox  v.  Mackreth,  2  Cox,  320)  settled  the  prin- 
ciple upon  this  subject.  His  cestui  qxie  truest,  even  after  an  ac- 
quiescence, could  compel  a  trustee  to  account  for  any  undue 
advantage  or  any  profits  derived  from  such  transaction ;  {Thorp 
V.  Cullom,  1  Gilman,  615;  Ives  v.  Ashley ,  97  Mass.,  198;)  but 
there  is  no  reason  in  the  position  taken  by  counsel  for  Mrs. 
Beckett,  that  such  a  cestui  que  trust  can  follow  the  property  in 
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the  hands  of  the  purchaser,  and  there  is  no  authority  to  sus- 
tain such  a  position.  When  the  property  has  been  resold  by 
the  trustee  to  a  bona-Jide  purchaser  before  the  cestui  que  trust 
applies  to  the  court,  the  original  sale  cannot  be  set  aside;  the 
remedy  will  be  only  personal  against  the  trustee  for  an  ac- 
count of  the  profit.  {Jackson  V.  jr<^feA,  14  Johns.,  407;  Hafo- 
ley  V.  Cramer,  4  Cowen,  719;  Robbins  v.  Bates,4:  Cush.,  104; 
Hoffman  v.  Ckimberlmid,  16  Md.,  456;  Lazarus  v.  Brt/son,  3 
Binney,  54 ;  Ringgold  v.  Ringgold,  1  H.  4;  G.,  70.) 

The  evidence  does  not  show  that  the  conveyance  to  Saville 
was  procured  by  duress.  The  answer  of  Tyler  and  of  Saville 
and  the  deposition  of  Saville  deny  expressly  any  such  state- 
ment. 

When  a  sale  to  a  trustee  is  set  aside,  the  trustee  is  entitled 
to  have  the  amount  expended  by  him  for  purchase-money 
and  improvements.  (Imbod^n  v.  Hunter,  23  Ark.,  622 ;  Bailey 
V.  Robinson,  1  Grat.,4;  Davoue  v.  Fanning,  2  Johns.  Ch.,  252; 
Mason  v.  Martin,  4  Md.,  124.)  The  value  of  the  improve- 
ments would  inure  to  the  assignee  of  the  trustee. 

It  is  manifest  that  the  complainant  in  this  case,  Beckett,  is 
the  party  who  reposed  the  confidence  in  Tyler;  all  of  Saville's 
transactions  with  him  are  complete  in  themselves;  he  does 
not  take  an  executory  contract,  but  a  deed  of  conveyance, 
leaving  no  trust  to  be  executed  and  nothing  to  be  done  by 
Tyler.  We  believe  no  rule  of  law  is  better  settled  than  that 
where  innocent  parties  must  suffer  loss  by  the  default  or  fraud 
of  some  other  party,  the  loss  must  fall  upon  these  who  reposed 
the  confidence,  whose  acts  misled  the  other.  (See  Licharrow 
V.  Mason,  2  T.  R.,  70 ;  Chitty  on  Contracts,  763 ;  Rosi  v.  French, 
13  Wend.,  573;  Gill  v.  Schley,  2  Md.  Ch.  D.,  281;  Bigelow 
V.  Comegys,  5  Ohio  St.  E.,  256.) 

Mr.  Justice  Humphreys  delivered  the  opinion  of  the  court: 

The  object  of  the  bill  is  to  have  sundry  conveyances,  which 

appear  of  record,  affecting  the  title  to  a  lot  of  ground  and 

premises  in  Georgetown,  known  as  the  Beckett  Hall,  set 

aside  on  the  ground  of  fraud. 
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On  the  23d  of  October,  1874,  the  legal  title  to  the  premises 
being  in  the  defendant  William  Tyler,  in  truBt  for  the  benefit 
of  the  complainant,  a  paper-writing  purporting  to  be  a  con- 
veyance from  her  and  the  said  Tyler  to  the  defendant  Mc- 
Dermott,  an  employee  in  his  office,  of  the  said  property,  in 
fee  for  the  consideration  of  $1,000,  was  made  and  recorded. 

This  deed,  so  far  as  the  same  purports  to  have  been  signed 
and  acknowledged  by  her,  complainant  says  is  a  fraud  and  a 
forgery;  that  she  never  authorized  or  requested  Tyler  to  ex- 
ecute such  a  paper,  and  that  she  never  received  from  the 
said  McDermott,  or  the  said  Tyler,  any  money  or  other  con- 
sideration whatever  on  account  thereof. 

The  reasonableness  and  probability  of  her  story  depends 
upon  all  the  surroundings  of  the  case.  There  are  subscribing 
witnesses  to  the  deed,  but  their  testimony  is  uncertain  and 
unsatisfactory  as  to  its  execution  by  her. 

The  title  does  not  remain  long  in  McDermott;  for  on  the 
same  day  he  recouveys  the  property  to  Tyler  in  fee,  relieved 
of  any  trust.  The  consideration  named  in  this  deed  is  §2,000. 
Not  the  least  singular  feature  of  this  transaction  is  the  fact 
that  McDermott  makes  a  clear  gain  of  $1,000  off  the  trustee. 

Tyler  now  frequently  incumbers  the  property  to  secure 
loans,  of  money  made  to  him,  and  finally,  on  the  18th  No- 
vember, 1875,  executes  a  deed  conveying  the  same  in  fee- 
simple  to  the  defendant  Saville,  for  an  alleged  consideration 
of  $1,200.  He  has  up  to  this  time,  it  seems,  rendered  no  ac- 
count to  his  cestui  que  tmst  or  paid  her  any  money. 

A  court  of  equity  will  only  sustain  a  purchase  by  a  trustee 
from .  his  cestui  que  trust  where  it  is  deliberately  agreed  and 
understood  between  them  that  the  relation  shall  be  consid- 
ered dissolved,  and  there  is  a  clear  contract,  ascertained  to  be 
such  after  a  zealous  and  scrupulous  examination  of  the  cir- 
cumstances, and  it  is  clear  that  the  cestui  que  trust  intended 
that  the  trustee  should  buy,  and  that  there  is  no  fraud,  no 
concealment,  and  no  advantage  taken  by  him.  (Michoud  v. 
Girard  ei  uL,  4  How.,  556.) 

If,  therefore,  the  deed  to  McDermott  were  genuine,  and 
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there  had  been  a  failure  of  consideration  or  other  irregularity 
in  the  bargain,  a  court  of  equity  would  not  hesitate  to  restore 
complainant's  former  rights  as  against  Tyler. 

Saville,  however,  urges  that  complainant  did  sign  the  deed 
to  McUermott;  that  he  is  an  innocent  purchaser  for  a  valu- 
able consideration ;  and  that  whatever  may  have  been  the 
wrongs  of  Tyler,  and  the  credulity  and  confidence  of  the  illit- 
erate Catharine,  he  must  not  suffer. 

When  questioned  with  some  particularity  as  to  the  nature 
of  the  consideration  he  paid  for  the  ground,  he  declined  to 
answer,  on  the  idea  that  it  was  his  {)rivate  business.  We 
think  that  is  exactly  w^hat  we  had  a  right  to  know,  that  wliere 
the  title  of  the  person  under  whom  he  claimed  was  charged 
to  be  one  tainted  with  bad  faith,  imposition  and  fraud  upon 
the  credulous  and  unsuspecting,  it  was  part  of  his  necessary 
defense  that  a  full  and  open  explanation  should  be  made. 

An  innocent  person  must  be  such  in  fact  and  in  deed ;  he 
must  have  parted  with  his  money  or  other  property,  and  not 
have  taken  a  conveyance  on  speculation.  He  further  claims 
that  finding  the  conveyances  from  Tyler  and  complainant  to 
McDermott  and  from  McDermott  to  Tyler  on  record,  he  was 
justified  in  concluding  that  the  title  was  good.  This  is  un- 
doubtedly correct,  as  a  general  proposition,  where  there  is 
nothing  on  the  face  of  the  papera  to  excite  suspicion. 

The  abstract  of  titles  shows  the  trustee  conveying  to  him- 
self, through  McDermott,  by  deeds  executed  at  the  same  time 
and  for  difl:erent  considerations;  and  whether  she  signed  one 
of  the  deeds  or  not,  Tyler  was  still  her  trustee,  if  fraud  or 
imposition  had  been  practiced  upon  her  in  the  transfer.  In 
thiB  apparent  condition  of  the  title,  the  conveyance  is  made 
to  Saville.  If  the  facts  were  not  sufiicient  to  put  even  a  per- 
son who  pays  out  his  money  on  his  inquiry,  then  we  are  unable 
to  see  what  could.  But  the  evidence  shows  that  the  consid- 
eration of  the  deed  to  Saville  was  an  old  note,  made  by  Ty- 
ler, which  he  held. 

We  see  nothing  in  the  circumstances  to  justify  us  in  pro- 
tecting Saville  at  the  expense  of  the  complainant;  and  more 
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especially  because  we  do  not  regard  the  averment  that  com- 
plainant did  unite  in  the  deed  to  McDermott,  on  the  promise 
by  Tyler  of  a  lot  elsewhere,  as  being  sustained  by  the  testi- 
mony. 

The  claim  made  for  compensation  for  alleged  improve- 
ments by  the  trustee,  we  do  not  consider  as  sustained  by  the 
proofs.  Even  if  it  were  clear  that  any  repairs  amounting  to 
improvetnents  had  been  made,  still  the  nature  and  character 
of  the  transaction  would  not  authorize  the  court  to  charge  the 
complainant  with  the  burden  thereof.  It  is  only  when  fair, 
open  dealing  has  been  had,  that  a  claim  for  improvements 
can  be  allowed. 

The  decree  below  must  be  reversed,  and  a  decree  entered 
confirming  the  title  of  the  complainant. 


THE  UNITED  STATES,  ON  THE  RELATION  OF  ELLIOTT 
SHURTZ,  V.  DAVID  M.  KEY,  POSTMASTER-GENERAL. 

At  Law.— No.  19,487. 

I.  When  the  salary  of  a  postmaster  has  been  adjusted  and  fixed  at  the 

proper  time,  upon  a  sworn  statement  of  the  revenues  of  tlie  office 
furnished  by  siicii  postmaster,  a  mandamus  will  not  issue  to  oompel 
a  subsequent  Postmaster-General  to  readjust  the  salary  so  fixed  by 
his  predecessor. 

II.  The  adjustment  of  such  salary  is  not  merely  a  ministerial  function. 

It  requires  slvill  and  disci'etion,  whicli  cannot  be  controlled  by  the 
compulsory  process  of  mandamus. 

STATEMENT   OF   THE   CASE. 

This  is  an  application  for  a  mandamus  to  compel  the  Post- 
master-General to  readjust  the  salary  of  the  relator  as  post- 
master at  Marshall  town,  in  the  State  of  Iowa,  for  the  four 
years  commencing  on  the  1st  day  of  July,  1872,  and  ending 
on  the  30th  day  of  June,  1876. 

The  proceeding  is  based  upon  an  alleged  violation  of  sec- 
tion 3854  of  the  Revised  Statutes,  which  provides  that  the 
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salaries  of  the  postmastei's  shall  be  readjusted  bj  the  Post- 
master-General oijce  in  two  years,  and  in  special  cases  as 
much  oftener  as  he  may  deem  expedient,  &c.  The  mode  of 
readjustment  is  laid  down  in  section  3855  in  the  following 
words : 

"In  readjusting  the  salary  of  a  postmaster,  the  amount 
thereof  shall  be  ascertained  by  adding  to  the  whole  amount 
of  box  rents  commissions  of  the  other  postal  revenues  of 
the  office,  at  the  following  rates:  On  the  first  one  hundred 
dollare,  or  less,  sixty  per  cent.;  on  all  over  one  hundred  dol- 
lars, and  not  over  four  hundred  dollars,  fifty  per  centum ;  on 
all  over  four  hundred  dollars,  and  not  over  two  thousand 
four  hundred  dollars,  forty  "per  centum ;  on  all  over  two 
thousand  four  hundred  dollars,  fifteen  per  centum.  And  in 
order  to  ascertain  the  amount  of  the  postal  receipts  of  each 
oflBce,  the  Postmaster-General  shall  require  postmasters  to 
state,  under  oath,  at  such  times  and  for  such  periods  as  he 
may  deem  necessary  in  each  case,  the  amount  of  stamps  can- 
celled, the  amount  of  box  rents  received,  the  amount  of  un- 
paid postage  collected,  and  the  amount  of  postage  on  printed 
and  other  mailable  matter,"  &c. 

Section  3860  provides  that,  in  regard  to  postmasters  at 
otiices  of  the  first  and  second  classes,  the  Postmastor-General 
may  allow  out  of  the  surplus  revenues  of  their  respective 
offices,  that  is  to  say,  the  excess  of  box  rents  and  commis- 
sions over  and  above  the  salary  assigned  to  the  ofllice,  a 
reasonable  sum  for  the  necessary  cost  of  rent,  fuel,  light, 
furniture,  stationery,  printing,  clerks,  and  necessary  incident- 
als, to  be  adjusted  on  a  satisfactory  exhibit  of  the  facts.  And 
by  the  two  following  sections,  the  expenses  and  salary  may 
be  deducted  out  of  the  receipts  of  the  office,  and  that  all 
vouchers  and  deductions  shall  be  submitted  tor  examination 
and  settlement  to  the  Sixth  Auditor.  In  regard  to  the 
amount  of  the  salaries  and  the  classification  of  postmasters, 
section  3852  provides  that  their  compensation  shall  be  a  fixed 
annual  salary,  and  they  sball  be  divided  into  five  classes.  It 
then  proceeds  in  the  following  words : 
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"  The  salary  of  postmasters  of  the  first  class  shall  not  be 
more  than  four  thousand  dollars,  nor  less  than  three  thou- 
sand dollars;  of  the  second  class,  less  than  three  thousand 
dollars,  but  not  less  than  two  thousand  dollars;  of  the  third 
class,  less  than  two  thousand  dollars,  but  not  less  than  one 
thousand  dollars,"  &c.  The  remaining  two  classes  are  still, 
less. 

The  petitioner  represents  that  the  relator  was  appointed 
postmaster  at  said  Marshalltown  March  1,  1871,  and  that  he 
continued  to  discharge  the  duties  of  the  office  until  February, 
1875,  when  he  was  reappointed,  and  that  he  has  ever  since 
held,  and  still  holds,  said  office.  He  also  represents  that  he 
received  a  circular  from  the  Postmaster-General,  dated  June 
1,  1871,  requiring  him  to  keep  an  account  of  the  amount  of 
stamps  cancelled  at  the  office  for  the  six  months  beginning 
July  1, 1871,  and  ending  December  31, 1871,  and  the  amount 
of  unpaid  letters,  or  newspapers  and  other  printed  matter, 
and  for  box  rents;  and  he  was  therein  also  directed  to  for- 
ward a  sworn  statement  of  all  such  amounts,  so  as  to  enable 
the  Postmaster-General  to  revise  and  adjust  the  salary  of  the 
petitioner  from  and  after  the  Ist  day  of  July,  1872.  That 
in  obedience  to  such  order,  he  transmitted  to  the  Postmaster- 
General  a  statement  under  oath  showing  that  the  amount  of 
stamps  cancelled  in  money  was  $3,610.42,  and  for  unpaid 
letters  $54.64,  and  for  newspapers,  &c.,  $229.23,  and  for  box 
rent  $447.51.  lie  claims  that  of  this  amount  he  was  entitled 
to  all  the  box  rent,  which,  together  with  his  commissions, 
made  an  aggregate  of  $2,105.22  for  the  six  months  embraced 
in  said  statement ;  and  he  also  claims  that  he  was  entitled 
to  double  that  amount  for  the  whole  year,  but  that  as  the 
salaries  of  postmasters  of  the  first  class  shall  not  be  more 
than  $4,000,  he  was  entitled  to  that  amount  for  each  of  the 
two  succeeding  years. 

lie  further  represents  that,  on  June  1,  1873,  he  received  a 
similar  circular  fi'om  the  Postmaster-General,  and  that  he 
duly  transmitted,  as  in  thd  former  instance,  a  statement 
under  oath  of  the  postal  revenue  of  the  office,  to  enable  him 
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to  revise  and  readjust  his  salary  for  each  of  the  fiscal  years 
ending  July  1,  1875  and  1876.  He  then  alleges  that  David 
M.  Key,  Postmaster-General,  refuses  to  revise  and  readjust 
said  salary,  though  often  requested  so  to  do ;  and  he  con- 
cludes with  a  prayer  for  a  writ  of  peremptory  mandamus 
compelling  him  to  readjust  the  salary  of  the  petitioner,  as 
postmaster  as  aforesaid,  for  the  four  years  specified,  at  the 
rate  of  $4,000  for  each  of  said  years. 

The  return  of  the  Postmaster-General  denies  that  the  relar 
tor  was  entitled  to  a  salary  of  $4,000  for  each  of  the  years 
mentioned,  or  that  there  has  been  any  refusal  to  readjust  his- 
salary.  He  attaches  an  exhibit  from  the  recoi'ds  of  the 
department,  from  which  it  appears  that  the  relator  was 
entitled  to  and  received  for  each  of  said  years  the  sum  of 
$2,900,  It  further  appears  from  such  exhibit  that  the  pre- 
decessor of  the  present  Postmaster-General  made  the  bien- 
nial readjustments  required  by  section  3854  on  the  Ist  day 
of  July,  1872,  and  the  1st  day  of  July,  1874.  It  also  ap- 
pears by  said  exhibit  that  the  entire  amount  of  the  revenues 
of  said  office  were  absorbed  in  the  payment  of  the  salary  of 
said  postmaster,  and  allowances  made  to  him  for  fuel,  light, 
furniture,  stationery,  printing,  and  clerk  hire,  and  that  this 
allowance  was  made  upon  the  request  of  the  relator,  under 
said  section  3860  of  the  Revised  Statutes. 

The  Postmaster-General  insists  that  the  readjustment  made 
by  his  predecessor  in  office  was  correct;  that  the  relator, 
after  having  received  $2,900  as  a  salary,  and  the  remainder 
of  the  revenues  of  the  office,  under  requisitions  made  by 
himself  for  allowances  that  could  only  be  made  from  a  sur- 
plus of  revenues  over  and  above  his  salarj',  is  estopped  from 
denying  the  correctness  of  such  readjustment  and  allow- 
ance. He  also  submits  that  if  such  readjustment  were  based 
apon  an  erroneous  construction  of  sections  3852, 3854,  3855, 
and  3860,  he  has  no  power  to  correct  the  mistake,  it  being 
res  adjudicaia;  and  that  this  court  has  no  right  to  com- 
pel him  to  ascertain  the  existence  of  the  right  claimed  by 
the  petitioner  under  the  construction  of  doubtful  laws.     It 
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also  appears  from  such  exhibit  that  the  statements  under 
oath  forwarded  by  the  relator,  showing  the  revenues  of  his 
office,  furnished  the  basis  for  the  biennial  readjustment  of  his 
salary  for  the  years  mentioned  in  his  petition,  and  that  after 
the  salary  had  been  fixed  at  $2,900  a  year,  he  received  that 
amount  regularly,  without  complaint,  and  drew  his  requisi- 
tions upon  the  balance  of  the  revenue  of  his  office  for  ex- 
penses under  section  8860.  The  present  Postmaster-General 
insists  that  he  is  entitled  to  no  greater  salary  than  that  which 
was  fixed  at  the  time  of  such  readjustment. 

The  application  which  the  relator  now  makes  is  based 
upon  the  assumption  that,  in  point  of  law,  there  has  been  no 
readjustment  of  his  salary,  for  the  reason  that  those  formerly 
made  were  erroneous,  in  not  allowing  to  him  all  the  commis- 
sions upon  the  revenue  of  his  office  to  which  he  was  entitled 
under  section  8855. 

The  facts  are  now  sufficientlv  stated. 

Durant  ^  Homor,  for  the  relator. 

Now,  salary  is  neither  a  judicial  nor  a  ministerial  questioD 
in  the  first  place ;  it  is  altogether  legislative.  It  is  clear  the 
departments  cannot  increase  or  diminish  the  salaries  of  your 
honors,  or  of  any  other  officers  of  the  United  States,  because 
the  Uiw  fixes  them.  In  this  fixation  of  salary,  the  executive 
officers  act  first  upon  the  matter ;  but  ai  last  the  question 
rests  with  the  judiciary  to  say  what  the  law  is.  Had  the  law 
fixed  relator's  salary  at  $4,000,  and  the  executive  had  refused 
to  pay  it  on  request,  and  insisted  in  its  declarations  of  only  a 
portion  of  this  sum  bqing  due,  the  Court  of  Claims  would 
have  jurisdiction.  ( Williamson  v.  The  United  States,  28  Wall., 
411.) 

In  this  case  the  law  fixes  the  salary  with  the  identical  ac- 
curacy it  used  in  Williamson's  case.  The  result  was  to  be 
reached  by  certain  arithmetical  procedures  to  be  made  by 
the  defendant  upon  certain  figures  which  were  to  be  furnish 
ed  by  the  relator.  These  procedures  have  never  been  made 
in  point  of  law.     Our  case  proceeds  upon  the  theory  that  no 
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readjustment  has  ever  been  made.  The  judicial  action  both 
of  the  Court  of  Claims  and  the  Supreme  Court  is  based  on 
the  same  theory.  The  readjustment  can  only  be  made  in 
one  way.  No  choice  or  discretion  exists  in  the  officer.  He 
must  comply  exactly  with  the  mandate  of  the  law.  After 
the  figures  are  furnished  him  by  the  relator  there  can  be  but 
one  result  to  the  calculation.  The  law  does  not  provide  for 
two  difterent  salaries  for  the  same  time,  for  the  same  officer, 
for  the  same  performance  of  duty.  The  salary  is  one  certain 
sum,  ascertained  and  fixed  by  one  certain  account,  by  one 
certain  officer,  in  one  certain  way.  Id  cerium  est  quod  cerium 
reddi  poiesi. 

Your  honors,  therefore,  have  before  you  no  act  of  any 
kind  of  readjustment.  You  are  applied  to  for  relief,  not  in 
a  case  of  misfeasance  or  malfeasance,  but  of  absolute  nanr 
feasaiice.  Hence  all  that  portion  of  the  return  averring  a 
readjustment  is  irrelevant.  The  relator  asks  now,  for  the 
first  time,  of  your  honors,  to  insist  upon  the  performance  by 
the  Postmaster-General  of  an  act  of  duty  imposed  upon  him 
by  the  law,  directly  within  the  sphere  of  his  official  life,  in- 
volving no  choice  and  no  discretion.  Not  only  is  the  case  a 
plain  one  for  the  issuance  of  the  writ  from  the  ver}-  nature 
of  the  facts,  but  the  highest  authority  has  declared  it  the 
only  remedy. 

A.  A,  Freeman,  Assisiani  Aiiorney 'General^  for  the  respond- 
ent, cited  Untied  Siaies  v.  Lawrence^  3  Dallas,  48 ;  Decatur 
V.  Pauldiny,  14  Pet.,  497. 

In  the  first  place,  the  readjustment  of  the  salary  involved 
the  construction  of  a  doubtful  law,  as  laid  down  in  sections 
3855  and  3860  of  the  Kevised  Statutes.  In  the  second 
place,  that  law  was  construed  by  the  predecessor  of  the  Post- 
master-General, and  the  adjustment  made  and  the  salary 
allowed  in  accordance  with  the  construction  placed  by  the 
Postmaster-General  on  those  two  sections. 

Section  3860  of  the  Revised  Statutes  provides  that  certain 
allowances  may  be  made  to  postmasters  at  offices  of  the  first 
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and  second  classes  out  of  the  surplus  revenue  of  their  respect- 
ive offices,  that  is  to  say,  the  excess  of  box  rents  and  commis- 
sions over  and  above  the  salary  assigned  to  the  office. 

The  record  shows  that  these  allowances  were  rtiade  to  the 
relator  upon  his  requisition.  He  accepted  the  salary  assigned 
to  liim  of  two  thousand  nine  hundred  dollars,  made  no  ob- 
jection to  it  at  th^  time,  recognizing  the  fairness  of  the  allow- 
ance by  making  requisitions  upon  the  department  which  he 
knew  could  only  be  tilled  out  of  the  surplus  revenue  over  and 
above  his  salary.  It  was  impossible  for  the  Postmaster-Gen- 
eral to  allow  him  the  amount  of  salary  claimed,  and  also  the 
amount  required  by  him  for  the  items  of  rent,  fuel,  &c.,  as 
shown  in  his  accounts.  If,  then,  he  failed  to  receive  the  amount 
of  salary  to  which  he  was  entitled  under  the  law,  his  failure  is 
attributable  to  his  own  neglect  to  demand  it,  or,  what  is  still 
stronger  against  the  present  application,  was  his  recognition 
of  the  fact  of  its  correctness  by  drawing  upon  the  department 
for  supplies  which  he  knew  could  only  be  met  from  the  sur- 
plus revenue  of  his  office,  over  and  above  the  amount  of 
salary  that  he  is  entitled  to  receive. 

In  deciding,  then,  upon  the  question  as  to  whether  the 
entire  amount  of  the  revenue  of  his  office  should  be  paid 
him  as  a  salary,  thereby  rendering  it  impossible  to  make  any 
allowance  for  necessary  cost  of  rent,  &c.,  or  whether  two 
thousand  nine  hundred  dollars  should  be  allowed  him  as 
salary,  and  the  remainder  devoted  to  other  purposes,  the 
Postmaster-General  exercised  his  best  judgment,  and,  with  the 
acquiescence  and  consent  of  the  postmaster,  determined  upon 
the  latter  course.  In  accordance  with  that  adjustment  his 
salary  was  paid,  his  vouchers  for  rent,  light,  fuel,  &c.,  were 
presented  to  the  proper  department,  passed  upon  and  allowed, 
and  the  whole  matter  is  therefore  res  adfudicaia^  so  far  as  the 
action  of  the  Postmaster-General  is  concerned. 

These  adjustments,  it  must  be  borne  in  mind,  were  made 
at  the  times  required  bylaw,  and  were  not  objected  to  by  the 
relator.  It  is  therefore  insisted  that  he  is  estopped  now  from 
complaining  that  they  were  incorrect. 
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Whatever,  however,  may  be  the  opinion  of  the  court  a8  to 
the  correctness  of  the  original  adjustment,  it  is  surely  beyond 
the  power  of  the  court  to  compel  the  present  incumbent  to 
review  or  revise  that  adjustment;  for,  in  addition  to  having 
to  exercise  his  judgment  in  the  construction  of  the  statutes 
under  which  these  readjustments  are  made,  he  is  called  upon 
further  to  revise  and  review  the  action  of  his  predecessor.  It 
is  difficult  to  imagine  a  case  further  removed  from  the  exor- 
cise of  a  mere  ministerial  power  than  the  one  at  bar.  The 
right  of  mandamus  in  the  Marburg  case  was  maintained 
solely  upon  the  ground  that  the  act  required  to  be  done  in- 
volved the  exercise  of  no  discretion.  All  that  the  Secretarv 
was  required  to  do  was  to  deliver  up  a  commission  already 
made  out  and  signed.  In  the  case  of  Stokes  and  Stockton 
the  Postmaster-General  was  simply  required  to  enter  a  credit 
already  ascertained  to  be  due  the  petitioners. 

Cartter,  Ch.  J.,  announced  the  decision  of  the  court,  in 
substance  as  follows  : 

The  petition  is  predicated  on  the  right  of  the  postmaster 
to  the  enjoyment  of  a  salary  of  four  thousand  dollars  for  each 
year,  from  1872  to  1874  inclusive,  and  which  he  claims  he 
has  been  deprived  of  by  reason  of  the  refusal  of  the  Post- 
master-General to  readjust  his  compensation  for  that  period. 
He  asserts,  in  absolute  terms,  that  there  was  an  irregular  or 
unauthorized  adjustment,  but  that  there  has  been  no  adjust- 
ment at  all  of  his  salary,  and  he  would  be  entitled  to  the 
extraordinary  remedy  he  invokes  if  it  be  true  that  the  head 
of  the  department  still  refuses  to  complj*  with  the  law.  But 
it  turns  out,  upon  examination,  that  his  salary  was  readjusted 
by  the  proper  officer  at  the  time  required  by  the  statute,  and 
upon  data  furnished  by  himself  for  that  purpose,  under  oath, 
at  the  request  of  the  department.  The  real  ground  of  com- 
plaint is  that  he  was  entitled  to  a  greater  salary  than  that  he 
received.  He  therefore  asserts  there  was  no  adjustment. 
This  is  specious,  but  not  satisfactory. 

The  statutes  have  assigned  certain  duties  to  the  Postmaster- 
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General  for  the  purpose  of  regulating  the  salaries  of  post^ 
masters.  He  is  to  ascertain  the  revenues  of  each  office  at 
intervals  of  two  yeare  or  oftener,  according  to  his  own  judg- 
ment ;  and  upon  a  statement  of  facts  to  be  furnished  under 
oath  of  the  postmaster,  he  fixes  the  compensation,  and  this 
process  is  called  readjustment.  This  cannot  be  regarded  as 
a  merely  ministerial  function.  He  is  called  upon,  before 
coming  to  a  conclusion,  to  examine  details,  to  criticise  the 
materials  upon  which  he  is  to  act,  and  to  pronounce  a  result 
after  surveying  the  whole  matter,  including  the  interests  of 
the  government  and  the  rights  of  the  officer  which  are  in- 
volved. It  is  a  delicate  and  important  duty,  and  implies  a 
much  higher  exercise  of  discretion  than  the  mere  ministerial 
duty  of  computing  figures  into  sums-total. 

The  review  of  these  statutes  and  the  instrumentality  by 
which  salaries  from  time  to  time  are  adjusted,  is  a  labor  of 
great  discrimination  and  nice  reasoniiig,  as  we  have  discov- 
ered in  the  discussion  of  this  case,  and  involves  the  exercise 
of  skill,  ability,  and  discretion..  Now,  the  Postmaster-Gen- 
eral can  be  compelled  to  enter  upon  the  performance  of  this 
duty,  but  after  he  has  acted  and  reached  a  result  he  is  be- 
yond the  reach  of  the  compulsory  process  of  mandamus. 
This  view  is  fatal  to  the  application  in  this  case.  The  genius 
of  this  writ,  as  explained  by  the  Supreme  Court  and  by  this 
court,  is  to  put  an  officer  in  motion  to  perform  a  duty  de- 
volving upon  him  by  the  law,  and  which  he  neglects  or 
refuses  to  perform.  It  requires  him  simpl}'  to  act,  but  if  that 
action  involves  discretion  he  cannot  be  controlled  in  its  ex- 
ercise. Now,  tested  by  this  rule,  how  does  the  case  stand 
upon  the  facts?  Mr.  Creswell  was  Postmaster-General  in 
1872  and  in  1874.  The  readjustment  of  the  salary  of  the 
relator  was  fixed  at  that  time,  and  he  received  it.  The  com- 
missions were  fixed  according  to  the  revenue  received,  and 
allowances  were  made  for  expenses  which  absorbed  the  whole 
amount  collected  at  the  office.  This  happened  in  1872,  and 
again  in  1874.  The  postmaster  acquiesced  in  that  adjust- 
ment, and  made  his  requisition  to  defray  the  expenses  of  the 
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office  with  reference  to  it.  He  now  seeks  to  repudiate  the 
action  of  the  department,  to  ignore  his  own  conduct  in  the 
matter,  and  to  compel  the  present  incumbent  to  make  a  re- 
adjustment of  a  salary  which  was  fixed  by  his  predecessor 
years  ago.  The  former  Postmaster-General  has  acted,  and 
there  is  no  authority  to  compel  his  successor  to  go  back  and 
undo  the  result  and  establish  another  standard  of  compensa- 
tion for  any  postmaster.  As  a  precedent  it  would  be  ex- 
tremely injurious.  Nothing  but  anarchy  would  follow.  It 
would  have  a  tendency  to  resolve  the  administration  of  the 
executive  departments  into  the  judicial  forum,  and  infringe 
upon  the  constitutional  distinction  between  the  executive  and 
judicial  branches  of  the  government.  We  are  disposed  to 
k«ep  this  writ  within  the  restricted  limits  defined  by  the  de- 
cisions, and  to  hold  that  it  can  only  issue  in  a  case  where  the 
'  law  points  out  clearly  a  duty  of  a  ministerial  character.  We 
do  not  think  the  case  now  before  us  furnishes  any  occasion 
for  its  use,  and  therefore  deny  the  application. 


THE  UNITED  STATES,  EX  REL.  R.  C.  WALLACE,  v.  DAVID 
M.  KEY,  POSTMASTER^GENERAL  OF  THE  UNITED 
STATES. 

At  Law.— No.  19,446. 

This  court  will  not  gniiit  a  rule  on  the  Postmaj^tei-Genei-al  to  show  cau.se 
why  he  should  not  be  compelled  to  perform  an  executive  act  which 
requires  investigation  and  the  exercise  of  judgment,  in  a  case  whcM'e 
it  appears  from  the  petition  itself  that  lie  has  acted  upon  the  subject 
and  disposed  of  the  question  submitted  to  his  judgment. 

STATEMENT   OF  THE   CASE  AND   DECISION. 

This  is  the  petition  of  R.  C.  Wallace,  of  the  Territory  of 
MoutaDa,  foi*  a  mandamus  to  the  Postmaster-General.  The 
case  stated  in  the  petition  is  as  follows:  That  hy  section  8949 
of  the  Revised  Statutes,  all  conti'acts  for  carrying  the  mail 
shall  Be  in  the  name  of  the  United  States,  and  shall  be 
22 
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awarded  to  the  lowest  bidder  tendering  sufficient  gaarantieft 
for  faithful  performance,  without  other  reference  to  the  mode 
of  transportation  than  may  be  necessai'v  to  provide  for  the 
due  celerity,  certainty,  and  security  thereof;  tliat  the  peti- 
tioner was  the  lowest  bidder  for  a  certain  mail  route  in  the 
Territory  of  Montana  for  the  sum  of  $4,700  per  annum,  and 
filed  the  oath  and  bond  required  by  law  for  the  faithful  per- 
formance of  said  service,  and  that  it  thereupon  became  the 
duty  of  the  Postmaster-General  to  award  the  contract  for  said 
service  to  the  petitioner,  but  that  he  refused  so  to  do,  but  did 
award  the  same  to  Hugh  F.  Galen  and  Leander  W.  Black; 
that  the  proposal  made  by  them  was  without  the  oath  of  the 
said  bidders  affixed  thereto  that  they,  or  either  them,  had  the 
pecuniary  ability  to  perform  said  contract,  or  that  their  bid 
was  made  in  good  faith ;  that,  however,  they  pretended  to 
file  a  bond  according  to  law,  but  that  neither  of  them  signed' 
it  before  a  certificate  was  made  thereon  by  any  postmaster, 
as  required  by  law ;  that  a  certificate  at  the  toot  of  said  bond 
by  H.  Course,  postmaster  at  Helena,  Montana  Territory,  by 
J.  Mottatt,  deputy,  to  the  effect  that  said  Galen  and  Black 
had  signed  said  bond  as  required  by  law,  was  untrue  and 
false,  as  the  Postmaster-General  had  been  notified;  that  no 
contract  has  yet  been  executed,  and  that  the  awarding  of  aaid 
contract  to  Galen  and  Black,  and  the  refusal  to  award  the 
same  to  petitioner,  was  a  breach  of  ministerial  duty  on  the 
part  of  David  M.  Key,  Postmaster-General,  and  which  duty 
he  can  still  perform. 

The  prayer  is,  that  the  writ  issue  requiring  him  to  show 
cause  why  he  should  not  be  compelled  to  enter  into  a  con- 
tract with  petitioner  in  the  name  of  the  United  States  for  said 
service,  &c.  The  petition  was  submitted  to  the  consideration 
of  the  court,  and  on  the  following  morning  the  court  an- 
nounced that  they  had  come  to  the  conclusion  not  to  grant  a 
preliminary  order  to  show  cause  upon  the  face  of  the  petition 
itself,  sayjng  that  the  Supreme  Court  has  decided  that  the 
late  Circuit  Court  of  this  District  had  jumdiction  to  issue  a 
writ  of  mandamus  to  the  PostmaBter-General  to  compel  him 
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to  perform  a  merely  ministerial  act,  and  as  to  which  he  had 
no  discretion;  (Kend/iU  v.  United  States,  12  Peters,  524;)  and 
soon  afterwards,  in  Decatur  v.  Panldmffy  14  Peters,  497,  they 
decided  that  the  writ  could  not  be  isvsued  to  compel  the  Sec- 
retary of  the  Navy  to  perform  an  executive  act  not  merely 
ministerial,  but  involving  the  exercise  of  judgment.  When 
they  have  subsequently  had  occasion  to  discuss  this  subject, 
they  have  always  held  that  this  writ  was  restricted  to  the  ex- 
ercise of  ministerial  duty  alone. 

A  moment's  reflection  will  discover  that  in  the  present  case 
there  is  matter  of  investigation  and  for  the  exercise  of  j  udgment 
upon  the  statement  made  in  the  petition.  The  facts  were 
before  the  Postmaster-General,  and  he  has  acted  upon  them 
and  decided  that,  in  his  judgment,  Galen  and  Black  were  the 
lowest  responsible  bidders.  He  has,  therefore,  disposed  of 
the  question  submitted  to  his  judgment,  and  with  that  we 
have  no  right  to  interfere.    The  rule  to  show  cause  is  refused. 

Matt  H,  Carpenter  and  James  H.  Eiaenberg^  for  petitioner. 


NICHOLAS  H.  SHEA  v.  JAMES  C.  DULIN,  WILLIAM  B. 
MOORE,  WILLLAM  F.  HOLTZMAN,  DAVID  L.  MORRI- 
SON, BRAINARD  H.  WARNER,  LEMUEL  M.  SAUNDERS, 
EUGENE  CARUSI,  THEODORE  F.  GATCHEL,  M.  D.  PECK, 
JAMES  L.  BARBOUR,  AND  JOHN  A.  HAMILTON. 

Equity.— No.  4960. 

I.  In  a  bill  by  a  Judgment  crciditor,  it  is  absolutely  necessary  to  aver 
that  an  execution  lias  been  issued  and  duly  returned  nulla  bona  ; 
and  it  is  not  sufficient  siinpiy  to  aver  that  the  defendant  has  no 
property  subject  to  execution. 

H.  It  is  not  competent  for  a  court  of  equity,  at  the  instance  of  a  subse- 
quent incumbrancer,  to  divest  trustees  of  the  title  to  property  vested 
in  them  for  a  particular  purpose,  in  special  confldencoand  with  cer- 
tain discretionary  powers,  and  to  substitute  in  their  place,  witiiout 
their  consent,  any  other  person  or  persons  to  make  a  sale  of  the 
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property  or  to  execute  the  trn«t,  in  the  absence  of  fraud.  Incompe- 
tency, misconduct,  h'regularity,  or  other  special  equity. 

The  case  is  stated  in  the  opinion  of  the  court. 

Hanna  ^  Johvsov^  for  complainants. 

Bimey  ^  Bimeyy  Edwards  ^  Barnard^  and  E.  Carusi^  for 
defendants. 

Mr.  Justice  Olin  delivered  the  opinion  of  the  court  : 

This  is  an  appeal  from  a  decree  of  the  special  term  in 
equity,  vacating  a  sale  of  sub-lot  8,  square  365,  in  this  city, 
made  by  the  defendants  Warner  and  Morrison  to  the  defend- 
ant Qatchell,  appointing  a  new  trustee  and  directing  a  resale 
of  said  lot,  in  a  suit  instituted  by  the  complainant  as  a  judg- 
ment creditor  of  the  defendants  Dulin  and  Moore. 

The  cause  was  heard  on  .the  bill  and  the  answers. 

From  the  pleadings  it  appears  that  on  December  11, 1875, 
this  lot  was  conveyed  to  the  defendants  Dulin  and  Moore 
subject  to  two  deeds  of  trust  thereon ;  the  first  to  the  defend- 
ants Warner  and  Morrison  to  secure  the  payment  of  a  certain 
promissory  note  of  the  said  Dulin  and  Moore  for  (2,000,  the 
other  to  the  defendant  Saunders  to  secure  another  note  for 
|500,  made  by  the  same  parties. 

On  April  6,  1876,  the  complainants  recovered  a  judgment 
on  the  law  side  of  this  court  against  the  defendants  Dulin 
and  Moore  for  $200,  interest  and  costs,  and  on  May  12, 1876, 
issued  2^  Jim  facias  thereon. 

On  May  16,  1876,  complainant  tiled  his  bill  in  this  cause 
making  the  trustees  under  said  deeds  of  trust  and  the  holder 
of  the  note  under  the  one  last  recorded  parties  thereto. 

At  the  time  of  filing  the  bill  the  execution  issued  on  com- 
plainant's judgment  had  not  been  returned  nulla  bona^  and  it 
was  not  so  returned  until  July  5, 1876. 

The  complainants  asked  that  the  whole  title  to  this  lot,  and 
certain  other  real  estate  mentioned  in  the  bill,  be  sold,  and 
the  proceeds  of  sale  distributed  among  the  parties  entitled. 

On  September  26, 1876,  Warner  and  Morrison  filed  their 
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answer,  stating  that  as  trustees  under  said  trust,  and  iu  pur- 
suance of  the  provisions  thereof,  they  sold  the  said  lot  to 
Gatchel  on  June  14,  1876,  and  had  executed  a  deed  of  the 
same  to  him,  and  that  on  the  22d  of  the  same  month  the  lat- 
ter conveyed  the  same  to  the  defendant  Warner  and  one 
"William  H.  Ward  to  secure  a  note  made  by  Gatchel  to  the 
order  of  George  E.  Emmons  for  $2,000. 

The  sale  under  the  deed  of  trust  and  the  execution  of  the 
deed  to  Gatchel,  and  of  the  trust  to  secure  Emmons,  all  trans- 
pired prior  to  the  return  of  the  Jieri  facias  on  the  complain- 
ant's judgment  against  Dulin  and  Moore. 

No  proceedings  were  instituted  by  the  complainant  to  set 
aside  the  sale  made  by  said  trustees  after  their  answers  dis- 
closed that  fact;  no  charges  of  fraud,  irregularity,  or  incom- 
petency on  their  part  are  made  or  even  intimated ;  no  offer 
to  redeem  made  by  complainant,  or  proof  of  any  kind  to 
show  that  the  property  sold  for  an  inadequate  price ;  the  com- 
plainant simply  relied  on  the  bill  as  filed  before  the  sale  and 
the  pleadings  in  the  cause. 

A  decree  pro  confesso  was  obtained  against  Dulin  and 
Moore;  all  the  other  parties  to  the  bill  duly  answered.  Ward 
and  Emmons  are  not  made  parties. 

On  February  15,  1877,  the  court  below  decreed  that  Dulin 
and  Moore  were  indebted  to  complainant  on  their  said  judg- 
ment; that  he  had  tiled  his  bill  to  enforce  the  lien  thereof 
against  said  lot;  that  the  property  was  incumbered  as 
stated ;  that  defendants  Gatchel,  Warner,  and  Morrison  were 
served  with  process  May  17,  1876;  that  said  lot  had  been 
sold  by  Warner  and  Morrison  under  said  deed  of  trust  and 
purchased  at  such  sale  by  Gatchel;  that  said  sale  be  vacated 
and  set  aside,  and  that  said  lot  be  sold  by  James  M.  Johnston, 
•who  was  appointed  trustee  for  that  purpose,  and  proceeds 
brought  into  court. 

From  this  decree  Gatchel,  Warner,  and  Morrison  appealed. 

It  is  now  sought  to  reverse  the  decree  below  because — 

First.  The  court  could  have  no  jurisdiction  in  the  cause 
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until  an  execution  on  the  judgment  had  been  duly  returned 
nulla  bona. 

That  not  being  done  until  after  the  bill  was  filed,  and  after 
the  sale  by  Warner  and  Morrison  under  said  deed  of  trust, 
the  court  was  without  jurisdiction  in  the  premises. 

Second.  In  a  judgment  creditor's  bill  seeking  payment  <rf 
a  judgment  from  the  equitable  interests  of  a  defendant  in 
real  estate,  a  court  of  equity  can  sell  no  more  than  the  inter- 
est of  the  judgment  defendant,  which  in  this  case  is  the  equity 
of  redemption  only. 

Third.  That  the  whole  title  cannot  be  sold  in  a  suit  of  this 
character,  in  the  absence  of  agreement  to  that  effect  on  the 
part  of  those  holding  the  legal  estate  or  prior  incumbrance, 
and  that  a  court  of  equity  is  without  power  to  remove  trustees 
under  a  deed  of  trust  executed  in  due  form,  or  to  interfere 
with  their  powers,  vested  rights,  or  duties  thereunder,  at  the 
instance  of  a  subsequent  incumbrancer  with  notice  of  the 
trust,  in  the  absence  of  fraud  or  incompetency  on  their  part, 
or  irregularity  in  the  execution  of  the  power. 

On  behalf  of  complainant  it  is  insisted  that  it  is  not  necea- 
sarv  in  a  case  of  this  kind  that  a  return  of  nuUa  bona  be  made 
by  the  marshal  before  filing  the  complaint,  and  that  the 
averment  in  the  bill  that  an  execution  had  issued  and  that 
the  judgment  debtors  have  no  property  subject  to  execution 
at  law,  is  sufficient  to  give  the  court  jurisdiction,  and  that  thi« 
fact  may  be  proved  before  final  hearing. 

I  am  of  opinion  that  it  is  absolutely  necessary  that  the  bill 
when  tiled  aver  that  an  execution  has  been  issued  and  duly 
returned  nulla  bona,  and  that  such  fact  appear  before  a  court 
of  equity  has  jurisdiction  over  the  property  of  a  debtor  sought 
to  be  sold  by  a  creditor,  and  that  an  averment,  in  the  absence 
of  such  return,  that  the  debtor  has  no  property  subject  to  ex- 
ecution at  law,  is  not  sufficient ;  and  that  the  only  evidence 
admissible  to  show  that  the  creditor  is  without  remedy  at 
law,  is  the  return  of  nulla  bona,  by  a  proper  officer. 

The  return  is  the  highest  proof  known  to  the  law.  The 
Supreme  Court  of  the  United  States,  in  the  case  of  Jones  v. 
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Green f  1  Wall.,  380,  says:  ''A  court  of  equity  exercises  its 
jurisdiction  in  favor  of  a  judgment  creditor  only  when  the 
remedy  afforded  him  at  law  is  ineffectual  to  reach  the  prop- 
erty of  the  debtor,  and  that  when  the  aid  of  the  court  is  in^ 
voked  it  looks  only  to  the  execution,  and  the  return  of  the 
officer  to  whom  the  execution  was  directed.  The  execution 
shows  that  the  remedy  afforded  at  law  has  been  pursued,  and 
of  course  is  the  highest  evidence  of  the  fact.  The  return 
shows  whether  the  remedy  has  proved  effectual  or  not ;  and 
from  the  embarrassments  which  would  attend  any  other  rule, 
the  return  is  held  conclusive." 

The  couvt  below  being  wholly  without  jurisdiction  when 
the  bill  was  tiled,  none  could  be  acquired  by  an  amended  or 
supplemental  bill  so  as  to  affect  vested  rights  acquired  be- 
tween the  filing  of  the  original  bill  and  the  amendment.  (See 
81  Miss.,  454;  5  Bosw.,  (N.  Y.,)  477;  5  Sand.,  197.) 

I  am  also  of  the  opinion  that  it  is  not  competent  for  a  court 
of  equity,  at  the  instance  of  a  subsequent  incumbrancer,  to 
divest  trustees  under  deeds  of  trust  of  the  title  to  property 
vested  in  them  by  parties  competent  to  contract,  for  a  par- 
ticular purpose,  upon  special  confidence  and  with  certain  dis- 
cretionary powers,  and  to  substitute  in  their  place,  without 
their  consent  and  of  all  interested  in  the  premises,  any  other 
person  or  persons  to  make  a  sale  of  the  property  or  to  exe- 
cute tlie  trust,  in  the  absence  of  fraud,  incompetency,  miscon- 
duct, irregularity,  or  the  like.  In  this  case  no  such  consent 
appears,  and  there  is  not  even  an  intimation  or  suspicion  of 
any  misconduct,  incompetency,  or  irregularity  on  the  part  of 
the  gentlemen  who  made  this  sale. 

Deeds  of  trust  to  secure  debts  are  recognized  in  law  as 
valid,  and  the  authority  granted  to  the  trustees  and  its  exer- 
cise are  matters  which  rest  wholly  upon  the  convention  of 
the  parties  thereto,  and  the  contract  and  the  rights  of  the 
parties  thereunder  cannot  be  disturbed  by  either  a  court  of 
equity  or  of  law,  except  upon  certain  well-known  principles 
which  govern  all  contracts. 

The  court  cannot  by- main  strength  lay  hold  of  trustees 


844  Supreme  Court,  D.  C.     [From  1877 


T^ler  V.  Busey, 


under  deeds  of  trust  and  divest  thera  and  other  parties  inter- 
ested of  their  rights  and  powers  thereunder. 

In  the  case  of  The  Bank  of  the  Metropolis  v.  GnUschlick,  14 
Peters,  p.  19,  it  was  held  that  in  the  case  of  a  deed  of  trust, 
unless  in  case  of  some  extrinsic  matter  of  equity,  a  court  of 
equity  never  interferes;  and  the  only  right  of  the  grantor  in 
the  deed  is  the  right  to  whatever  sui'plus  may  remain,  after 
sale,  of  the  money  for  which  the  property  sold. 

Applying  the  principle  laid  down  in  this  case  to  the  one  at 
bar,  it  is  clear  that  there  is  nothing  for  the  complainant  on 
his  judgment,  there  being  no  surplus  of  the  proceeds  of  sale 
after  the  payment  of  the  $2,000  note  secured  under  the  trust, 
and  that  so  far  as  this  property  is  concerned  the  bill  should 
be  dismissed. 

Had  the  court  jurisdiction  when  the  bill  was  filed,  the  only- 
relief  the  complainant  was  entitled  to,  as  against  the  trustees 
and  the  parties  secured  by  the  deeds  of  trust,  was  a  discovery 
as  to  the  amount  due,  so  that  the  value  of  the  equitable  inter- 
est of  Dulin  and  Moore  could  be  ascertained  and  an  intelli- 
gent sale  made. 

I  am  clear  the  decree  for  a  sale  of  the  whole  title  without 
the  consent  of  the  trustees  and  the  beneficiary  under  the  trust 
is  erroneous.  The  decree  below  should  be  reversed  and,  as 
to  the  said  lot  8,  the  bill  be  dismissed  with  costs. 


W.  BOWIE  TYLER  v.  SAMUEL  C.  BUSEY. 
Equity.— No.  6127. 

I.  The  contract  oblig^alion  ol  parties  to  ne<fotiable  paper  is,  tliat  a  per- 
son nialvcs  a  note  because  lie  owes  tlie  money  to  tlie  payee  and  en- 
dorser, and  no  one  is  nnder  any  obligation  to  deal  with  it  under  any 
other  pi-esiimption. 

IL  Where  a  note  is  made  for  t\w  accommodation  of  the  payee,  and  the 
latter  puts  up  his  own  property  us  collateral  security  for  its  paym«Mit 
upon  obtaining  a  discount  thereof,  sur.h  collateral  may  be  changed 
to  secure  other  liabilities,  where  the  holder  liad  no  notice  that  the 
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maker  inado  it  for  such  accoinmodatioii,  and  had  no  notice  of  anj' 
agt^ement  between  the  original  parties  that  tlie  pa^'ee  was  to  secnre 
its  payment. 

STATEMENT   OF   THE   CASE   AND   DECISION. 

Complainant's  bill  alleges,  in  substance,  that  be  gave  to  Will- 
iam Tyler,  and  solely  for  the  acconiniodation  of  the  latter,  his 
promissory  note,  dated  26th  October,  1875,  and  payable  sixty 
days  after  date,  with  interest  at  the  rate  of  eiglit  per  cent,  per 
annum,  at  the  bank  of  Offley  &  Co.,  in  Washington,  D.  C; 
that  said  note  was  given  with  the  understanding  that  the  payee, 
on  negotiating  it,  should  secure  it  by  a  good  and  sufficient 
collateral;  that  said  paj-ee  negotiated  the  note  to  defendant, 
pledging  as  security  for  its  payment  a  coupon  bond  of  the 
Orange  and  Alexandria  Railroad  Company  for  the  sum  of 
five  hundred  dollars,  with  coupons  to  and  including  1st 
March,  1875,  and  that  the  value  of  this  bond  was  more  than 
sufficient  to  satisfy  the  note;  that  when  the  note  was  about 
to  mature,  the  defendant,  still  holding  said  collateral,  agreed 
to  give  complainant  time;  that  complainant  gave  defendant 
bis  note  for  two  hundred  and  fifty  dollars,  dated  28th  Decem- 
ber, 1875,  and  payable  thirty  days  after  date,  with  interest  at 
eight  per  cent,  per  annum,  at  the  office  of  Kiggw  &  Co.,  and 
took  up  the  original  note;  that  subsequently  the  defendant 
told  complainant  that  if  he  would  pay  said  renewal  note  and 
get  an  order  for  said  bond  from  William  Tyler,  he  would 
deliver  said  collateral  to  complainant;  that  complainant  pro- 
cured such  order,  and  offered  defendant  the  money  to  take 
up  the  note  upon  the  surrender  of  the  bond,  but  defendant 
refused  to  surrender  the  same,  and  that  complainant  is  still 
ready  and  willing  to  pay  said  note  upon  the  delivery  of  the 
bond;  that  defendant  has  instituted  on  the  law  side  of  this 
court,  in  case  number  16,328  of  the  law  docket,  a  suit  agiiitmt 
complainant  upon  the  said  note.  Complainant  thereibre  asks 
for  an  injunction  against  said  action  at  law,  and  for  the  sur- 
render of  the  said  collateral,  and  prays  that  defendant  shall 
answer.    Defendant's  oath  is  not  waived. 
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Defendant's  answer  denies  all  knowledge  that  said  oriisinal 
note  was  given  for  accommodation,  or  was  given  with  the 
alleged  understanding  as  to  collateral  security,  and  therefore 
denies  the  fact;  denies  that  at  the  time  said  original  note 
matured  or  was  renewed,  he  held  said  bond  as  collateral  for 
the  same ;  and  alleges  that  on  15th  November,  1875,  long 
before  maturity  of  the  original  note,  said  William  Tyler 
had  executed  and  delivered  to  him  an  assignment  and  agree- 
ment, whereby  the  said  bond,  with  other  securities,  were 
pledged  to  secure  the  endorsement  of  said  William  Tyler 
on  certain  notes  described  in  the  agreement  and  held  by  de- 
fendant ;  that  thereby  the  said  bond  was  transferred,  as  col- 
lateral security,  from  the  particular  note  described  in  the  bill 
of  complaint  to  the  liabilities  described  in  the  assignment. 
He  denies  that  he  had,  at  the  time  of  said  transfer,  any  notioe 
or  knowledge  that  said  original  note  was  claimed  by  com- 
plainant to  be,  or  was  in  fact,  an  accommodation  note ;  and 
alleges,  on  the  contrary,  that  he  was  informed,  whon  he  took 
said  note,  and  believed  the  fact  to  be,  that  it  was  given  to 
payee  in  satisfaction  of  a  debt  due  from  complainant.  He 
denies  that  he  ever  told  complainant  that  he  would  deliver 
said  bond  to  him  on  payment  of  said  renewal  note  and  pres- 
entation of  an  order  for  it  from  William  Tvler,  and  denies 
that  such  order  was  procured  by  complainant  with  any  such 
underetanding.  He  denies  that  complainant  tendered  him 
the  money  to  take  up  said  note,  or  informed  defendant  that 
he  had  an  order  for  said  bond ;  but  admits  that  complainant 
said  he  was  ready  to  pay  said  note  on  receiving  said  bond, 
and  that  defetidant  refused  to  surrender  the  same.  He  ad- 
raits  the  institution  of  the  action  at  law,  and  denies  specifi- 
cally each  allegation  of  fraud. 

The  bill  and  answer  were  both  under  oath. 

It  will  be  observed  from  this  statement  of  the  pleadings, 
that  the  complainant  alleges  that  he  became  the  maker  of 
the  note  in  question  for  the  accommodation  of  William  Ty- 
ler, his  brother,  and  he  testifies  as  a  witness  to  the  same  facts^ 
The  defendant  denies  this  in  his  answer,  and  in  his  testi- 
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inony  he  swears  that  William  Tyler  came  to  his  office  with 
the  note,  and  stated  that  his  brother,  W.  Bowie  Tyler,  had 
given  it  to  him.in  payment  of  the  last  installment  which  he 
owed  him  for  some  property  which  he  had  purchased  from 
him,  William  Tyler.  It  is  also  clear,  from  the  evidence  in 
the  case,  that  the  defendant  Busey  had  no  notice  or  knowl- 
edge that  complainant  was  au  accommodation  maker  until 
after  the  note  was  dne.  The  allegation  in  the  hill,  that  the 
note  was  given  to  William  Tyler  by  the  complainant  with 
the  understanding  that  the  payee,  on  negotiating  it,  should 
secure  it  by  good  and  sufficient  collateral,  may  also  be  ac- 
cepted as  a  fact  in  the  case.  The  answer,  however,  denies 
all  notice  or  knowledge  of  the  alleged  understanding  as  to 
collateral  security;  and  Busey,  in  his  testimony,  swears  posi- 
tively that  when  he  took  said  note  he  told  William  Tvler 
that  he  would  require  security,  and  that  the  latter  then  left 
with  him  a  $500  Orange  and  Alexandria  Railroad  bond  as 
collateral  security,  and  that  he  made  a  memorandum  on  the 
margin  of  the  note  that  it  was  so  secured.  He  also  swears 
that  William  Tyler  said  nothing  to  him  about  any  arrange- 
ment between  himself  and  his  brother  in  relation  to  the 
bond  when  it  was  so  deposited  at  the  time  he  bought  the 
note. 

Another  circumstance  in  the  case  relates  to  the  assignment 
set  up  in  the  answer.  This  assignment  was  executed  on  the 
15th  November,  1875.  The  note  was  not  due  till  the  28th 
of  December  tbllowing.  Busey  testifies  that  he  held  certain 
notes  which  he  had  discounted  for  William  Tyler;  that  be 
became  persuaded  that  some  of  these  notes  were  not  genuine, 
and  that  he  mentioned  this  to  William  Tvler,  who  then 
promised  to  make  this  assignment  in  order  to  make  Busey 
entirely  secure;  that  he  knew  the  note  of  W.  Bowie  Tyler 
was  genuine,  and  that  he  supposed  William  Tyler  was  the 
owner  of  the  bond,  and  that  he  got  it  from  him  as  his  own 
property.  There  appears  to  be  no  doubt  but  that  it  was  his 
own  personal  property.  The  assignment  in  question  em- 
braced this  bond  as  collateral  security  for  other  debts.     He 
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also  states  that  he  sold  the  bond  by  virtue  of  such  assign- 
ment, and  applied  the  proceeds  to  the  payment  of  the  notes 
mentioned  in  the  assignment,  and  which  were  not  paid  at 
maturity.  It  appears,  from  his  answer  and  his  testimony, 
that  the  assignment  was  made,  and  the  proceeds  of  the  bond 
applied  to  other  liabilities  several  weeks  before  the  maturity 
of  complainant's  note,  and  before  Busey  had  notice  that  com- 
plainant was  an  accommodation  maker  thereon. 

Another  fact  remains  to  be  stated:  the  note  was  renewed, 
complainant  paying  the  interest  and  giving  a  new  note  for 
the  same  amount,  payable  in  thirty  days.  It  was  about  this 
time  that  Busey  is  shown  to  have  acquired  a  knowledge  that 
complainant  was  an  accommodation  maker,  and  after  he  had 
sold  the  bond  in  question  and  applied  the  proceeds  as  already 
mentioned.  When  complainant  called  upon  Busey  with  the 
money  to  take  up  the  note  given  in  renewal,  and  having  an 
order  from  William  Tyler  for  the  bond,  the  defendant  re- 
fused to  surrender  the  bond,  claiming  it  under  the  aforesaid 
assignment.  These  are  all  the  facts  material  to  be  consid- 
ered. 

On  the  hearing  below,  the  special  term  decreed  a  perpetual 
injunction  in  the  action  at  law,  and  required  the  proceeds  of 
the  sale  of  the  bond  to  be  first  applied  to  the  payment  of  the 
note  of  W.  Bowie  Tyler.  The  cause  is  here  upon  an  appeal 
from  this  decree. 

At  the  conclusion  of  the  argument,  all  the  justices  who 
beard  the  case  were  of  opinion  that  the  decree  below  ought 
to  be  reversed,  mainly  on  the  ground  that  upon  the  face  of 
the  note  the  complainant  appeared  as  the  maker  and  debtor 
and  William  Tyler  as  the  payee  and  creditor,  and  that 
the  note  itself  certified  this  relation  of  responsibility  among 
the  parties  to  it.  The  contract  obligations  of  parties  to 
negotiable  paper  are  established  to  be,  that  a  person  makes 
a  note  because  he  owes  the  debt  to  the  payee  and  endoreer, 
and  no  one  is  under  any  stress  to  deal  with  it  upon  any 
other  presumption.    In  the  absence  of  any  notice  to  Busey, 
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he  was  at  liberty  to  infer  this  relation  of  the  parties  upon  the 
paper  when  he  bought  it  from  William  Tyler. 

And  again,  when  Busey  demanded  collateral  security  from 
William  Tyler,  he  had  a  right  to  infer  that  the  bond  belonged 
to  him ;  and  there  is  no  doubt  but  that  it  was  his  own  indi- 
vidual property,  and  he  delivered  it  to  Busey  on  his  own  ac- 
count and  to  procure  a  discount  for  his  own  use.  Busey  had 
no  knowledge  of  any  understanding  between  the  complainant 
and  his  brother,  William  Tyler,  upon  the  subject  of  securing 
the  payment  of  the  note  when  discounted,  nor  did  he  know 
that  their  responsibility  on  the  paper  was  different  from  what 
it  appeared  to  be  on  its  face.  In  view  of  these  features  of 
the  testimony,  the  court  could  not  see  why  William  Tyler 
could  not  assign  the  bond,  with  the  consent  of  Busey,  to 
secure  any  other  liability.  It  was  equally  for  the  benefit 
of  William  Tyler,  whose  property  it  was,  and  without  any 
notice  to  Busey,  at  the  time  of  such  transfer,  that  the  com- 
plainant was  a  surety  or  entitled  to  any  other  equity. 

The  decree  is  reversed  and  the  bill  dismissed. 

William  D.  CassiUy  for  complainant. 
James  ^  Saville^  for  defendant. 


ANNE   F.   DARBY  v.   THE  FBEEDMAN'S   SAVINGS  AND 

TRUST   COMPANY  ET   AL. 

Equity.— No.  4680. 

I.  A  married  woman  who  mortgages  her  separate  estate  for  the  debt  of 

her  husband  acquires  the  riglits  aud  privileges  of  a  surety. 

II.  If  tlie  principal  could  claim  a  right  of  act-ott'  in  a  court  of  equity,  the 

suiTtj'  is  entitled  to  the  same  b«.Miefit.  This  principh*  applied  to  a 
Ciise  where  a  hnsband  and  wife  united  In  executing  a  trust  deed  upon 
his  proyierty,  and  also  upon  her  separate  estate,  to  secure  the  prom- 
issory note  of  the  husband  to  a  trust  company  which  became  insolv- 
eut«  having  in  its  hands  at  the  time  of  its  failure  a  oisli  deposit  of  the 
wife ;  and  after  the  death  of  the  husband  It  was  decided  that  the 
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clflim  of  the  wifo  nif^ht  be  set  off  against  that  of  the  trust  coiii[»aiij, 
and  that  ihe  latter  was  entitled  oulv  to  the  difference  between  the 
two  amounts. 

STATEMENT   OF   THE   CASE. 

The  statement  is  mainly  taken  from  the  brief  of  defend- 
ant's counsel. 

The  bill  in  this  cause  alleges  that  the  complainant  is  the 
owner  of  lots  numbered  317  to  833  inclusive,  in  Uniontown, 
county  of  Washington,  District  of  Columbia,  and  that  she  is 
the  sole  executrix  of  the  last  will  and  testament  of  Ralph  H. 
Darby,  deceased,  late  of  said  county  and  District. 

That  by  a  certain  deed  of  trust  dated  August  23, 1872,  the 
said  lialph  H.  Darby  and  said  complainant,  his  wife,  intended 
to  convey  the  said  lots  unto  the  defendants  Alvord  and  Stick- 
ney,  in  trust,  to  secure  to  the  defendant  the  Freedman's  Sav- 
ings and  Trust  Company  the  payment  of  a  certain  promissory 
note  of  said  Ralph  H.  Darby  of  same  date,  tor  the  sum  of 
J2,000,  bearing  interest  at  the  rate  of  ten  per  centum  per  an- 
num. The  said  trust  deed  contains  the  ordinary  provisions 
as  to  sale  upon  default  in  payment  of  said  note  or  interest, 
and  release  and  reconveyance  upon  payment  of  the  said  debt. 
That  said  note  is  now  held  by  the  defendants  Creswell,  Purvis, 
and  Leipold. 

That  the  said  Ralph  H.  Darby  at  the  time  of  the  execution 
of  the  said  deed  of  trust  was  seized  in  fee-simple  of  lots  317 
to  321  inclusive,  and  was  seized  in  fee-simple  of  the  residue 
in  trust  for  said  complainant  during  her  life,  and  after  her 
death  in  trust  for  the  heirs  of  said  complainant  by  the  said 
Ralph  begotten  or  to  be  begotten,  in  fee-simple,  subject  to  a 
power  of  direction  and  appointment  reserved  to  said  com- 
plainant. 

That  said  Ralph  H.  Darby  died  on  the  9th  of  March,  1876, 
and  by  his  will  devised  and  bequeathed  to  the  complainant 
all  his  real  and  personal  estate  for  her  own  use  and  benefit 
forever,  and  appointed  said  complainant  to  be  his  sole  exec- 
utrix.   That  at  the  time  of  his  death  the  said  Ralph  H.  Darby 
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was  the  owner  of  lots  317  to  321  inclusive,  and  held  the  resi- 
due, to  wit,  lots  822  to  333  inclusive,  in  trust  as  aforesaid. 
That  said  Ralph  H.  Darby  died  without  issue,  and  that  the 
said  trusts  descended  upon  and  vested  in  one  William  J. 
Darby,  the  only  brother  and  heir  at  law  of  the  said  Kalph, 
and  that  the  complainant  has  fully  executed  her  said  power 
of  direction  and  appointment,  and  that  she  has  by  certain 
mesne  conveyances  become  the  legal  and  beneficial  owner  of 
all  the  property  and  estate  which  devolved  upon  the  said 
William  J.  Darby  in  trust  as  aforesaid. 

That  the  Freedman's  Savings  and  Trust  Company  is  in- 
debted unfo  the  complainant  for  money  loaned  to  said  com- 
pany from  time  to  time  since  the  execution  of  the  said  deed 
of  trust,  in  the  sura  of  f  1,752,  with  interest  from  July  11, 
1874,  and  that  she  has  a  right  to  offset  said  sum  against  the 
amount  that  may  be  due  by  reason  of  the  said  promissory 
note,  and  that  at  the  time  of  making  such  loans  it  was  agreed 
that  they  should  be  applied  to  the  payment  of  said  note  and 
interest,  and  that  the  complainant  did  so  apply  them. 

That  the  installments  of  interest  were  punctually  paid, 
including  that  which  fell  due  February  23, 1875 ;  that  on 
August  21,  1875,  complainant  offered  to  the  defendants 
Creswell,  Purvis,  and  Leipold  payment  of  the  installment  of 
interest  then  about  to  fall  due,  as  also  the  principal  amount 
of  said  note  and  interest,  subject  to  the  set-off  above  men- 
tioned, and  at  the  time  requested  the  said  Alvord  and  Stick- 
nev  to  execute  and  deliver  a  release  of  the  said  lots,  but  that 
the  said  defendants  refused  to  accept  said  tender  and  to  make 
fNich  release. 

That  the  Freedman's  Savings  and  Trust  Company  has  no 
lawful  authority  to  obtain  a  lien  upon  said  lots  by  reason  of 
said  trust  deed;  that  against  said  Kalph  H.  Darby  and  those 
claiming  under  him,  the  said  deed  is  null  and  void,  but  that 
the  same  is  a  cloud  upon  complainant's  title  and  ought  to  be 
cleared  away. 

The  bill  prays  for  an  account,  release,  injunction,  and  gen- 
eral relief.    To  the  said  bill  the  commissioners  of  the  Freed- 
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man's  Savings  and  Trust  Company  filed  an  answer,  in  which 
they  admit  the  making  of  the  said  deed  of  trust,  and  that 
there  now  stands  to  the  credit  of  the  complainant  upon  the 
books  of  said  company  the  sum  of  $1,752.  But  they  aver 
that  said  complainant  has  no  right  to  set  off  the  amount  of 
such  credit  against  the  promissory  note  of  the  said  Ralph  H. 
Darby,  and  that  she  is  entitled  to  her  pro  rata  share  only  of 
the  said  credit,  payable  in  the  same  manner  as  other  ciredit- 
ore  of  the  ^aid  corporation  are  required  to  be  paid  b}'  law ; 
and  they  deny  that  there  was  any  agreement  by  and  between 
the  said  company  and  the  complainant  that  her  deposits  should 
be  accredited  upon  said  note.  They  admit  the  tender  of  Au- 
gbst  21, 1875,  and  the  request  of  complainant  for  the  execu- 
tion of  a  release,  and  their  refusal  to  accept  said  tender  and 
to  authorize  the  execution  of  said  release.  They  denj*  that 
the  said  Freedman's  Savings  and  Trust  Company  has  no  au- 
thority to*  obtain  a  lien  under  said  deed,  and  also  deny  that 
it  is  null  and  void  as  regards  those  claiming  under  the  said 
Ralph  H.  Darby. 

The  commissioners  of  the  Freed  man's  Savings  and  Trust 
Company  filed  a  cross-bill,  setting  forth  substantial I3*  the  same 
facts  mentioned  in  their  answer  to  the  original  bill  of  com- 
plaint, and  praying  for  a  sale  of  the  said  property  and  for 
general  relief;  to  which  cross-bill  the  complainant  filed  an 
answer  of  the  same  tenor  as  her  original  bill  of  complaint. 
The  facts  appear  in  the  testimony  to  be  as  follows : 
On  the  28d  day  of  August,  1872,  one  Ralph  H.  Darby,  now 
deceased,  borrowed  from  the  Freedman's  Savings  and  Trust 
Company  the  sum  of  $2,000,  for  which  sum  he  executed  aud 
delivered  to  the  company  his  promissory  note,  bearing  date 
on  that  day,  payable  to  the  company  one  year  after  date,  with 
interest  at  the  rate  of  ten  per  centum  per  annum  until  paid. 
To  secure  the  payment  of  this  note  the  borrower  and  the 
plaintiff,  who  was  his  wife,  executed,  duly  acknowledged,  and 
delivered  to  the  company  a  deed  of  trust  whereby  they  con- 
veyed to  the  defendants  Alvord  and  Stickney  the.  .premises 
mentioned  in  the  proceedings.    This  deed  contains  the  powew 
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of  sale  and  the  trusts  usual  in  deeds  of  trust  in  this  District 
given  to  secure  the  payment  of  money. 

Part  of  the  property  conveyed  to  Alvord  and  Stickney  ils 
security  for  this  note,  was  vested  in  Ralph  H.  Darby  in  trust 
for  the  use  of  his  wife,  the  complainant,  during  her  life,  and 
subject  to  her  disposition  by  will  or  otherwise.  The  residue 
was  owned  absolutely  by  Darby. 

Oathe  20th  day  of  February,  1873,  the  complainant  de- 
posited upon  interest  with  the  Freedman's  Savings  and  Trust 
Company  the  sum  of  $2,500  on  her  own  account,  upon  which 
the  company  allowed  interest  from  the  date  of  the  deposit 
according  to  their  regulations.  This  money  so  deposited  was 
her  individual  and  separate  property,  and  had  been  sent  to 
her  from  England.  A  deposit  book  containing  the  regula- 
tions of  the  institution  and  an  ^itry  of  each  item  of  her  ac- 
count was  ^ven  to  her  as  her  voucher  for  the  money.  On 
the  26th  day  of  March,  1873,  she  deposited  $50  additional, 
and  in  the  following  months  of  July  and  January  she  was 
credited  upon  this  book  for  interest  on  her  deposit  the  sum 
of  $125. 

On  the  28th  day  of  April,  1874,  being  desirous  of  obtain- 
ing the  sum  of  $2,000  out  of  this  amount,  she,  with  her  hus- 
band, went  to  the  officers  of  the  company  and  requested  them 
to  pay  her  that  sum ;  the  officers  declined  to  comply  with  this 
request,  because  the  rules  of  the  concern  required  sixty  days' 
previous  notice  of  the  intention  to  withdraw  funds,  but  they 
agreed  to  and  did  open  a  *'  business  account"  with  her,  and 
placed  therein  to  her  credit  the  sum  of  $1,000,  subject  to  her 
check.  This  sum  of  $1,000,  in  conformity  with  the  under- 
standing of  the  parties,  was  drawn  from  her  interest-bearing 
deposit.  She  drew  checks  from  time  to  time,  between  that 
date  and  June  19,  1874,  upon  this  "  business  account." 
amounting  to  $903,  and  they  were  all  paid. 

On  the  29th  day  of  June,  1874,  the  Freedman's  Savings 
aud  Trust  Company  closed  its  doors,  and  on  the  11th  day  of 
July,  1874,  the  commissioners  (defendants)  took  possession  of 
the  books,  assets,  &c.,  of  this  corporation. 
28 
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There  appears  to  be  no  sufficient  evidence  of  the  alleged 
agreement  to  appropriate  the  deposit  in  Mrs.  Darby's  name 
to  the  payment  of  the  note,  and  the  court  did  not  gave  it 
much  weight. 

On  the  hearing  of  the  cause  at  special  term  the  court  passed 
a  decree  ordering  the  Freedman's  Savings  and  Trust  Com- 
pany to  credit  the  complainant  with  said  sum  of  %\Jb2  and 
interest  from  July  11,  1874,  upon  said  promissory  note,  for 
the  execution  of  a  release  upon  payment  of  the  balance  by 
September  22, 1877,  and  enjoining  the  defendants  from  mak- 
ing sale  of  the  said  property  under  said  deed  of  trust,  and 
from  instituting  any  proceedings  for  the  purpose  of  enforc- 
ing the  payment  of  the  demand  represented  by  the  said  prom- 
issory note. 

From  said  decree  the  defendant  the  Freedman's  Savings 
and  Trust  Company  appealed  to  the  court  in  general  term. 

C.  Irtffle,  for  complainant. 

The  defendant  the  Freedman's  Savings  and  Trust  Com- 
pany is  insolvent,  having  gone  into  liquidation  nine  days  after 
the  passage  of  the  act  of  Congress  of  June  20, 1874,  to  amend 
its  charter.  Apart  from  the  appropriation  of  the  plaintiff's 
deposits  intended  and  made  by  Darby  and  the  plaintift*  and 
the  plaintifl:*'s  trustee,  to  say  nothing  of  the  company's  assent 
thereto,  it  would  be  inequitable  to  compel  the  plaintiff*  to  re- 
ceive only  a  dividend  of  twenty  cents  on  the  dollar,  and  at 
the  same  time  to  pay  the  commissioners,  for  the  benefit  of  the 
other  creditors,  the  whole  of  what  was  due  the  company.  For 
the  doctrine  of  mutual  credit  in  equity,  see  2  Story  Eq.  Jur., 
eec.  1485;  Waterman  on  Set-off,  2d  ed.,  pp.  175, 176,  note; 
Simson  v.  Hart,  14  Johns.  R.,  68,  75,  76.  All  the  bankrupt 
acts,  English  and  American,  and  the  statutes  of  set-off,  apply 
this  rule  in  case  of  the  distribution  of  a  bankrupt's  effects,  or 
the  estate  of  a  decedent,  at  law.  Courts  of  equity  were  in 
possession  of  the  doctrine  before  the  law  interfered:  per 
Lord  Elden  in  ex-parte  Stephens^  11  Ves.,  27.     (See,  also. 
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Montague  on  Set-otF,  2,  3,  4,  5;  5  Ves.,  108;  12  Ves.,  343; 
Byles  on  Bills,  358.) 

Enoch  Toiteriy  for  defendants. 

The  only  question  here  is  whether  or  not  Mrs.  Darby,  by 
the  devise  of  her  husband  to  her  of  this  property,  has  obtained 
a  right  to  set  oft*  her  own  account  against  the  debt  secured 
upon  the  land  thus  devised  to  her.  This  court  has  so  often 
decided  that  the  debtors  of  an  insolvent  banking  institution 
cannot  obtain  an  advantage  over  other  creditors,  by  purchas- 
ing outstanding  claims  against  the  institution,  that  it  is  need- 
less to  discuss  the  question  further. 

There  is  no  real  distinction  between  such  a  case  and  this. 
In  both  cases  a  creditor  and  a  debtor  of  the  insolvent  con- 
cern come  together,  and  one  sells  to  the  other.  In  this  case 
the  debtor  sold  (or  devised)  to  the  creditor.  In  the  cases  for- 
merly before  the  court  the  creditor  sold  to  the  debtor.  Here 
there  are  found  none  of  the  elements  of  a  claim  for  a  set-off 
whatsoever.  Mrs.  Darby  is  not  personally  bound  for  the  pay- 
ment of  the  note  made  by  her  husband ;  no  action  could  be 
maintained  upon  the  note  against  her,  and  hence  she  could 
not  plead  a  set-oft'. 

The  equitable  view  of  the  case  gives  her  still  less  advan- 
tage. To  give  her  the  whole  of  her  debt  due  from  the 
corporation  in  this  way,  whilst  other  less  lucky  creditors, 
whose  equities  are  just  as  strong  as  hers,  must  be  content 
with  iifty  per  centum,  would  be  glaring  injustice.  Equality 
is  equity.  The  fact  that  Mrs.  Darby  has  had  the  good  for- 
tnne  to  receive  a  large  legacy,  constitutes  no  reason  why  she 
should  collect  the  whole  of  her  debt  from  the  insolvent  cor- 
poration at  the  expense  of  the  other  creditors.  Whatever  sum 
she  obtains  more  than  her  pro  rata  share,  reduces  by  just  so 
much  the  small  pittance,  by  way  of  a  dividend,  going  to  the 
other  creditors. 

The  decree  of  the  court  below  should  be  reversed,  and  a 
decree  passed  appointing  a  trustee  to  sell  the  property,  in 
pursuance  of  the  prayer  of  the  cross-bill. 
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Mr.  Justice  Wylib  delivered  the  opinion  of  the  court,  in 
substance  as  follows  : 

We  think  the  decree  below  should  be  affirmed.  It  is  ad- 
mitted that  Mrs.  Darby  proposed  to  pay  the  debt  of  her  hus- 
band to  the  assignees  of  the  company,  provided  they  would 
allow  her  to  set  off  the  amount  of  $1,752  which  stood  in  her 
own  name  and  exclusive  credit  on  the  books  of  the  company. 
They  refused  that  offer  and  insisted  upon  selling  the  property 
embraced  in  the  trust  deed  to  pay  the  whole  of  it  oat  of  the 
estate  of  her  husband. 

The  company  is  insolvent,  and  the  defendants,  who  are  its 
assignees,  contend  that  she  can  only  be  allowed  the  dividends 
upon  her  deposit,  like  the  other  creditors  of  the  institution. 
She  files  her  bill  for  an  account  and  to  restrain  the  threatened 
sale,  and  claims  the  right  in  equity  to  set  off  the  amount  of 
her  said  deposit  against  the  sum  due  upon  the  promissory 
note  of  her  husband.  On  the  other  band,  the  assignees  filed  a 
cross-bill  to  obtain  a  decree  for  the  sale  of  the  property.  The 
court  below  enjoined  the  sale  and  decreed  the  assignees  to 
credit  her  with  the  whole  amount  the  company  owed  her  sep- 
arately upon  the  debt,  and  that  she  should  pay  the  balance, 
or  the  property  should  be  sold.  Prom  this  decree  they  have 
taken  an  appeal,  and  insist  with  great  earnestness  that  they 
are  entitled  to  collect  all  the  money  due  upon  the  note,  and 
that  she  is  only  entitled  to  the  dividend  of  a  general  creditor. 

The  rule  in  a  court  of  equity,  where  the  wife  executes  a 
security  for  the  indebtedness  of  the  husband,  is  explained  to 
some  extent  in  the  case  of  Huntington  v.  Huntingioriy  2  Brown's 
P.  C,  110,  and  is  still  more  fully  stated  in  the  American 
notes  to  this  case  in  White  and  Tudor's  Leading  Cases  in 
Equity,  beginning  at  page  1988,  where  it  is  said:  "A  wife  who 
mortgages  her  estate  for  the  benefit  of  her  husband  is  a  sure- 
ty, and  as  such  is  entitled  to  an  indemnity  from  him,  and  his 
assets  will,  if  the  circumstances  admit,  be  t^ken  in  the  first 
instance  to  satisfy  the  mortgage.'^  It  is  also  said,  in  a  subse- 
quent part  of  the  same  note,  that  *^  the  equitable  principles 
relating  to  sureties  i^ply  equally  to  a  wife  mortgaging  her 
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estate  for  her  husband's  benefit ;  and  it  is  well  settled  that  a 
valid  agreement  between  the  creditor  and  husband,  by  which 
the  time  of  paj'ment  is  extended,  will,  if  unauthorized  by  the 
wife,  discharge  her  mortgage."  The  wife  in  this  instance 
having  mortgaged  her  own  property  for  the  debt  of  her  hus- 
band, is  entitled  to  the  rights  that  belong  to  any  other  surety, 
and  the  fact  that  she  did  not  join  in  the  note  cannot  deprive 
her  of  this  privilege.  This  court  has  already  decided  that  a 
debtor  to  this  company  at  the  time  of  its  failure  will  not  be 
allowed  to  set  oft'  debts  which  he  has  subsequently  bought  up 
from  other  parties.  The  creditors  of  the  institution  all  stand 
upon  an  equal  footing,  and  a  party  will  not  be  permitted  to 
gain  an  advantage  in  that  way.  But  that  is  not  the  question 
here.  Mrs.  Darby  had  funds  to  her  credit  in  the  hands  of 
the  company  at  the  time  of  the  failure.  Her  husband  is  now 
dead,  and  the  company  have  advertised  the  property  for  sale. 
We  have  seen  that  she  occupies  the  position  of  a  surety  on 
her  husband's  debt,  and  the  question  is,  whether,  as  such  sure- 
ty, she  shall  be  allowed  to  set  oft*  her  own  claim  against  the 
indebtedness  of  the  husband.  If  the  principal  was  entitled 
to  a  credit  in  the  company's  books  at  the  time  of  its  failure, 
he  could  undoubtedly  set  it  oft"  against  hia  $2,000  note.  The 
surety  is  not  in  a  worse  condition  than  the  principal  in  a  court 
of  equity.  And  surely  if  the  principal,  upon  being  sued  by 
the  creditor,  could  claim  in  equity  a  set-off*,  the  surety  is  enti- 
tled to  the  same  benefit. 

There  is  a  very  learned  note  in  2  Smith's  Leading  Cases, 
marginal  paging  320,  sixth  American  edition,  from  which  I 
feel  at  liberty,  in  view  of  the  importance  of  the  question,  to 
extract  one  or  two  passages.  After  stating  the  general  doc- 
trine in  regard  to  set-oft',  the  author  says  : 

"  It  follows  from  these  principles  that  when  a  cause  of  ac- 
tion is  transferred  b}'  an  assignment  which  passes  the  legal 
title,  a  debt  due  by  the  aasignor  cannot  be  pleaded  as  a  de- 
fense to  a  suit  brought  by  the  assignee,  because  the  rautu- 
alitj'^  which  is  essential  to  a  set-oft*  is  gone  in  form,  and  the 
court  cannot  look  outside  of  the  record  to  see  whether  it  ex- 
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ists  in  substance.  {Spencer  v.  Babcocic,  22  Barb.,  826 ;  Beck- 
witk  V.  The  Union  Bank^  5  Seld.,  211.)  But  the  injustice 
which  this  rule  is  calculated  to  produce  has  been  remedied 
in  some  instances  by  statute,  and  in  others  by  the  judicial 
introduction  of  a  more  equitable  principle;  and  it  is  now  well 
settled,  in  general,  that  when  the  assignees  or  personal  rep- 
resentatives of  a  bankrupt  or  insolvent  are  plaintiffs  or  de- 
fendants, the  right  of  set-off"  will  extend  to  all  demands  that 
could  be  proved  bj'  or  against  the  estate,  without  regard  to 
the  period  when  they  become  due,  or  the  person  in  whom 
the  right  of  action  is  nominally  vested.  (Clark  v.  HawkinSf 
5  R.  I.,  219;  Aldrichv.  Campbellj  4  Gray,  284;  Fennellv. 
Neshit,  16  B.  Monroe,  551 ;  Morrow  v.  Bright,  20  Miss.,  298.) 
Thus,  in  Marks  v.  Baker,  1  W.  C.  R,  178,  a  liability  incurred 
by  endorsing  the  bills  of  a  bankrupt  was  allowed  to  be  set 
off  against  a  suit  brought  by  his  a&signee,  on  the  ground  that 
although  it  would  not  have  been  provable  as  a  debt,  it  was 
clearly  a  case  of  mutual  credit ;  and  a  similar  view  was  taken 
in  Jones  v.  Robinson.  26  Bark.,  810,  of  the  relation  between  a 
bank  and  one  of  its  depositors,  whose  acceptance  it  had  dis- 
counted. Dealings  between  an  insurance  company  and  its 
customers  have  also  been  held  to  have  a  character  of  mutu- 
ality which  entitles  the  latter  to  set  off  the  amount  due  for 
losses,  although  not  yet  definitely  ascertained  or  liquidated 
in  a  suit  brought  for  premiums  by  the  assignees  or  receivers 
who  are  charged  with  the  task  of  winding  up  the  affairs  of 
the  company.  (Holbrook  v.  Receiver,  6  Paige,  220.)  For  as 
an  assignee  in  bankruptcy  or  insolvency  is  not  a  purchaser, 
he  will  take  subject  to  any  equity  that  could  have  been  made 
available  against  the  assignor.  (Mess  v.  Goodman,  2  Hilton, 
275.)  In  Tucker  v.  Oxhy,  5  Cranch,  24,  a  debt  due  by  a 
partnership  was  held  to  be  a  defense  brougtit  by  the  assignees 
of  an  insolvent  member  of  the  firm,  tliQre  being  special  cir- 
cumstances which  gave  both  demands  the  character  of  mutual 
credits.  And  it  is  well  settled  in  Massachusetts  that  unliqui- 
dated demands,  and  demands  growing  out  of  a  partial  failure 
of  consideration,  may  be  set  off"  in  an  action  brought  by  the 
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assignee  of  an  insolvent  during  his  life,  or  by  his  executors 
after  his  decease." 

The  doctrine  is  illustrated  in  the  numerous  cases  cited,  but 
I  will  only  refer  to  that  of  Aldrich  v.  CampbelL  The  opinion 
of  the  court  was  delivered  by  Thomas,  J.,  in  which  he  says : 

"This  case  is  not  to  be  determined  upon  the  technical  rules 
of  set-off,  but  upon  the  principles  regulating  the  settlement 
of  insolvent  estates,  whether  of  persons  living  or  deceased. 
The  settlements  with  such  estates  are  final,  and  all  mutual 
demands  are  to  be  balanced ;  claims  not  liquidated  and  debts 
absolutely  due,  though  paj'able  in  future,  are  to  be  included. 
In  the  case  of  an  insolvent  estate  of  one  deceased,  all  claims 
existing  at  the  time  of  the  death  are  to  be  set  off;  in  the 
case  of  an  insolvent  estate  of  a  person  living,  all  claims  ex- 
isting at  the  time  of  the  first  publication  of  the  notice  of  the 
issuing  of  the  warrant.  The  rules  are  the  same  in  whatever 
form  the  question  is  to  be  settled." 

And  to  support  the^e  reviews  he  cites  many  cases.  The 
same  note  contains  a  great  variety  of  decisions  showing  when 
a  set-ofl:'  will  be  allowed  and  when  refused.  But  it  is  plain 
from  the  authorities  already  referred  to,  that  if  Darby  him- 
self had  been  alive  at  the  time  of  the  failure  of  the  company, 
with  a  credit  on  its  books  of  $1,750  and  owing  it  $2,000,  the 
company  could  only  claim  the  difference  between  these  two 
sums.  His  wife,  who  occupies  the  position  of  a  surety,  has  a 
much  stronger  equity  to  set  off  against  the  claim  the  njoney 
which  she  is  entitled  to  as  a  depositor  in  the  bank.  For  these 
reasons  a  majority  of  the  justices  who  heard  the  argument 
are  of  opinion  that  the  decree  of  the  court  below  ought  to  be 

affirmed. 

« 

MacArthur,  J.,  dissenting,  said: 

That  he  did  not  think  the  claim  of  Mrs.  Darby  could  be 
set  off  in  this  case,  for  the  reason  that  the  demands  were  not 
mutual  debts,  as  that  term  is  understood  in  a  court  of  equity. 
It  is  undoubtedly  true,  that  if  Darby,  in  his  life-time,  could 
have  claimed  to  set  off  the  indebtedness  to  his  wife  against 
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liis  own  note,  she  would  now  be  entitled  to  the  same  benefit. 
But  I  suppose  it  will  not  be  pretended  that  this  set-otf  would 
be  allowed  the  husband  if  he  were  alive  and  the  assigruees 
were  suing  him  upon  his  note.  IIow,  then,  can  the  wife 
have  a  benefit  which  would  be  denied  the  husband  ?  Simply 
not  for  the  reason  that  the  debts  are  not  mutual,  and  the  wife 
is  therefore  in  the  same  plight  and  condition  as  her  husband. 
It  is  said  she  is  a  surety.  But  the  liability  of  the  surety  arises 
only  upon  the  default  of  the  principal,  and  upon  satisfying 
the  debt  she  is  entitled  to  be  subrogated  to  all  the  securities 
in  the  hands  of  the  creditor.  Now,  what  is  the  case  here  ? 
The  defendants  are  assignees  or  trustees  of  an  insolvent  cor- 
poration. They  take  its  assets  just  in  the  condition  they  were 
at  the  time  of  the  failure;  and  the  rights  of  the  creditors 
of  the  corporation  from  that  moment  become  vested,  and 
cannot  be  impaired  by  any  subsequently  acquired  claims  of 
other  persons.  It  is  true  that  the  debtors  do  not  lose  any  of 
their  rights  of  set-ofF  which  they  had  at  the  time  the  corpora- 
tion became  insolvent.  But  the  assignees  or  trustees  take 
the  assets  subject  to  this  and  other  existing  liens  in  trust  for 
equal  distribution  among  all  the  general  creditors,  and  no 
one  can  obtain  any  advantage  over  them  by  means  of  any- 
thing that  may  happen  afterwards.  This  doctrine  is  fully 
sustained  by  the  cases  cited  in  the  note  referred  to  in  2  Smith's 
Leading  Cases,  6th  Am.  ed.,  320.  And  this  court  has  de- 
cided, with  reference  to  this  institution,  that  a  debtor  could 
not  set  otf  a  claim  purchased  after  notice  of  the  failure  of  the 
bank.  This  is  upon  the  principle  that  no  one  can  obtain  an 
unfair  advantage  to  the  injury  of  the  other  creditors.  Now, 
Mrs.  Dai'by  acquired  her  title  absolute  to  the  property  in 
question  long  after  the  corporation  had  closed  its  doors. 
The  note  was  made  by  Darby  in  August,  1872,  payable  in 
one  year.  On  June  29, 1874,  after  the  note  was  overdue, 
the  bank  suspended  and  the  trustees  took  possession  of  all 
its  books  and  assets.  Afterwards,  in  March,  1875,  Darby 
died,  leaving  a  will  giving  all  his  property  to  his  wife.  Be- 
fore this  event  the  corporation  creditors  had  become  entitled 
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to  an  equal  distribution  of  its  assets,  just  as  they  were  in  the 
month  of  June  of  the  previous  year.  Among  those  assets 
was  Darby's  note  for  $2,000,  which  had  been  overdue  for 
nearly  a  year.  When  the  bank  stopped,  clearly  Darby,  who 
was  then  alive,  could  not  have  availed  himself  of  the  offset 
now  claimed ;  and  the  whole  amount  of  the  note  therefore 
became  vested  in  the  trustees  for  the  benefit  of  the  creditors. 
The  subsequently  acquired  title  of  Mrs.  Darby  .could  not 
affect  this  vested  interest.  At  the  time  she  joined  in  the 
trust  deed,  she  was  only  entitled  to  a  life  estate  in  a  portion 
of  the  property,  and  I  am  unable  to  see  how  the  subsequent 
death  of  her  husband,  leaving  a  will  whereby  he  devised  her 
all  his  property,  can  divest  to  any  extent  the  equities  already 
acquired  by  the  trustees  for  the  benefit  of  other  creditors.  ^ 

If  it  be  admitted  that  she  is  in  the  situation  of  a  surety  in 
respect  of  her  life  estate  in  a  portion  of  the  property,  which 
was  the  only  interest  she  could  convey,  it  cannot,  I  think,  be 
pretended  that  she  is  also  a  suretj''  in  respect  of  the  land  be- 
longing in  fee-simple  to  her  husband,  or  the  title  to  the  rest 
of  the  property  of  which  he  was  seized  in  fee  in  right  of  his 
wife.  With  reference  to  these  she  could  acquire  no  rights 
of  suretyship  which  could  affect  the  interest  of  the  creditors, 
for  she  did  not  and  could  not  mortgage  them.  .  In  my  judg- 
ment she  should  not,  therefore,  be  permitted  to  take  all  the 
real-estate  securities  without  this  incumbrance,  simply  upon 
paying  the  difference  between  her  husband's  debt  and  her 
own  claim. 

I  have  not  found  a  decision  which  sustains  the  doctrine 
that  a  surety  can  seize  upon  all  the  collateral  securities  and 
set  off  at  the  same  time  a  personal  claim  against  the  indebt- 
edness of  the  principal.  Perhaps  it  would  be  indecorous  in 
me  to  say  there  are  no  authorities  to  that  eftect,  since  a  fuller 
examination  than  I  have  had  an  opportunity  to  bestow  might 
discover  that  I  was  in  error.  But  for  the  reasons  stated  I 
am  of  opinion  that  the  decree  below  ought  to  be  reversed. 
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(CATHARINE  DICKSON  AND  CHRISTOPHER  DICKSON, 
HER  HUSBAND,  MARY  FRAILER,  AND  MARGARET 
FRAILER  V.  THE  BALTIMORE  AND  POTOMAC  RAIL- 
ROAD COMPANY. 

T.  ITie  Baltimoi*e  and  Potomac  Railroad  was  authorized  by  act  of  Con- 
gress May  21,  1872,  to  lay  its  tnick  along  Sixth  street,  paying  any 
damage  sustained  by  the  owners  of  pmperty.  If  the  company  could 
not  agree  with  the  owner,  it  was  required  to  cause  tlie  damages  to 
be  assessed  by  a  jury.  This  the  company  neglected  to  do,  and  tiie 
court  decides  that  the  owner  can  maintain  an  action  on  the  case  for 
sucli  neglect  of  the  company,  and  that  the  plaintiff  can  recover  in 
such  action  all  the  damages  resulting  to  his  property. 

II.  Whether  an  action  at  common  law  without  tlie  statute  would  lie, 
qucere. 

STATBMBNT  OF  THE  GA8B  AND   DECISION. 

The  plaiiitift'  avers  in  his  declaration  that  he  is  the  owner 
of  a  certain  lot  of  land  and  premises  on  Sixth  street  southwest 
and  north  of  Virginia  avenue,  in  the  city  of  Washington,  and 
that  the  defendant  on  the  10th  of  June,  1872,  without  the 
assent  of  the  plaintiffs,  extended  and  laid  its  track  from  said 
Virginia  avenue  along  said  Sixth  street,  and  by  the  said  land 
and  premises  of  the  plaintilts,  and  injured  and  depreciated 
the  value  thereof,  and  failed  and  neglected  to  pay  the  dam- 
ages which  the  property  sustained  by  reason  of  the  laying  of 
the  said  track;  and  that  the  defendant  did  not  cause  to  be 
ascertained  the  said  damage  in  manner  and  form  as  pre- 
scribed by  an  act  of  Congress  of  May  21, 1872,  which  author- 
ized the  defendant  to  lay  its  track  along  said  street  upon 
paying  any  damage  to  the  owners  of  the  property  which  they 
might  sustain  by  reason  of  the  said  track;  and  the  said  dam- 
age was  directed  to  be  ascertained  in  the  manner  provided  for 
by  the  act  of  Congress  approved  February  &,  1867.  The 
second  section  of  the  last  act  provides  that  if  the  company 
cannot  agree  with  the  owners  as  to  the  matter  of  damage,  the 
company  may  apply  to  a  justice  of  the  peace,  who  shall  issue 
his  warrant  to  the  marshal  to  summon  a  jury  to  value  the  dam- 
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ages  which  are  to  be  paid  to  the  owner  of  the  property.  The 
declaration  concludes  by  averring  that  defendant  has  neglected 
to  pay  the  said  damages,  or  to  have  the  same  ascertained  as 
prescribed  by  the  said  acts  of  Congress,  to  the  plaintiffs' 
damage  four  thousand  dollars.  The  defendant  demurred  to 
this  count,  to  which  there  was  a  joinder,  and  on  March  18, 
1878,  the  demurrer  was  overruled  by  the  chief  justice  pre- 
siding at  the  circuit,  and  an  appeal  was  then  taken  to  the 
general  term. 

On  behalf  of  the  demurrer  it  was  contended  that  the  fee  in 
the  street  being  in  the  United  States,  and  not  in  the  property- 
owners,  it  is  competent  for  Congress  to  authorize  the  street 
to  be  used  by  the  railroad  company  in  the  construction  of  its 
road  without  compensation  to  adjoining  owners,  or  to  the 
municipality,  and  without  the  consent,  and  even  against  the 
wishes,  of  either.  (2  Dillon  on  Municipal  Corp.,  sec.  556.) 
That  the  right  of  the  property-owner  to  compensation  for  de- 
preciation in  the  value  of  his  property,  resulting  from  the 
laying  of  tracks  in  the  street,  depends  upon  the  statute,  and 
can  only  be  ascertained  and  awarded  in  the  manner  pre- 
scribed by  the  statute.  Even,  where  a  railroad  company  is 
authorized  by  the  Legislature  to  enter  upon  lands  of  an  indi- 
vidual, the  acts  of  the  railroad  company  assume,  under  the 
sanction  of  such  law,  a  legal  character.  Even  in  the  case  of 
entry  upon  the  lands  of  an  individual,  the  proceedings  of  the 
company  being  rendered  legal  by  the  statute,  the  common- 
law  remedy  based  upon  their  illegality  becomes  inapplicable, 
and  is  by  necessary  implication  taken  away.  "If  an  affirm- 
ative statute,  which  is  introductive  of  a  new  law,  direct  a 
thing  to  be  done  in  a  certain  manner,  that  thing  shall  not, 
even  although  there  are  no  negative  words,  be  done  in  any 
other  manner."  (Dwarris  on  Statutes,  641.)  When  the  Leg- 
islature authorizes  the  construction  of  a  railroad  track  across 
the  land  of  individuals,  and  damages  are  supposed  to  result 
to  their  property,  and  a  mode  is  provided  by  statute  for  the 
assessment  and  payment  of  the  same,  the  remedy  for  the  per- 
son injured  is  then .  confined  to  the  mode  provided  by  the 
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statute,  and  none  exists  at  common  law.  PlaintiiFs,  therefore, 
have  sustained  no  injury  from  the  failure  of  defendant  to 
institute  statutory  proceedings.  Besides,  even  if  the  power 
and  duty  of  beginning  the  proceedings  had  been  exclusively 
devolved  on  the  company,  it  may  well  be  doubted  whether 
plaintiffs  could  maintain  an  action  at  law  for  the  failure  of 
the  company  to  perform  the  duty.  The  remedy  would  be  by 
mandamus  to  compel  the  company  to  perform  that  duty. 

On  the  part  of  the  plaintiife  it  was  contended  that  the  stat- 
ute puts  the  initiative  upon  the  company;  that  it  gives  the 
corporation  the  right  to  lay  their  track  along  the  highway, 
pi'ovided  they  should  pay  to  the  owners  of  adjoining  property 
the  damage  their  property  might  suffer;  that  the  statute  pro- 
vides a  way  in  which  its  damages  shall  be  ascertained  by  the 
act  of  1867,  which  says  the  corporation  shall  cause  the  assess- 
ments to  be  made;  and  that,  take  the  statutes  altogether, 
they  say  that  the  corporation  may  lay  the  track  along  this 
street,  provided  it  shall  pay  the  damages  to  the  adjoining 
property,  and  if  it  cannot  agree  with  the  owner  it  shall  cause 
the  damages  to  be  assessed,  &c.  Several  authorities  were  cited 
by  the  respective  counsel. 

The  court  came  unanimously  to  the  conclusion,  that  although 
the  railroad  company,  by  virtue  of  the  acts  of  Congress,  could 
lay  their  tracks  along  the  street  in  front  of  plaintift'^s  lots,  yet 
they  were  required  to  agree  with  the  owner  in  respect  of  the 
amount  of  damages  which  he  might  suffer  from  that  use  of 
the  street,  and  in  case  they  were  unable  to  agree  with  such 
owner,  then  they  were  to  cause  the  same  to  be  assessed  by  a 
jury  in  a  particular  mode  and  manner  prescribed  by  the 
statute,  so  that  the  protection  to  the  lot-owner  was  embraced 
in  the  same  act  which  authorized  the  corporation  to  lay  their 
railroad  tracks  for  the  purpose  of  passing  their  trains  along 
Sixth  street.  This  process  of  adjusting  the  damages  was  to 
originate  with  the  company.  In  this  instance  they  neither 
agreed  with  the  owner  nor  did  they  take  any  steps  to  ascer- 
tain the  value  of  the  damages  by  the  action  of  a  jury,  as  con- 
templated by  the  law.    The  court  decides  that  under  these 
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circumstances  the  plaintifiB  can  maintain  an  action  on  the  case 
against  the  railroad  company  for  its  neglect  in  not  comply- 
ing with  the  statute  in  this  respect,  and  that  the  plaintiff  is 
entitled  to  recover  in  such  action  all  the  damages  resulting 
to  his  property.  The  chief  justice  appeared  to  think  that  the 
lot-owner  could  sue  the  company  at  common  law  for  the  in- 
juries resulting  to  his  property  from  this  use  of  the  street ; 
while  Justice  Wylie  expressed  the  opinion,  that  without  the 
statute  no  action  would  lie.  It,  however,  became  unnecessary 
to  determine  how  far  the  company  would  be  liable  at  common 
law  alone,  since  the  action  here  is  for  a  breach  of  dutv  im- 
posed  upon  the  defendant  by  an  act  of  Congress. 
Judgment  aiiirmed. 

James  G.  Pajpie,  for  plaintiifs. 

Edwin  L.  Siantan  and  A.  8.  Warthinffton^  for  defendant. 


CAPE  ANN  GRANITE  COMPANY  v.  BLINT  &  HIMBER. 

At  Law. — No.  16,965. 

I.  All  issue  of  law  produced  by  a  joinder  in  demurrer  cannot  be  heard 

at  the  circuit,  unU'ss  it  is  re^jnlarly  placed  upon  the  calondnr. 
ir.  Knoedlcr  v.  Meloy,  2  MacA.,  239.  rraffirmpd. 

STATEMENT   OF  THB  OASB  AND  DECISION. 

Assumpsit  upon  the  common  counts  only,  with  the  partic- 
ulars of  demand  attached  for  2,700  granite  paving  blocks,  at 
$40  per  thousand,  $110.40. 

The  defendant  filed  three  pleas:  first,  that  plaintiff  is  not  a 
body  corporate ;  second,  that  defendants  have  paid  the  amount 
due  for  said  granite  blocks  erroneously  charged  to  them  in 
said  particulars  of  demand,  and  that  such  payment  was  made 
in  satisfaction  of  a  judgment  of  condemnation  against  defend- 
ants in  another  action  at  law  in  this  court,  and  prior  to  the 
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institution  of  this  suit;  third,  that  the  defendants  are  not  in- 
debted as  alleged. 

The  plaintiff  joined  issue  on  defendants'  first  and  third 
pleas,  and  to  the  second  plea  filed  a  demurrer,  on  the  ground 
that  it  was  bad  in  substance ;  and  gave  notice  that  the  mat- 
ters intended  to  be  argued  were,  that  it  is  a  plea  in  avoidance 
and  is  bad  as  wanting  color,  and  that  it  is  double.  On  March 
26,  1877,  the  defendants  joined  issue  on  the  plaintiff's  de- 
murrer. The  plaintift'  then  gave  a  five  days'  notice  to  de- 
fendants' attorney  that  the  demurrer  would  be  heard  on  any 
motion  day,  according  to  rule  47,  which  provides  that  "  de- 
murrers may  be  heard  on  any  motion  day  after  five  days' 
notice."    The  cause  was  not  placed  upon  the  calendar. 

It  appears  that  when  the  demurrer  was  called  up  for  hear- 
ing, the  case  of  Knoedler  v,  Meloy,  2  MacA.,  239,  was  brought 
to  tlie  attention  of  the  court,  and  thereupon  the  cause  was 
certified  to  the  general  term  to  be  heard  in  the  first  instance. 

The  chief  justice,  who  presided  on  that  occasion,  was  de- 
sirous that  the  point  of  practice  involved  should  be  again 
considered  at  the  general  term,  as  it  was  supposed  to  have  an 
important  bearing  upon  the  dispatch  of  business  at  the  circuit. 
But  upon  re-examining  the  question,  the  court  in  banc  came 
to  the  conclusion  that  the  law  was  properly  construed  in  the 
former  decision.  In  the  case  referred  to,  it  was  decided  that 
a  joinder  in  demurrer  produces  an  issue  of  law,  and  the 
practice  in  regard  to  noticing  it  for  trial,  and  entering  it 
upon  the  calendar,  is  the  same  as  in  cases  in  which  there  is 
an  issue  of  fact ;  and  it  was  declared  further  that  the  rule  of 
court  which  prescribes  that  "  demurrers  may  be  heard  on  any 
motion  day  after  five  days'  notice,"  was  inoperative  and  void 
as  contravening  the  statute. 

The  court  announce  that,  in  their  opinion,  the  decision  in 
Knoedler  i\  Meloy  was  correct,  and  that  they  adhere  to  the 
ruling  in  that  case,  and  the  cause  is  remanded  to  be  pro- 
ceeded with  accordingly. 

Carttbr,  Ch.  J.,  dissented. 


O,  D.  BarretU  for  plaintiff. 
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BOND,  BROTHER  &  CO.  v.  ALEXANDER  R.   SHEPHERD. 

At  Law.— No8.  18,026  and  18,418. 

In  an  affidavit  filed  by  plaintiff  in  an  action  ao^inst  an  eiKiorscr  of  a 
promissory  note,  under  rule  73,  he  must  set  out  a  statement  of  the 
facts  necessary  to  show  defendant's  liability  as  endorstM-;  such  as 
tliat  payment  had  been  demanded  of  tlie  makc-r,  and  tliat  notice 
thereof  liad  been  given  to  defendant. 

STATEMENT   OF   THE   CASE. 

The  seventy-third  general  rule  of  the  court  provides  that 
in  any  action  arising  ex  contractu^  if  the  plaint]|f  or  his  agent 
shall  have  filed  at  the  time  of  bringing  his  action  an  affidavit 
setting  out  distinctly  his  cause  of  action  and  the  sura  he  claims 
to  be  due,  exclusive  of  all  set-ofts  and  just  grounds  of  defense, 
and  shall  have  served  the  defendant  with  copies  of  his  declara- 
tion and  of  said  affidavit,  he  shall  be  entitled  to  a  judgment 
for  the  amount  so  claimed,  with  intei'est  and  costs,  unless  the 
defendant  shall  file  along  with  his  plea  an  affidavit  of  defense 
denying  the  right  of  the  plaintiflT  as  to  the  whole  or  some 
specified  part  of  his  claim,  and  especially  stating  also  in  pre- 
cise and  distinct  terms  the  grounds  of  the  defense,  which 
must  be  such  as  would,  if  true,  be  sufficient  to  defeat  the 
plaintift''s  claim  in  whole  or  in  part. 

The  action  is  brought  in  each  case  to  recover  the  amount 
of  a  promissory  note  from  the  defendant  as  endorser  thereon, 
and  there  was  filed  with  the  declaration  an  affidavit  of  the 
plaintift*  John  R.  Bond,  which  reads  as  follows: 

"That  the  amount  of  said  note,  to  wit,  one  thousand  dol- 
lars, with  interest  at  nine  per  cent,  from  September  14, 1876,  is 
due  from  the  defendant,  the  endorser  thereof,  to  the  plaintifls, 
exclusive  of  all  set-offs  and  just  grounds  of  defense;  that  no 
part  of  said  note  has  been  paid,  and  no  interest  thereon  has 
been  paid  by  the  defendant  or  by.  the  maker  of  said  note." 

The  defendant  tiled  three  pleas :  first,  non  assumpsit;  second. 
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that  he  did  not  endorse  the  note;  third,  that  he  did  not  re- 
ceive notice  of  dishonor. 

These  pleas  were  not  supported  by  affidavit. 

The  court  below  gave  judgment  in  each  case  for  want  of 
affidavit  of  defense,  from  which  judgments  the  defendant 
appealed  to  this  court. 

Appleby  ^  Edmonstorif  for  plaintiflis. 

William  F,  Matiinjly,  for  defendant. 

The  plaintiff',  under  the  law  and  rule  of  court,  before  he 
can  require  a  defendant  to  disclose  his  defense  under  oath, 
and  deprive  him  of  his  constitutional  right  of  trial  by  jury, 
must  himself  present  to  the  court  at  the  time  when  suit  is 
brought  a,  prima-facie  case  in  law  entitling  him  to  judgment 
manifested  by  his  affidavit. 

The  plaintifl*'s  affidavits  in  these  cases  do  not  make  out 
such  a  case.  They  do  not  show  that  payment  was  demanded 
of  the  maker,  or  that  any  notice  of  dishonor  was  given  to 
the  defendant.  The  affidavit  is  such  that  any  holder  of  a 
promissory  note  could  make  in  a  suit  against  an  endorser 
where  confessedly  there  was  no  demand  and  notice  of  non- 
payment. 

The  protest  filed  with  the  note  in  number  18,026  does  not 
show  on  its  face  that  any  notice  of  dishonor  was  given.  It 
does  show  that  7io  demand  was  made  of  the  maker,  or  that 
any  inquiry  was  made  to  ascertain  his  residence  or  place  of 
business.  In  number  18,418  the  original  protest  was  not  filed, 
but  merely  what  purports  to  be  a  copy.  It  also  shows  that 
no  demand  was  made  of  the  maker,  and  does  not  show  any 
legal  excuse  for  the  want  of  such  demand.  The  plaintiff's 
affidavit  shows  that  the  defendant  was  merely  an  accommo- 
dation endorser.  As  such,  he  has  the  right  to  insist  that 
before  judgment  is  entered  against  him  in  the  face  of  his 
pleas,  without  a  trial  by  jury,  every  obligation  imposed  by 
law  upon  the  plaintiff'  to  hold  an  endorser  liable  to  judg- 
ment has  been  complied  with,  and  is  presented  to  the  court 
under  the  obligation  of  an  oath. 
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Cartter,  Ch.  J.,  delivered  the  opinion  of  the  court,  sub- 
stantially as  follows : 

The  point  raised  in  tliis  case  presents  an  interesting  ques- 
tion under  our  rules  of  practice.     A  judgment  was  allowed 
upon  an  application  to  the  court  below  because  the  defendant 
did  not  file  along  with  his  pleas  an  affidavit  setting  forth  the 
grounds  of  his  defense.     The  actions  were  brought  upon 
promissory  notes,  and  were  therefore  within  the  meaning  of 
the  seventy-third  rule.     At  the  time  of  bringing  his  actions 
the  plaintiff  had  filed  an  aflidavit  in  each  case  setting  out  his 
cause  of  action.     The  precise  point  presented  is,  whether  it 
was  sufficient  to  entitle  him  to  the  judgment  in  question. 
Under  the  rule  the  cause  of  action  must  be  distinctly  set  out 
in  the  affidavit  either  by  the  plaintiff  or  his  agent.     This  of 
course  requires  a  statement  of  the  facts  necessary  to  show 
defendant's  liability.     In  these  cases  the  actions  are  against 
the  defendant  as  an  endorser  of  a  promissory  note,  and  the 
afi[idavit  does  not  state  that  payment  had  been  demanded  of 
the  maker  and  notice  thereof  given  to  the  endorser;  nor  is- 
there  any  excuse  alleged  why  these  formalities  were  dispensed' 
with.    The  law  is  clear  that  a  demand  on  the  maker  is  neces- 
sary in  order  to  fix  the  liability  of  the  endorser,  and  so  essential 
is  this  to  the  cause  of  action  in  such  case  that  it  must  be  alleged 
and  proved  before  the  plaintiff  can  recover.    There  is  an  alle- 
gation to  this  effect  in  the  declarations,  but  the  affidavits  do 
not  pui'port  to  verify  them.     Now,  the  court  are  of  opinion 
that  if  the  pkintiff  would  avail  himself  of  the  rule,  and  de- 
prive the  defendant  of  a  trial  by  jury,  he  must  distinctly  show 
the  facts  upon  which  the  defendant  is  to  be  liable  as  endorser, 
and  he  ought  to  state  them  explicitly  and  with  such  certainty 
as  to  show  the  particular  cause  of  action  upon  which  he  relies. 
The  affidavit  does  not  state  a  cause  of  action  against  the  de- 
fendant as  endorser,  and  is,  therefore,  insufficient  to  entitle 
him  to  a  judgment  by  default.     The  defendant  was  not  called 
upon  to  swear  to  his  defense.     The  judgments  are  reversed 
and  the  cases  remanded  for  trial. 

Olin,  J.,  dissented. 
24 
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HENRY    HOILES    AND    LAFAYETTE    ALLISON    v.    THE 

UNITED   STATES. 

Certiorari. — No.  12,517. 

I.  When  tlie  retiini  to  a  certiorari  showed  upon  the  face  of  the  record 

that  tl»ei*e  was  sufficient  to  warrant  the  conviction  in  the  Police 
Court,  the  writ  will  be  quashed.  It  may,  however,  be  used  in  aid 
of  a  habeas  corpus. 

II.  Where  a  larceii}-  consists  of  a  siufjle  act,  and  tlie  goods  stolen  belong 
to  different  personi*,  it  is  unnecessary  that  there  should  be  separate 
informations  or  indictments.  In  such  case  there  can  only  be  one 
conviction  and  sentence. 

ni.  An  information  or  indictment  cliarging  the  stealing  of  goods  of 
different  persons  at  the  same  time,  in  one  count,  would  not  be  ba<l 
f(»r  <lnplicity,  provided  the  ow^nership  of  the  goods  is  specifically  set 
fortii.  But  where  tliere  are  several  counts  or  separate  informa- 
tions, tliere  can  be  but  one  conviction  and  sentence. 

A.  G.  Riddle,  for  petitioners. 

H.  K  Wells,  for  the  United  States. 

Mr.  Justice  MacArthur  stated  the  case  and  delivered  the 
opinion  of  the  court:  ♦ 

This  is  a  writ  of  certiorari  to  the  Police  Court.  The  peti- 
tioners for  the  writ  set  forth  that  they  are  detained  and  im- 
prisoned in  the  jail  of  the  District  of  Columbia  under  color 
of  a  pretended  judgment  and  sentence  of  the  Police  Court  of 
said  District.  They  also  allege  that  on  October  25,  1877, 
they  were  convicted  in  said  last-named  court  on  three  several 
informations  charging  them  with  three  several  larcenies,  and 
sentenced  to  imprisonment  for  a  period  of  one  hundred  and 
eighty  days  each  on  each  of  said  informations.  They  then 
aver  that  all  of  said  larcenies  were  one  act,  done  and  com- 
mitted at  one  place  and  one  time;  that  the  property  alleged 
to  have  been  stolen  was  the  property  of  three  several  persons, 
but  was  altogether  in  one  room  and  all  taken  by  the  same 
act;  that  said  larceny  was  illegally  severed  into  three,  by 
means  whereof  the  petitioners  were  subjected  to  three  timee 
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as  much  imprisonmeDt  as  the  law  awards  for  the  alleged 
crime.  They  represent  that  they  have  now  sntfered  the  full 
term  of  one  hundred  and  eighty  days'  imprisonment,  the  pe- 
riod beyond  which  they  cannot  be  detained. 

The  return  to  the  writ  consists  of  the  informations  and  the 
convictions,  but  there  is  nothing  on  the  Face  of  this  record  to 
show  that  the  goods  stolen  were  all  taken  at  the  same  time, 
or  in  a  single  transaction.  The  larceny  is  charged  in  each 
of  the  informations  as  if  it  had  been  a  separate  larceny,  and 
nothing  appears  to  contradict  this  view,  unless  it  is  the  fact 
that  each  information  charges  the  goods  to  have  been  stolen 
on  the  same  day.  We  do  not  think  that  this  circumstance 
alone  is  sufficient  to  show  that  the  Police  Court  exceeded' the 
limits  of  its  jurisdiction.  We  are,  therefore,  of  opinion  that 
the  writ  nmst  be  quashed.  The  matter  set  forth  in  the  peti- 
tion can  more  properly  be  examined  on  a  writ  of  habeas  catyus. 
The  return  of  the  officer  can  be  controverted  in  that  proceed- 
ing, and  the  petitioners  will  have  the  right  to  introduce  such 
other  facts  and  circumstances  as  may  be  material  to  their 
case.  (R.  S.,  sec.  760.)  We  think  this  is  not  the  practice  in 
a  case  of  eertiorari^  where  the  question  is  to  be  decided  upon 
the  record  alone,  without  the  right  of  denying  any  of  the 
facts  it  contains.  This  writ,  however,  might  be  used  in  aid 
of  a  habeas  corpus^  and  then  the  record  and  circumstances 
could  be  brought  fully  before  the  court  for  its  decision.  The 
principle  of  law  in  the  case  was,  however,  discussed  at  large 
on  the  argument,  and  it  has  been  suggested  that  an  expression 
of  opinion  would  be  advisable  with  a  view  to  the  future  prac- 
tice. To  meet  this  expectation  we  have  carefully  considered 
the  question,  and  are  prepared  to  decide  it. 

All  the  judges  who  heard  the  argument  are  of  opinion  that 
where  the  larceny  consists  of  a  single  act,  and  the  stolen 
goods  belong  to  difi'erent  persons,  it  is  unnecessary  that  there 
should  be  separate  informations  or  indictments,  and  that  in 
such  case  there  can  only  be  a  single  conviction  and  sentence. 
It  is  a  rule  of  criminal  pleading,  that  where  several  articles 
of  property  are  stolen  at  the  same  time  and  place,  the  steal- 
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ing  constitutes  but  one  offense  and  should  be  so  charged  in 
the  indictment  or  information.  It  is  regarded  as  a  single  act 
and  the  result  of  one  intention.  I  do  not  believe  it  is  neces^ 
sary  to  cite  any  authority  in  support  of  this  familiar  princi- 
ple. Where  the  articles  are  stolen  at  difterent  times,  they 
are  different  acts  of  larceny,  and  may  be  charged  as  different 
offenses.  '*  But  it  seems  that  if  the  property  of  several  per- 
sons, lying  together  in  one  bundle,  or  chest,  upon  the  same 
table,  or  even  in  the  same  hoasey  be  stolen  together  at  one  time, 
the  value  of  the  whole  may  be  put  together,  for  such  stealing 
is  one  entire  felony."     (2  Russell,  177.) 

And  to  the  same  effect  is  1  Hale  P.  C,  531,  where  the 
author  gives  this  illustration :  "But  it  seems  to  me  that  if, at 
the  same  time,  he  steals  goods  of  A  to  the  value  of  sixpence, 
goods  of  B  to  the  value  of  sixpence,  and  goods  of  C  to  the 
value  of  sixpence,  being,  perchance,  in  one  bundle,  or  upon 
a  table,  or  in  one  shop,  this  is  grand  larceny,  because  it  is  one 
entire  felony,  done  at  the  same  time,  though  the  persons  had 
several  properties;  and,  therefore,  in  one  indictment  they 
make  grand  larceny."  (See,  also,  3  Chitty  Cr.  L.,  959,  in  the 
note.)  Now,  if  the  petition,  in  this  case  truly  avers  that  the 
larcenies  set  up  in  the  three  several  informations  were  of 
goods  stolen  at  the  same  time,  and  by  the  same  act,  and  at 
the  same  place,  although  of  different  owners,  then,  according 
to  this  authority,  such  stealing  is  one  entire  larceny,  and  may 
therefore  be  embraced  in  the  same  information  for  the  pur- 
pose of  making  a  case  of  grand  larceny  and  increasing  the 
punishment.  It  appears  from  the  certified  copies  of  the  in- 
formations that  each  charges  only  petit  larceny,  and  the 
combined  value  of  the  goods  alleged  to  have  been  stolen  is 
not  sufficient  to  make  a  case  of  grand  larceny  under  our 
penal  code.  For  a  single  act  of  petit  larceny  the  defendants 
may  be  imprisoned  at  most  for  a  period  of  six  months,  bat 
because  there  were  three  several  owners  of  the  property  they 
have  been  tried  and  punished  three  times  for  the  same  crim- 
inal act,  and  have  been  sentenced  to  imprisonment  a  whole 
year  beyond  the  period  prescribed  by  authority  of  law.     We 
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cannot  sanction  this  practice.  We  are  referred  to  United 
States  V.  Beemumj  6  Oranch  C.  C.  R.,  412,  where  a  majority 
of  the  late  Circuit  Court  decide  that  if  the  goods  of  several 
persons  are  stolen  at  the  same  time,  the  stealing  of  each 
person's  goods  constitutes  a  distinct  oftense,  and  may  be 
the  subject  of  a  distinct  and  separate  indictment.  Chief 
Justice  Cranch  delivered  the  opinion  of  the  court,  and  it 
was  relied  upon  as  showing  the  practice  which  has  always 
prevailed  in  this  District.  I  have  carefully  read  the  re- 
marks of  the  learned  chief  justice.  The  authorities  which 
he  cites,  refer  to  cases  of  burglary,  or  are  in  regard  to  the 
construction  of  ancient  English  statutes.  He  also  states  that 
he  had  examined  down  to  that  time  every  case  of  larceny  in 
the  then  county  of  Washington,  and  found  only  ten  indict- 
ments charging  in  one  count  stealing  the  goods  of  several 
persons  at  the  same  time.  There  is  a  vigorous  and  earnest 
dissent  by  one  of  the  three  judges.  We  are  unable  to  recog- 
nize that  judgment  as  law,  for  it  authorizes  in  ihe  practice 
of  this  court  the  doctrine  that  for  one  offense  a  prisoner  may 
be  tried  and  punished  three  times,  or  as  many  times  as  there 
are  distinct  owners  of  goods  stolen  at  the  same  time.  To 
divide  one  larceny  into  several  because  there  were  several 
owners  of  the  property,  is  contrary  to  the  constitutional  guar- 
anty and  the  spirit  of  the  common  law ;  and  if  the  statements 
in  the  petition  are  true,  two  of  the  convictions  were  wrong, 
and  the  prisoners  should  be  discharged  upon  the  expiration 
of  the  sentence  on  the  first  information. 

An  objection  was  urged  that  an  information  or  indictment 
charging  the  stealing  of  the  goods  of  different  persons  at  the 
same  time  would  be  bad  for  duplicity.  No  objection  of  that 
kind  would  be  available  within  the  rule  here  laid  down,  pro- 
vided the  value  and  owner  of  each  article  were  specifically 
set  forth.  {State  v.  Menilly  44  N.  H.,  524;  State  v.  Daniels,  32 
Miss.,  558.)  But  where  the  indictment  contains  several 
coants,  each  stating  a  different  owner  for  distinct  portions 
of  the  goods  taken  at  the  same  time,  or  where,  as  in  this  case, 
therd  are  different  informations,  each  containing  an  averment 
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of  ownership  for  distinct  parcels  of  the  goods,  there  can  be 
but  one  judgment  and  one  term  of  imprisonment. 

But  for  the  reasons  already  stated,  the  writ  may  be  quashed 
without  prejudice  to  the  right  of  the  petitioners  suing  out  a 
habeas  corpus. 


CHARLES  A.  MAXWELL  EX  REL.  v.  JOHN  A.  J.  CRES- 
WELL,  ROBERT  PURVIS,  AND  ROBERT  H.  T.  LEL 
FOLD,  COMMISSIONERS  OF  THE  FREEDMAN'S  SAV- 
INGS AND  TRUST  COMPANY. 

At  Law.— No.  18,078. 

A  motion  to  quash  ti  writ  of  certiorari  id  not  a  non-en nroemCed  motion 
within  the  meaning  ot  section  800  of  the  Revised  Statutes  of  the 
District  of  Cohmibia,  and  it  may  be  lieard  by  any  of  the  justices  of 
the  court  at  cliambers.    Rule  19  is  not  in  violation  of  tliat  statute. 

STATEMENT  OF  THE  CASE. 

A  certiorari  was  issued  to  a  justice  of  the  peace  under  the 
following  circumstances  : 

The  petitioner  represents  that  on  the  4th  day  of  April, 
1877,  he  rented  certain  premises  from  Albert  Grant,  situated 
in  this  city,  and  that  he  holds  possession  of  said  premises  as 
tenant  of  said  Grant;  that  on  the  10th  of  July  the  defend-  • 
ants  commenced  proceedings  before  Charles  Walter,  a  justice 
of  the  peace  for  the  District  of  Columbia,  under  the  landlord 
and  tenant  act,  against  the  petitioner,  for  unlawfully  detain- 
ing the  premises  in  question  from  the  defendants  after  his 
estate  had  been  determined  by  a  lawful  notice  to  quit. 

The  petitioner  further  represents  that  he  derived  his  estate 
in  said  premises  from  said  Grant  alone.  He  denies  the  notice 
to  quit,  and  alleges  that  none  of  the  defendants  ever  had  any 
possession  or  occupation  of  the  premises,  or  any  rights  therein. 
In  conclusion,  he  claims  that  there  is  a  want  of  jurisdiction 
in  the  justice,  and  prays  that  a  writ  of  certiorari  may  issue. 
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The  allowance  of  the  writ  was  endorsed  upon  the  petition 
for  the  certiorari  as  follows:  "July  17,  1877,  at  chambers. 
Let  the  writ  issue  as  prayed. — D.  C.  Humphreys,  Jusiice.^^ 

The  writ  then  issued  and  the  justice  made  his  return, 
consisting  of  the  papers  in  the  case.  The  defendants  filed  a 
motion  Julj'  19, 1877,  to  quash  the  writ  and  to  have  the  pro- 
ceedings remanded  back  to  the  justice.  The  following  notice 
of  this  motion  was  served  upon  the  attorney  for  the  petitioner: 

"Take  notice  that  on  Monday,  the  80th  day  of  July,  A.  D. 
1877,  at  ten  o'clock  in  the  forenoon  of  that  day,  or  as  soon 
thereafter  as  counsel  can  be  heard,  a  motion  will  be  made  in 
this  court,  holding  a  special  term,  to  dismiss  the  certiorari 
heretofore  issued  in  this  cause,  and  to  remand  the  proceed- 
ings back  to  the  justice  to  be  proceeded  with  according  to 
law.  Enoch  Totten, 

Attorney  for  Plaintiffs, 

To  "Wm.  a.  Mbloy,  Esq., 

Counsel  for  MaxtoelV^ 

On  the  return  day  of  the  notice  the  motion  was  heard,  and 
an  order  made  on  the  80th  of  July,  at  chambers,  quashing 
the  writ  of  certiorari  and  returning  the  papers  to  the  justice, 
that  the  cause  might  be  proceeded  with  according  to  law. 
From  this  order  Maxwell  took  this  appeal. 

The  other  facts  appear  in  the  opinion  of  the  court. 

William  A.  Metoy^  for  petitioner. 

I.  The  writ  of  certiorari  in  this  case  was  duly  granted  by  and 
in  the  Circuit  Court,  held  by  Associate  Justice  Humphreys, 
who  continued  to  hold  that  court  until  August  10, 1877.  The 
petition  showed  that  Maxwell  claimed  to  be  a  stranger  to  Cres- 
well  e^  aZ.,  and  to  be  tenant  to  one  Albert  Grant;  and  so, 
instead  of  moving  in  circuit  term  to  quash  this  common -law 
writ,  the  respondents  gave  nolice  and  made  their  motion  in 
the  equity  special  term,  held  by  Mr.  Associate  Justice  "Wylie. 

The  order  thereupon  made  ex  parte  by  Judge  Wylie,  and 
which  appears  to  have  been  filed  August  6,  1877,  should  be 
wholly  set  aside,  and  the  case  remanded  to  the  Circuit  Court 
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for  further  proceedings  therein,  according  to  the  right  of  the 
matter  and  the  practice  of  the  court. 

The  order  was  in  fact  made  by  the  Equity  Court  in  special 
term,  pursuant  to  the  notice,  and  therefore  was  a  usurpa- 
tion of  common-law  business,  unwarranted  by  the  law  and 
the  rules  of  the  court,  and  a  flagrant  violation  of  the  rule  of 
January  12, 1867. 

The  cause  never  has  been  presented  on  behalf  of  the  ap- 
pellant, either  in  the  equity  special  term,  for  there  he  refused, 
and  rightly  refused,  to  appear  at  all ;  and  to  appear  at  cham- 
bers he  never  was  notified. 

n.  The  motion  to  quash  a  writ  of  certiorari  is  a  non- 
enumerated  motion,  and  must  "first  be  heard  and  deter- 
mined at  special  term,"  not  at  chambers.  (Rev.  Stats,  of  D. 
C,  sec.  800.) 

Section  19  of  General  Rules  is,  to  this  extent,  ultra  vires. 

Enoch  Toiteriy  for  defendants. 

Mr.  Justice  Wylib  delivered  the  opinion  of  the  court : 
This  was  a  proceeding  before  a  magistrate  under  the  land- 
lord and  tenant  law  to  get  possession  of  property,  and  an 
application  was  made  by  the  party  in  possession  for  a  cer- 
tioran  to  remove  the  proceedings  before  the  magistrate  into 
this  court.  The  writ  was  allowed,  as  appears  by  endorsement 
thereon  at  chambers.  Afterward,  the  magistrate  having  sent 
up  the  record,  a  rule  w^as  taken  upon  the  petitioner  in  the 
proceedings  to  show  cause  at  the  special  term  why  the  cer- 
tiorari should  not  be  quashed.  The  case  came  before  me 
under  that  notice,  and  I  was  of  opinion  that  the  court,  sitting 
in  equity,  had  no  jurisdiction  to  pass  upon  the  case,  but  that 
it  might  be  heard  before  me  as  at  chambers.  Counsel  on 
both  sides  were  heard  in  that  way,  and  the  writ  of  certiorari 
was  quashed. 

At  that  time  no  technical  objection  seems  to  have  been 
made  as  to  the  right  of  the  judge  at  chambers  to  decide  such 
a  case.     But  an  appeal  has  been  taken  from  that  order;  and 
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this  point  having  been  argued  here,  we  will  now  dispose 
of  it. 

Under  the  nineteenth  general  rule,  "motions  or  applica- 
tions for  special  remedial  writs,  such  as  writs  of  quo  warranto^ 
mandamus^  certiorari,  supersedeas^  &c.,  shall  be  heard  by  the 
Circuit  or  Criminal  Court,  or  before  one  of  the  justices  at 
chambers,  or  in  special  term ;  but  not  until  a  petition,  veri- 
fied by  affidavit  and  stating  the  grounds  of  the  application, 
has  been  filed  and  docketed.  But  the  justice  to  ^hom  the 
application  is  made  may  order  it  to  be  heard  in  the  general 
term  in  the  first  instance.  Motions  to  quash,  set  aside,  or 
dissolve  any  of  said  writs  may  be  heard  in  the  same  man- 
ner ;"  that  is,  before  either  of  these  courts,  or  before  the  judge 
at  chambers. 

It  was  contended  that  this  rule  violates  the  provision  of  the 
organic  law  which  declares  that  all  non-enumerated  motions 
in  a  case  shall  be  heard  in  court  after  notice.  If  this  motion 
to  quash  a  certiorari  be  one  of  these  non-enumerated  motions, 
aud  the  cause  pending  in  court,  our  rule  would  violate  that 
provision  of  the  statute.  But  we  are  not  of  that  opinion. 
The  statute  applies  to  actions  or  suits  between  man  and  man 
pending  in  court.  Now,  the  certiorari  is  not  one  of  those  suits 
referred  to  in  the  statute;  and  upon  this  subject  I  will  read 
one  or  two  extracts  from  the  Maryland  law,  as  laid  down  in 
Evans's  Practice,  beginning  at  page  883,  chapter  15  of  pre- 
rogative writs: 

**  Our  attention  has  hitherto  been  occupied  in  considering 
the  coui*se  of  proceedings  in  actions  between  man  and  man. 
But  a  work  on  the  practice  of  the  common  law  would  be 
defective  if  it  did  not  include  something  beyond  this.  Actions 
are  the  ordinary  proceedings  by  which  redress  is  sought  in 
the  case  of  ordinary  injuries.  But  there  are  some  extraordi- 
nary cases  in  which  persons  having  or  claiming  some  degree 
of  public  authority  attempt  to  extend  or  abuse  it  to  the  injury 
of  their  fellow-citizens.  In  such  cases,  if  the  party  were  left 
to  his  remedy  by  action,  the  redress  he  could  obtain  would 
be  frequently  very  insufficient.     The  law,  therefore,  inter- 
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poses  during  the  transaction  to  prevent  or  put  a  stop  to  the 
unlawful  proceeding.  Several  remedies  of  this  nature  have 
been  invented,  which  have  received  the  generic  name  of  pre- 
rogative writs,  probably  because  they  were  all  issued  only  by 
those  higher  courts  which  were  more  emphatically  the  -king's, 
and  were  considered  as  in  some  degree  the  exercise  of  a  ben- 
eficial and  useful  prerogative  of  the  crown.  Of  these  writs, 
three  still  remain  in  familiar  use  among  us:  cerUorariy  habeas 
corpus,  and  mandamus,^^ 

And  then,  after  treating  the  history  of  the  subject  pretty 
much  at  large,  at  page  386,  this  work  proceeds:  "If  the  cer- 
tiorari  be  to  remove  proceedings  by  justices  of  the  peace, 
under  the  act  of  1793,  chapter  43,  entitled  *An  act  to  provide 
a  summary  mode  of  recovering  the  possession  of  lands  and 
tenements,  holden  by  the  tenants  for  years,  or  at  will  after 
the  expiration  of  their  terms,  or  if  it  be  in  case  of  an  inquest 
for  a  forcible  entry  and  detainer,  or  a  forcible  entry,  the  writ 
cannot  issue  until  a  bond  has  been  given.*  *The  party  ob- 
taining such  writ  of  certiorari  shall  give  bond,  with  security, 
to  the  opposed  party,  to  be  approved  by  the  judge  or  court 
allowing  such  writ,  in  such  penalty  as  such  judge  or  court 
shall  direct,  conditioned  for  the  payment  of  all  costs  and 
damages  that  may  be  incurred  or  suftered  by  the  delay  of 
the  proceedings,  if  the  matters  in  controversy  upon  such  writ 
shall  be  decided  against  the  person  obtaining  the  same.*  " 

Now,  though  the  act  of  1793  has  been  superseded  by  our 
act  of  Congress  on  the  subject,  yet  in  regard  to  the  process 
of  certiorari  I  think  there  has  been  no  change. 

Then,  at  page  387,  the  author  says:  "The  petition,  affi- 
davit, and  bond  being  prepared,  application  must  be  made 
to  one  of  the  judges  of  the  court,  who,  either  in  or  out  of 
court,  may,  in  his  discretion,  approve  the  bond  and  order 
the  clerk  to  issue  the  certiorari.^"* 

So  that  this  writ  can  be  issued  either  by  the  judge  in  court 
or  the  judge  out  of  court ;  and  as  it  is  one  of  this  class  of  writs 
not  properly  between  man  and  man,  but  between  the  govern- 
ment, as  it  were,  on  the  one  side,  and  the  party  on  the  other 
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side,  it  is  a  prerogative  removal  of  the  proceeding;  and  if  a 
judge  have  power  to  issue  a  writ,  he  ought  to  have  power  to 
quash  it.  If  the  point  contended  for  be  correct,  then  a  man- 
damus or  the  writ  of  habeas  corpus  would  be  liable  to  the 
same  objection.  The  mandamus  having  issued  and  being 
made  returnable  before  the  judge,  he  could  not  quash  it,  and 
so  as  to  the  habeas  corpus.  For  these  considerations  we  think 
that  the  rule  of  the  court  is  not  inconsistent  with  the  provis- 
ions of  the  organic  law. 

The  court  afl5rms  the  judgment  below. 


JOHN  GEORGE  KILLIAN,  ADMINISTRATOR  DE  BONIS 
NON  OF  WILLIAM  SCHLORB.  DECEASED,  MARY  MAR- 
GARET SCHLORB,  EMMA  SCHLORB,  WEBELMINA 
SCHLORB,  KATE  SCHLORB,  GEORGE  L.  SCHLORB, 
AND  JOHN  SCHLORB,  v.  WILLIAM  E.  CLARK. 

Eqihty.— No.  5322. 

I.  Where  a  person  conveys  real  estate  in  trust  for  the  use  of  \m  wife,  at 

a  time  when  he  is  engaged  in  a  prosperous  business  and  is  perfectly 
solvent,  the  law  will  not  presume  that  he  intended  to  hinder  and 
delay  a  creditor  whose  debt  was  created  several  years  after  the  con- 
veyances were  made.  Fraud  in  such  case  is  to  be  establistied  by 
proof,  and  not  by  presumption. 

II.  If,  however,  a  voluntary  settlement  is  made  at  or  about  the  time  the 

debt  is  contracted,  a  court  of  equity  will  set  it  aside  at  the  instance 
of  the  creditors. 

III.  A  bill  of  review  may  be  filed  under  a  general  rule  of  court  an- 
nounced in  connection  with  this  case,  at  any  time  within  two  years 
fmm  the  date  of  the  decree  sougiit  to  be  reviewed. 

STATEMENT  OF  THE  CASE. 

This  is  a  bill  of  review  to  reverse  two  decrees  in  the  orig- 
inal cause  oil  the  ground  of  error  apparent  on  the  face  of  the 
record. 

The  bill  of  review  sets  out  fully  the  pleadings  and  proceed- 
ings in  the  original  cause,  together  with  the  decrees  and  the 
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alleged  errore  therein.     From  the  record  the  material  facts 
appear  to  be  as  follows : 

On  the  18th  of  August,  1858,  William  Schlorb  executed  a 
deed  conveying  lots  6  and  9  in  square  654,  together  with  the 
goods  and  chattels  in  the  building  standing  on  said  lots,  to 
John  Killian,  since  deceased,  in  trust  for  the  use  of  his  wife, 
the  said  Mary  Margaret  Schlorb,  and  in  case  of  his  surviving 
her,  the  said  trustee  was  to  hold  said  property  for  the  benefit 
of  said  William  Schlorb.  On  the  23d  of  October,  1858,  the 
said  William  Schlorb  purchased  lots  5  and  8  in  the  same 
square  from  one  John  B.  Kibby,  and  directed  the  same  to 
be  conveyed  to  said  Killian,  upon  a  similar  trust,  for  the 
benefit  of  his  said  wife.  On  the  5th  day  of  October,  1865, 
the  said  William  Schlorb  purchased  of  one  Henry  J.  Baker 
lot  2  in  said  square,  and  had  the  same  conveyed  to  his  in- 
fant son,  George  L.  Schlorb;  and  on  the  2l8t  day  of  Decem- 
ber he  purchased  lot  8  in  said  square  from  Thomas  B. 
Brown,  and  on  the  8d  day  of  May,  1866,  he  purchased  from 
one  Amos  P.  Beedle  the  north  half  of  lot  7  in  said  square. 
The  two  last-mentioned  lots  were  conveyed  to  Killian  upon 
the  same  trust  as  those  already  mentioned.  On  December 
28, 1868,  he  conveyed  lot  1  in  said  square,  with  certain  goods 
and  chattels  described  in  a  schedule  thereto  annexed,  to  said 
Killian,  also  on  a  similar  trust,  for  the  benefit  of  his  said  wife. 
The  complainants  in  the  original  bill  allege  that  the  consid- 
eration for  all  these  conveyances,  extending  from  1858  to 
1868,  was  paid  by  the  said  William  Schlorb,  and  the  deeds 
taken  to  the  said  Killian  and  his  son  for  the  purpose  of  hin- 
dering and  delaying  creditors. 

In  the  latter  part  of  November,  1865,  the  said  William 
Schlorb  commenced  dealing  with  William  E.  Clark,  and  on 
the  26th  of  June,  1873,  a  judgment  was  rendered  in  favor  of 
said  Clark  for  (3,819.02  against  John  Killian,  administrator 
of  said  William  Schlorb,  who  had  previously  died,  upon 
which  an  execution  had  been  issued  and  returned  nuUa  bona. 

The  said  Clark  thereupon  filed  his  creditor's  bill  against 
the  parties  now  complainants  in  the  bill  of  review,  and  asked 
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that  the  eeveml  deeds  already  mentioned  be  declared  null 
and  void,  so  far  as  his  interests  were  concerned,  and  that  a 
trustee  be  appointed  to  sell,  &c. 

The  answer  of  Mrs.  Schlorb  in  said  original  equity  suit 
denied  all  fraud,  and,  on  the  contrary,  charged  the  fact  to  be 
that  the  greater  portion  of  the  property  was  transferred  eight 
years  before  any  dealings  took  place  between  the  said  Will- 
iam Schlorb  and  the  said  Clark,  and  at  a  time  when  the  said 
Schlorb  was  free  from  debt  and  engaged  in  a  prosperous 
business,  and  the  only  lot  conveyed  in  trust  for  the  benefit  of 
his  wife,  after  the  dealings  commenced,  was  the  one  trans- 
ferred in  1868,  and  that  no  balance  at  that  time  was  due  said 
Clark;  that  the  indebtedness  arose  subsequent  to  said  trans- 
fer and  shortly  before  the  death  of  said  Schlorb.     In  regard 
to  lot  2,  it  is  alleged  thai  the  transaction  occurred  a  year  be- 
fore the  said  dealings  commenced,  and  that  Clark  could  not, 
therefore,  have  trusted  the  said  William  Schlorb  on  account 
of  said  lot,  as  his  name  was  not  on  the  land  records ;  that  in 
regard  to  all  the  property  which  had  been  transferred  to  a 
trustee  for  the  use  of  Mrs.  Schlorb,  no  credit  could  have  been 
given  to  said  Schlorb,  as  the  ti^ansaction  took  place  many 
years  before  any  dealings  between  said  Clark  and  Schlorb, 
and  could,  therefore,  in  no  way  have  contributed  to  the  in- 
debtedness set  up  in  the  bill  of  complaint.     The  allegations 
of  fraud  are  repeatedly  denied,  and  it  is  averred  that  Clark 
is  the  only  person  to  whom  the  said  Schlorb  was  indebted. 
Guardians  ad  litem  were  appointed  for  the  minors,  and  the 
usual  answer  was  put  in  for  them. 

John  Eillian,  the  trustee,  is  dead,  and  the  complainant 
John  George  Killian  is  administrator  de  bonis  non. 

Keplications  were  filed  to  the  answers  in  said  equity  suit, 
but  no  witnesses  were  examined.  Two  decrees  were  pro- 
nounced by  the  court,  one  dated  February  17, 1875,  setting 
aside  the  conveyances  of  lots  1  and  3  and  the  north  part  of 
lot  7  to  John  Killian,  in  trust  as  aforesaid.  The  proceeds  of 
the  sale  of  these  lots  being  iusufiicient  to  pay  the  judgment 
of  the  said  Clark,  the  court  decreed  on  June  18, 1875,  that 
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all  the  conveyances  of  the  other  lots  to  Killian  for  the  use  of 
Mrs.  Schlorb,  and  the  conveyance  to  George  L.  Schlorb,  be 
set  aside  and  the  premises  sold,  and  the  proceeds  thereof  ap- 
plied to  the  satisfaction  of  said  judgment. 

The  bill  of  review  assigns  various  errore  in  connection  with 
the  first  of  these  decrees,  to  wit,  that  of  February  17,  1875; 
that  at  the  time  of  the  convevauces  of  said  lots  2  and  3  and 
the  north  part  of  lot  7,  no  balance  could  have  been  found 
against  Schlorb  in  favor  of  Clark ;  that  Clark  could  not  have 
based  his  transactions  with  Schlorb  on  the  ground  that  he 
was  the  owner  of  said  lots,  because  Schlorb  was  engaged  at 
that  time  in  a  prosperous  and  remunerative  business,  and 
such  conveyances  were  made  as  a  reasonable  provision  for 
his  wife  and  children ;  that  it  is  shown  by  the  record  of  the 
action  at  law,  which  is  made  an  ei^bit  to  the  original  bill, 
that  during  a  period  of  two  years  and  eleven  months  just 
previous  to  the  death  of  said  Schlorb,  the  business  transac- 
tions between  him  and  the  said  Clark  amounted  to  (99,502.83, 
which  had  all  been  paid,  over  and  above  the  amount  of  said 
judgment. 

The  third  and  fourth  assignments  of  error  in  regard  to  the 
second  decree,  dated  June  18, 1875,  read  as  follows: 

"  8d.  It  is  shown  by  the  answers  that  said  conveyances  of 
said  lots  were  not  made  with  any  fraudulent  intent  whatever. 

"4th.  It  is  shown  by  the  said  bill  of  complaint  of  said 
defendant,  William  E.  Clark,  that  said  lots  2,  5,  6,  8,  and  9 
were  conveyed  to  said  John  Killian,  as  trustee,  for  the  bene- 
fit of  said  co-coiiiplainants,  Mary  Margaret  Schlorb  and  said 
George  L.  Schlorb,  previous  to  any  transactions  between  said 
William  Schlorb  and  said  William  E.  Clark;  and  that  said 
lots  5,  6,  8,  and  9  were  conveyed  to  said  John  Killian,  as 
trustee,  in  the  year  A.  D.  1858,  and  that  the  business  trans- 
actions between  said  defendant  Clark  and  said  William 
Schlorb  did  not  commence  until  the  22d  day  of  November, 
1865,  there  being  a  period  of  nearly  eight  (8)  years  between 
the  date  of  said  conveyance  of  said  lots  and  the  recording  of 
the  same  in  the  land  records  of  the  District  of  Columbia, 
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before  the  date  of  any  business  transactions  between  said 
William  E.  Clark  and  said  William  Scblorb." 

There  are  several  other  alleged  errors  assigned  upon  said  de- 
crees which  are  not  material  to  the  decision  pronounced  in  the 
case,  unless,  perhaps,  that  one  shown  by  the  answers  in  said 
equity  cause,  that  Schlorb  had  no  creditors  at  the  time  of  the 
conveyances  for  the  benefit  of  his  wife. 

The  bill  of  review  alleges  that  the  trustee  appointed  by  the 
court  to  sell  said  property  has  conveyed  all  of  said  lots  except 
one  to  said  Clark,  and  the  prayer  of  the  bill  is  that  all  the 
conveyances  to  the  said  Clark  may  be  declared  null  and  void, 
and  the  said  decrees  reversed  and  set  aside.  The  cause  was 
heard  below  upon  a  demurrer  to  the  bill  of  review,  and  a 
decree  entered  April  12,  1877,  sustaining  said  demurrer  and 
dismissing  the  bill.     Hence  this  appeal. 

William  J,  Miller^  for  complainant  in  bill  of  review. 

It  is  shown  by  the  bill  that  Clark  commenced  to  deal  with 
William  Schlorb  on  22d  November,  1865 ;  that  Schlorb  being 
indebted  to  Clark,  he,  on  26th  June,  1873,  obtained  judg- 
ment for  $3,819.25;  that  during  the  period  of  two  years  and 
eleven  months  there  were  dealings  between  said  Clark  and 
Schlorb  of  $99,502.83,  and  that  Schlorb  paid  Clark  $95,683.58. 

It  is  shown  that  lots  5,  6,  8,  and  9  were  conveyed  to  Kil- 
lian,  &c.,  ill  trust*  for  Mrs.  Schlorb  and  her  children,  with 
certain  powers  of  selling,  mortgaging,  &c. ;  were  made  and 
recorded  in  August  and  October,  1858,  at  least  seven  years 
prior  to  any  transactions  between  Clark  and  William  Schlorb. 

It  appears  that  lot  number  2  was  never  in  William  Schlorb, 
and  it  was  conveyed  on  5th  October,  1865,  to  George  L. 
Schlorb,  son  of  William,  by  Henry  J.  Baker,  at  least  eight 
weeks  before  any  transaction  between  Schlorb  and  Clark. 
Hence  Clark  could  not  have  credited  Schlorb  on  the  faith  of 
this  property.  The  same  may  be  said  as  to  lots  1,  3,  and 
part  of  7. 

It  does  not  appear  in  Clark's  bill  that  Clark,  or  any  other 
person,  was  creditor  of  William  Schlorb  between  the  years 


884  Supreme  Court,  D.  C.  [From  1877 

Killian  v.  Clark. 


1858  and  1868.  Nor  is  it  alleged  in  Clark's  bill  that  Will- 
iam Schlorb  was  indebted  to  anv  one  at  the  time  of  the  date 
and  recording  of  the  convej'ances  to  Killian  and  his  heirs 
and  assigns  in  trust. 

Nor  does  Clark  allege  or  attempt  to  prove  that  William 
Schlorb  was  indebted  to  him  (Clark)  at  the  date  of  the  con- 
veyances ;  but,  on  the  contrary,  Clark  shows  that  lots  5,  6, 
8,  and  9  were  conveyed  to  Killian  at  least  seven  years  before 
even  he  commenced  to  deal  with  Schlorb,  and  lot  2  at  least 
eight  weeks  before  any  dealings  between  them,  and  that 
none  of  the  lots  mentioned  in  Clark's  bill  were  ever  in 
Schlorb's  name  from  1858. 

True,  Clark  makes  a  general  allegation  in  his  bill  that  the 
several  tmnsfers  of  property  were  done  with  the  purpose  and 
design  to  hinder,  delay,  and  defraud  creditors,  and  that  said 
transfers  were  fraudulent  and  void  as  to  him  and  other  cred- 
itors of  said  Schlorb. 

Mrs.  Schlorb  denies  in  her  answer  the  allegations  of  fraud, 
and  says  her  deceased  husband,  William  Schlorb,  transferred 
a  greater  portion  of  the  property  in  1858,  about  eight  years 
before  any  dealings  with  Clark,  and  that  at  the  time  of  such 
transfere  her  husband  was  free  from  debt,  in  comfortable  cir- 
cumstances, and  in  a  prosperous  business. 

It  is  a  well-settled  rule,  that  when  a  subsequent  creditor 
depends  upon  the  existence  of  prior  debts  to  vacate  deeds  on 
the  ground  of  fraud,  he  must  allege  and  prove  such  debts. 
{Lust  V.  Wilkinson,  5  Vesey,  387 ;  HoUoioay  v.  MxUard^  1  Madd., 
229;  Kidney  v.  Coussmaker,  12  Vesey,  155.) 

There  is  no  allegation  of  that  kind,  and  no  proof  of  any 
indebtedness  at  the  time  of  conveyance.  Subsequent  indebt- 
edness is  not  sufficient  to  make  a  transfer  fraudulent.  {Ly- 
man V.  Cessfordy  14  la.,  229;  Snyder  v.  Christ,  89  Pa.,  499.) 

The  mere  fact  of  indebtedness  to  a  small  amount,  the 
grantor  being  in  prosperous  circumstances,  and  the  gift  rea- 
sonable provision  for  a  child,  will  not  render  the  deed  fraud- 
ulent. {Hine'^s  Lessees  v.  Longiaorihy  11  Wheat,  199 ;  Sescton 
V.  Wheaton,  8  Wheat,  229.) 


to  1879.]       SuPRBMB  Court,  D.  C.  386 


KiUian  y.  Clark, 


There  must  be,  at  the  time  of  such  convej'ance,  a  fraudu- 
lent intent,  and  it  must  be  clearly  shown,  or  that  an  indebted- 
ness existed  at  the  time.  ( Worthington  v.  Shipli/,  5  Gill.,  449 ; 
Atkinson  v.  PhiUwSy  1  Md.  Ch.,  507;  Hamilton  v.  Greemoood, 
1  Bay.,  173;  Seiton  v.  Wheaton,  8  Wheat.,  229.) 

It  is  claimed  that  a  transfer  of  all  the  property  a  man  has 
is  a  badge  of  iraud.  This  will  not  apply  where  there  are 
several  distinct  transfers  not  so  closely  connected  as  to  con- 
stitute one  transaction.  {Preston  v.  Gaffin^  1  Conn.,  393 ; 
Scott  V.  Winship,  20  Geo.,  429.) 

Again,  registration  of  the  deeds  was  notice  to  Clark;  he 
could  not  have  been  deceived.  (4  Stat,  at  Large,  p,  520 ; 
Seaton  v.  Wheaion,  8  Wheat.,  229;  Bump  on  Fraud.  Con., 
161;  Sinter  V.  Tumer,  10  Iowa,  517;  Stewart  w,  Thomas,  3b 
Mo.,  202 ;  Bar  v.  Hatch,  3  Ohio,  627 ;  Smith  v.  Loivell,  6  N. 
H.,  67.) 

Francis  Miller^  for  defendant. 

The  right  of  a  man  to  make  provision  for  his  wife  propor- 
tioned to  his  means  is  not  here  contested,  but  it  is  denied 
that  a  conveyance  to  her  or  to  her  use  of  all  he  ever  owned 
is  a  proper  provision,  and  if  such  conveyance  is  not  fraudu- 
lent in  fact  it  will  be  conclusively  presumed  to  be  fraudulent 
in  law. 

It  is  submitted  that  such  conveyances  are  fraudulent  as  to 
a  subsequent  creditor,  and  in  support  of  this  view  we  refer  to 
the  following  authorities;  Fitzei'  v.  Fitzer^  2  Atk.,  513*;  Beard 
v.  Beard,  3  Id.,  72*;  Stilman  v.  Ashdoron,  2  Id.,  481*;  Glenn 
V.  Randall,  2  Md.  Ch.,  222;  Brinton  v.  Hook,  3  Id.,  480 ;  Kerr 
on  Fraud,  199,  208,  385;  1  Story  Eq.  Jur.,  sees.  360,  352-7, 
861,  363,  364,  369;  Hinde's  Lessee  v.  Longicorth,  11  Wheat., 
199;  1  Fonblanque's  Eq.,  bk.  1,  ch.  4,  sees.  12,  8,  note  a, 
cited  in  1  Story  Eq.  Jur.,  sec.  362,  note  1 ;  Solomon  v.  Bennett, 

1  Conn.,  525,  cited  in   Willard's  Eq.  Jur.,  236;  Sexton  v. 
Wheaton,  8  Wheat.,  246-7;    Cathcart  v.  Robinson,  5  Pet,  280; 

2  Story  Eq.  Jur.,  sec.  1374 ;  Planck  v.  Schermei^horn,  3  Barb. 
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Oh.,  644;  Case  v.  Phelj)S,  39  N.  Y.,  164;  Sara^e  v.  Murphy, 
34  N.  T.,  588. 

All  the  circumstances  connected  with  these  conveyances 
give  proof  of  their  fraudulent  character.  In  the  conveyance 
of  lots  6  and  9  in  square  654,  and  all  his  pereonal  property 
in  1858,  it  is  provided  that  if  the  said  William  Schlorb  sur- 
vived his  wife,  "the  trustee  is  to  hold  the  said  trust  property 
to  and  for  the  use  and  benefit  of  said  William  during  the 
time  of  his  natural  life." 

"  Lot  number  1  is  to  be  free  from  all  liabilitv  for  the  debtP 
of  said  William,  and  free  from  his  control  or  thai  of  any  of 
his  cre(iitors.^^ 

And  in  all  the  deeds  careful  provision  is  made  to  protect 
all  of  the  property,  personal  and  real,  from  the  demands  of 
Schlorb's  creditors.  The  reservation  of  a  reversionary  inter- 
est in  the  deed  of  lots  6  and  9  would  of  itself  be  so  plain  a 
badge  of  fraud,  that  any  creditor  would  have  had  a  right  to 
set  that  aside  if  necessary  to  the  payment  of  his  debt. 


Cartter,  Ch.  J.,  delivered  the  opinion  of  the  court  orally, 
to  the  following  effect: 

This  is  a  bill  of  review  seeking  to  reverse  the  decree  in 
equity  suit  number  3877  for  errors  apparent  ou  the  face  of 
the  record.  The  object  of  the  bill  in  that  cause  was  to  set 
aside  certain  conveyances  of  real  estate  alleged  to  have  been 
made  in  fraud  of  creditors.  The  conveyances  were  chiefly 
made  by  William  Schlorb  to  a  trustee  for  the  use  and  benefit 
of  his  wife.  Whether  there  was  eiTor  in  the  decrees  depends 
upon  the  validity  of  these  settlements.  We  are  convinced 
from  the  record  in  said  equity  suit  that  the  gift  of  the  real 
estate,  in  1858,  was  made  during  marriage,  and  that  Mr. 
Schlorb  was  then  engaged  in  a  prosperous  business ;  that  he 
was  in  good  credit  and  perfectly  solvent,  and  that  he  was 
not  indebted  in  any  sum  or  sums  to  any  one.  It  is  further- 
more apparent  that  the  first  of  these  conveyances  for  the  use 
of  his  wife  was  made  at  least  eight  years,  and  the  second  six 
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years,  and  tlie  third  thirty  days  or  two  months  before  he  had 
any  business  transactions  with  Clark,  or  any  debts  were  cre- 
ated between  them.  After  the  lapse  of  all  that  time  the 
dealings  between  these  parties  commenced,  and  in  the  space  of 
two  years  they  amounted,  in  the  aggregate,  to  nearly  $100,000. 
This  had  all  been  settled  and  paid  for  with  the  exception  of 
the  indebtedness  for  which  the  judgment  was  recovered ;  and 
we  cannot  doubt  that  that  amount  would  have  be^n  paid  had 
Mr.  Schlorb  not  died.  .There  is  not  a  suspicion  of  fraud  to 
be  derived  from  these  circumstances,  and,  indeed,  they  repel 
any  such  inference.  With  regard*  to  the  antecedent  convey- 
ances, Clark  was  a  subsequent  creditor,  and  the  law  will  not 
presume  them  to  have  been  made  for  the  purpose  of  defraud- 
ing him.  Fraud  is  a  fact  in  such  a  case  to  be  established  by 
proof,  and  not  by  presumption.  Any  intention  of  the  kind  is 
denied  in  the  answers  filed  in  and  responsive  to  the  bill  in  the 
equity  cause,  and  we  will  not  presume  what  the  record  fails  to 
establish  it.  It  is,  however,  possible  that  the  business  credit 
Mr.  Schlorb  received  from  Clark  might  have  been  inspired 
by  the  apparent  ownership  of  the  property  acquired  during  the 
period  or  about  the  time  during  which  these  dealings  were  con- 
ducted. We  have,  therefore,  come  to  the  conclusion  to  affirm 
the  first  decree  of  February  17, 1876,  ordering  the  sale  of  lots 
1  and  3  and  half  of  lot  7,  and  to  review  and  reverse  the  de- 
cree of  June  18, 1875,  which  decrees  the  sale  of  the  property 
which  had  been  acquired  by  said  Schlorb  previously  to  any 
dealings  with  Clark.  The  decree  is,  therefore,  reversed,  the 
demurrer  overruled,  and  the  proceedings  hereafter  will  be 
controlled  by  these  views. 

It  was  objected  to  this  bill  that  it  was  filed  after  the  period 
for  relief  had  expired.  It  was  contended  that  a  bill  of  review 
ought  to  be  filed  within  the  time  for  taking  an  appeal  from 
the  special  to  the  general  term.  Our  practice  has  allowed  a 
longer  period  than  that  prescribed  for  taking  an  appeal.  For 
the  purpose,  however,  of  settling  the  practice  on  this  subject, 
we  have  entered  a  general  rule  that  a  bill  of  review  may  be 
filed  at  any  time  within  two  years  from  the  date  of  the  de- 
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cree  sought  to  be  reviewed.     The  practice  will,  therefore,  be 
regulated  hereafter  by  an  established  rule  of  court. 


JOHN  VAN  RISWICK  v.BICHARD  L.  WALLACE,  CHARLES 
N.  WALLACE,  AND  JAMES  M.  C.  WALLACE. 

Cross-Bill  m  Equity. — No.  2990. 

If  a  creditor  take  a  conveyance  of  real  estate  containing  covenants  of 
warnmty  in  payment  of  his  indebtedness,  and  slionld  the  title  to 
the  land  turn  out  to  be  defective,  his  only  remedy  is  upon  the  cove- 
nants in  the  deed. 

STATEMENT   OF  THE   CASE. 

• 

The  Supreme  Court  of  the  United  States  decided  in  2  Otto, 
202,  that  no  estate  or  interest  remained  in  Charles  L.  Wal- 
lach  after  the  confiscation  sale  of  the  premises  in  controversy, 
and  that  consequently  his  conveyance  of  the  same,  dated 
February  3, 1866,  to  defendant  John  Van  Riswick,  after  such 
confiscation,  was  of  no  force  or  effect,  and  constituted  no  de- 
fense to  the  right  of  the  complainants  to  redeem  the  prem- 
ises. The  said  Van  Riswick  then  answered  the  original  bill 
of  complaint,  and  at  the  same  time,  by  leave  of  the  court, 
filed  his  cross-bill,  representing  that  in  addition  to  the  amount 
due  him  upon  the  note  and  deed  of  trust  which  the  original 
bill  seeks  to  redeem,  the  said  Charles  S.  Wallach  was  indebted 
to  him,  the  said  Van  Riswick,  at  the  time  of  his  death,  in  the 
sum  of  $12,000;  that  an  account  of  said  indebtedness  was 
stated  between  them  after  the  return  of  said  Charles  S.  Wal- 
lach to  the  District;  that' the  said  deed  of  February  3, 1866, 
which  also  included  the  western  part  of  lot  14  in  square  874, 
Was  executed  in  satisfaction  of  said  indebtedness,  and  that, 
not  doubting  the  validity  of  said  conveyance,  he  has  made 
valuable  improvements  on  said  premises,  and  paid  large  sums 
of  money  for  taxes,  both  genei'al  and  special,  levied  thereon; 
that  said  indebtedness  was  contracted  antecedently  to  the 
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political  and  civil  disability  of  the  said  Charles  S.  Wallach ; 
and  he  prays  that  the  trae  amount  of  said  indebtedness  may 
be  ascertained,  and  that  the  same  may  be  decreed  to  be  a 
valid  lien  upon  said  lot,  and  the  complainants  decreed  to  pay 
the  same  before  being  permitted  to  redeem  the  property. 

A  demurrer  was  interposed  to  the  cross-bill,  which  was 
overruled  at  the  general  term ;  and  the  defendants  had  leave 
to  answer  and  plead  as  they  should  be  advised.  A  plea  and 
answer  were  thereupon  interposed.  The  plea  was  set  down' 
for  hearing,  and  the  issue  thus  formed  was  heard  in  the  first 
instance  at  the  general  term.  The  part  of  the  plea  princi- 
pally relied  upon  by  the  defendants  reads  as  follows: 

"  These  defendants  say  that  on  the  3d  day  of  February,  in 
the  year  of  our  Lord  1866,  in  consideration  of  the  whole  of 
the  said  pretended  other  indebtedness,  and  of  all  real  indebt- 
edness, by  the  said  Charles  S.  Wallach  to  the  said  John  Van 
Kiswick,  then  existing,  the  said  Charles  S.  Wallach  and  his 
wife  made  and  executed,  signed,  sealed,  and  to  the  said  John 
Van  Riswick  delivered  their  deed  of  conveyance,  whereby, 
for  the  expressed  consideration  of  $11,000  in  hand  paid,  they 
granted,  bargained,  sold,  aliened,  enfeoffed,  released,  and 
conveyed  unto  him  the  said  lot  of  ground,  land,  and  tene- 
ment in  the  original  bill  mentioned,  and  thereby  sought  to 
be  redeemed,  and  also  another  lot  of  land  and  tenement,  to 
wit,  the  western^  part  of  lot  numbered  14  in  square  numbered 
874,  having  a  front  of  forty  feet  and  eight  inches  on  Penn- 
sylvania avenue,  in  the  city  of  Washington,  with  covenants 
of  general  warranty  and  of  further  assurance,  which  deed  of 
conveyance  the  said  John  Van  Riswick  accepted  and  received 
in  full  satisfaction  of  the  identical  indebtedness  which  is  by 
the  cross-bill  pretended  still  to  exist;  and  the  said  deed  of 
conveyance  was  on  the  day  of  its  making  duly  acknowledged 
by  the  grantor  and  his  wife,  and  afterwards  duly  recorded ; 
all  which,  by  a  copy  of  the  same  with  the  said  original  bill 
exhibited,  and  prayed  to  be  taken  as  a  part  of  this  plea,  will 
more  fully  appear. 

"  By  virtue  and  effect  of  which  deed  of  conveyance  the  said 
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John  Van  Riswick  became  invested  with  title  in  fee  to  the 
said  western  part  of  lot  numbered  14  in  square  numbered 
874,  and  continued  to  be  so  until  he  aliened  the  same,  since 
when  his  alienee  holds  the  same  by  that  title  and  no  other. 

"  Wherefore  these  defendants  do  plead  in  law  to  so  much  of 
the  said  cross-bill  as  is  hereinbefore  particularly  mentioned, 
the  acceptance  of  the  said  deed  of  conveyance  in  part  opera- 
tive and  effectual,  and  of  the  covenants  therein  contained,  as 
having  operated  the  entire  extinguishment  of  the  said  indebt- 
edness; and  do  pray  the  judgment  of  this  honorable  court 
whether  they  should  be  compelled  to  make  any  further 
answer  unto  so  much  of  the  said  cross-bill  as  is  hereinbefore 
pleaded  to,  and  pray  to  be  hence  thereof  dismissed  with  their 
costs." 

It  will  be  observed  that  the  proposition  of  defendants  to 
be  established  by  the  plea  is,  that  the  conveyance  of  Wallach 
to  Van  Riswick,  set  up  therein,  worked  an  extinguishment 
of  the  original  debt,  and  that  the  only  remedy  of  Van  Ris- 
wick thereafter  was  upon  the  covenants  of  warranty  con- 
tained in  the  deed.  The  case  was  heard  at  the  April  Terra, 
1878. 


Lambert  ^  Darlington  and  Durant  ^  Hornor^  for  complain- 
ant in  cross-bill. 

The  plea  in  this  case  belongs  to  the  class  denominated 
anomalous — ^supported  by  answer — which  must  be  confined 
to  negativing  the  equity  of  the  bill.  Not  favored  in  equity. 
Must  exclude  intendments  against  the  pleader.  In  case  at 
bar  neither  plea  nor  answer  denies  the  equity  of  the  cross- 
bill, to  wit,  the  mutual  error  or  "  mistake  all  around,"  against 
which  relief  is  sought.  (Tyler's  Mitford,  885 ;  Story  Eq.  PL, 
sec.  688 ;  Piatt  v.  Oliver,  1  McL.,  303  ;  Dow  v.  Peters,  3  Edw., 
140.) 

The  answer  in  this  case  overrules  the  plea. 

Equity  relieves  against  the  consequences  of  misapprehen- 
sion or  mistake  of  law  when  mutual,  or  "  all  around,"  as  it 
is  technically  styled.     (Story  Eq.  Jur.,  sees.  123, 134, 138; 
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Adams  Eq.,  marg.  p.  189,  190;  Hunt  v.  Bausmanierey  8 
Wheat.,  211,  212,  216;  Lansdoiime  v.  Lansdowne,  Moseley, 
364;  Bingham  v.  Bingluim,,  1  Ves.  Sen.,  127;  Corking  v. 
FraiU  Id.,  400,  debt  declared  to  exist  on  cancellation  of  con- 
vejance ;  Bamsden  v.  Hoylton,  2  Id.,  364 ;  Hitchcock  v.  Gid- 
dings,  4  Price  Exch.,  135,  304.) 

The  apparent  paradox  that  equity  will  grant  relief  against 
mistake  of  a  clear,  well-settled  principle  of  law,  and  withhold 
it  where  the  question  was  a  doubtful  one,  applies  only  to  cases 
where  the  doubt  was  present  to  the  minds  of  the  parties,  and 
the  agreement  was  a  compromise  based  upon  it.  (Story  Eq. 
Jur.,  sec.  121 ;  Adams  Eq.,  189,  n.  2;  Story  Eq.  Jur.,  sec.  138.) 
The  strictures  upon  the  ciises  ofLansdovme  v.  Lansdowne  and 
Bingham  v.  Bingham  proceed  upon  this  distinction.  (Story 
Eq.  Jur.,  124,  125,  and  note  4.) 

There  is  no  reported  case  in  which  relief  against  mistake 
of  law  hiis  been  denied,  except  where  the  mistake  was  either 
unilateral  or  made  the  basis  of  a  compromise. 

Pike  ^  Pike^  for  defendants  in  cross-bill. 

If  a  creditor  accept  a  deed  of  land  in  payment,  it  is  an  ex- 
tinguishment of  the  debt;  and  if  the  title  prove  defective,  he 
must  look  to  hjs  warrants.     {Miller  v.  Young,  2  Or.  C.  C,  53.) 

The  following  authorities  cited :  Preston  v.  Young ,  4:  Cranch, 
239 ;  Toussaint  v.  Mnrtinant^  2  T.  R,  105 ;  Weaver  v.  Bentleyy 
1  N.  Y.  Term  Rep.,  45;  Sugden,  175 ;  Hunt  v.  Silk,  5  East, 
449 ;  Linden  v.  Hooper,  Comp.,  414 ;  Noonan  v.  Lee,  2  Black, 
500.) 

Cartter,  Ch.  J.,  delivered  the  opinion  of  the  court  orally, 
in  substance  as  follows : 

This  is  a  cross-bill  filed  by  Mr.  Van  Riswick,  praying  that 
the  indebtedness  from  Charles  C.  Waliach  to  said  Van  Ris- 
wick may  be  decreed  a  valid  lien  upon  the  property  in 
controversy,  in  the  hands  of  the  heirs  at  law  of  the  said 
Waliach,  and  that  said  indebtedness  may  be  satisfied  from 
the  proceeds  of  a  sale  of  said  premises.   The  court  have  coo- 
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sidered  this  proposition  with  great  care,  and  have  conne  to 
the  conclusion  that  the  plea  interposed  by  the  heirs  is  a  com- 
plete bar  to  this  relief.  The  alleged  indebtedness  was  the 
consideration  of  the  conveyance.  The  deed  embraced  the 
property  now  in  controversy',  and  also  another  lot  of  land 
which  Van  Riswick  has  since  conveyed  away. 

The  deed  to  Van  Riswick  contained  the  usual  covenants 
of  warranty,  and  was  received  in  full  satisfaction  of  the 
amount  due.  We  think  the  indebtedness  was  merged  in  that 
transaction,  and  that  the  relations  which  had  previously  sub- 
sisted between  them  were  exchanged  for  those  created  by 
the  covenants  in  the  deed ;  and  we  think  that  his  remedy  is 
upon  these  covenants  alone.  Entertaining  these  views,  we 
have  come  to  the  conclusion  that  the  plea  to  the  cross-bill 
must  be  allowed. 


JOHN  A.   TROOK  v.  THE  BALTIMORE  AND  POTOMAC 

RAILROAD  COMPANY. 

At  Law.— No.  13,784. 

L  In  an  action  for  damaofes  to  n*al  cstaU^  caused  by  a  railroad  company 
in  usintr  a  pnblic  avenue  for  loading;  and  iniloadin>(  freiglit,  wiu 
nesses  wlio  are  acquainted  witli  tlie  value  of  property  in  tlie  same 
locality  may  testify  as  to  tlieir  opinion  of  the  depreciation  of  said 
pioporty,  due  to  tlie  use  of  sai<I  avenue  for  tlie  purpose  of  a  fi*eight 
delivery. 

IL  The  plaintitl'  in  such  action  is  entitled  to  damage  where  the  railroad 
company  wsur  the  avenue  for  tlie  purposes  of  •  freiglit  yard  or 
freiglit  delivery,  and  where  I  lie  avenue  is  thereby  obstructed  and 
the  value  of  plaintilTs  property  diminished. 

III.  In  sucti  action  the  plaint ift*  is  not  confined  to  structural  damage  to 
the  building,  or  pliysical  injury  and  harm  to  the  land.  He  may  also 
recover  any  other  damage  growing  out  of  the  unreasonable  and 
unlawful  use  of  the  avenue. 

STATEMENT   OF   THE   CASE   AND   DECISION. 

In  1872  the  plaintiff  was  the  owner  of  lot  T  in  square 
464y  on  the  south  side  of  Virginia  avenue,  between  Sixth  and 
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Seventh  streets,  in  the  citj  of  Washington.  The  improve- 
ments on  the  lot  consisted  of  a  frame  house  and  a  one-storj 
brick  store.  The  Potomac  Railroad  Company  was  author- 
ized by  several  acts  of  Congress  to  extend  its  track  into  the 
District  of  Columbia,  and  along  Virginia  avenue,  for  the 
purpose  of  running  its  trains  and  cars.  In  the  spring  of  1872 
the  railroad  company  laid  three  tracks  on  said  avenue,  be- 
tween Sixth  and  Seventh  streets,  consisting  of  one  main 
track  and  two  sidings,  and  began  to  run  its  trains  on  said 
main  track,  and  to  use  the  sidings  to  load  and  unload  freight 
continuously  thereafter.  The  plaintift*  brings  his  action  to 
recover  damage  from  the  company,  occasioned  by  the  unrea- 
sonable use  of  said  avenue  in  such  loading  and  unloading  of 
freight  cars  in  that  part  of  the  avenue  fronting  on  his  said 
property. 

On  the  trial  of  the  cause  the  plaintift*  introduced  evidence 
tending  to  show  that  the  merchandise  so  loaded  and  unloaded 
at  said  place  was  of  almost  every  descriptioh ;  that  the  freight 
was  delivered  into  carts,  furniture  and  other  wagons ;  that 
often  there  was  an  accumulation  of  wagons  for  the  purpose 
of  unloading,  especially  when  vegetables  were  so  unloaded ; 
that  this  sometimes  happened  to  such  an  extent  as  to  obstruct 
the  travel  on  the  avenue,  and  divert  the  travel  from  it  to 
other  routes. 

The  plaintiff  also  introduced  evidence  to  show  the  value  of 
the  property  previous  to  the  use  by  the  company  of  caid 
tracks  for  a  freight  delivery,  and  that  the  use  of  said  avenue 
had  been  such  as  to  damage  the  value  of  said  property. 

The  plaintiff  also  offered  to  prove  by  certain  witnesses, 
residing  near  the  locality  and  acquainted  with  the  value  of 
property  in  that  section  of  the  city,  that,  in  their  opinion,  by 
the  presence  of  the  railroad  on  said  avenue,  together  with 
all  the  actual  uses  of  said  railroad,  said  property  had  been 
depreciated  in  the  neighborhood  of  fifty  per  cent,  or  sixty- 
seven  per  cent,  of  the  value  it  had  prior  to  the  laying  of  said 
tracks,  and  that  of  said  depreciation  from  thirty  to  HiXy  per 
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cent,  was  due  to  the  Ufie  of  said  avenue  for  the  purpose  of  a 
freight  delivery. 

To  the  admissibility  of  said  testimony  the  defendant  ob- 
jected, but  the  court  overruled  the  objection,  and  defendant's 
counsel  expected.  At  the  close  of  the  testimony  the  court,  at 
the  request  of  the  plaintift*,  gave  the  two  following  instruc- 
tions to  the  jury  ; 

"  If  the  jury  shall  find  that  from  about  the  month  of  July, 
1872,  to  the  bringing  of  this  action,  or  during  any  portion  of 
that  period,  the  defendant  used  that  portion  of  Virginia 
avenue  lying  between  Sixth  and  Seventh  streets  southwest, 
and  upon  which  the  plaintiff's  premises  abutted,  for  the  pur- 
pose of  a  freight  yard  or  freight  delivery,  thereby  obstructing 
the  said  avenue  and  diminishing  the  value  of  the  plaintiff's 
said  property,  then  the  plaintiff  is  entitled  to  recover  in  this 
action." 

"  If  the  jury  shall  find  that  from  about  the  month  of  Julj, 
1872,  to  the  bringing  of  this  action,  or  during  any  portion  of 
that  period,  the  defendant  occupied  Virginia  avenue,  between 
Sixth  and  Seventh  streets  southwest,  and  in  front  of  plain- 
tiff's premises,  by  placing  thereon  freight  cars,  and  keeping 
the  same  there  an  unreasonable  time  by  loading  or  unloading 
and  delivering  freight,  and,  by  using  the  said  part  of  the  said 
avenue  for  tho  general  purposes  of  a  freight  yard  or  freight 
delivery,  obstructed  the  avenue  or  so  interfered  with  the  use 
Qf  the  said  avenue  as  to  diminish  the  value  of  the  plaintifl*'« 
said  property,  then  the  plaiutiff  is  entitled  to  recover." 

To  these  instructions  defendant's  counsel  made  objection, 
and  exceptions  wei*e  noted. 

The  defendant,  among  other  instructions,  requested  the 
court  to  give  the  following : 

"If  the  jury  believe  from  the  evidence  that  there  has  been 
neither  structural  damage  to  the  buildings,  nor  actual  phys- 
ical injury,  nor  harm  to  the  land,  and  that  delay  to  the  public 
and  to  the  plaintiff  in  passing  along  the  avenue  has  been  the 
only  direct  wrong  caused  to  the  plaintiff'  by  the  matters  set 
forth  in  the  declaration,  and  that  such  wrong  resulted  in  no 
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damage  to  the  plaintift*,  except  contributing,  during  the  con- 
tinuance of  the  use  of  the  avenue  in  the  way  complained  of, 
to  the  prevention  of  the  sale  of  the  property  for  what  it  might 
have  been  sold  before  the  use  of  the  avenue  began, — if  the 
jury  believe  these  facts,  then  the  plaintiii'  cannot  recover  in 
this  action." 

This  was  excluded,  and  the  defendant  noted  another  ex- 
ception. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiii'  for  the 
sum  of  f4,000 ;  of  this  amount  the  plaintiff  entered  an  order 
in  the  cause  remitting  Jl,500,  and  his  motion  for  a  new  trial 
on  the  minutes  of  the  judge  who  presided  in  the  court  below 
was  overruled.  The  cause  is  now  before  the  general  term 
upon  a  motion  for  a  new  trial  upon  the  foregoing  exceptions. 
The  court  being  of  opinion  that  the  exceptions  were  not  well 
taken,  denied  the  motion. 

James  G.  Payne^  for  plaintiff,  cited  the  following  authori- 
ties :  T\bbetts  v.  HaskinSy  16  Me.,  288 ;  Stmn  et  uL  v.  Middlesex^ 
101  Mass.,  177;  Clark  v.  Bairdy  5  Selden,  183;  Warren  v. 
Wheeler y  21  Me.,  484 ;  Joy  v.  Hopkins,  5  Denio,  84 ;  Kellogg 
V.  Kranser,  14  Serg.  A;  Rawle,  140 ;  0.  ^  P,  R,  R,  Co.  v.  Ball, 
5  Ohio  St.,  568 ;  Gahagan  v.  R.  R.  Co.,  1  Allen,  (Mass.,)  190 ; 
The  State  v.  Morris  ^  Essex  R.  R.  Co.,  25  N.  J.,  438 ;  Lockland 
V.  R.  R.  Co.,  81  Mo.,  180 ;  34  Mo.,  259 ;  R.  R.  v.  Decatur  City, 
33  111.,  381 ;  The  State  v.  R.  R.  Co.,  23  K  J.,  860 ;  Attorney- 
General  v.  R.  R.  Co.,  4  C.  E.  Green,  386,  393 ;  Tate  v.  R.  R. 
Co.,  7  Ind.,  479 ;  Protzman  v.  R.  R.  Co.,  9  Ind.,  467. 

Enoch  Totten,  for  defendant,  filed  an  elaborate  brief,  whiqh 
we  omit  fotr  want  of  space* 
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ROBERT  K.  ELLIOT  v.  THE  DISTRICT  OF  COLUMBIA, 
JOHN  F.  COOK.  COLLECTOR  OF  TAXES,  AND  WIL- 
LIAM J.  MURTAGH. 

Equity. 

I.  The  collector  of  taxes  in  the  District  of  Columbia  was  applied  to  for 
a  statement  of  unpaid  taxes  upon  certain  real  estate  by  one  who  did 
not  disclose  the  object  of  the  inquiry,  or  that  lie  was  about  to  be- 
come a  purchaser;  and  it  was  lield  that  the  District  was  not  estopped 
from  mailing  sale  of  said  property  for  unpaid  taxes  thereon,  which 
iia«l  been  omitted  by  mlstal(e  from  the  statement  furnished  on  such 
request,  although  the  applicant  relied  upon  the  collector's  statement 
in  afterwards  purchasing  the  pmperty. 

n.  The  duties  of  tiie  collector  ai*e  prescribed  by  statute,  and  lie  is  not 
required  to  malce  search  and  furnish  statements  of  unpaid  taxes. 
His  statements  and  his  mistaices  in  regard  to  unpaid  taxes  can  never, 
therefore,  operate  as  an  estoppel  upon  the  District  of  Columbia. 

STATEMENT   OF  THE   CASE. 

This  bill  is  tiled  to  restrain  the  District  of  Columbia  from 
enforcing  the  collection  of  certain  taxes  which  constitute,  as 
is  alleged  by  the  District  authorities,  a  lien  upon  lots  23  and 
24  in  square  491,  in  the  city  of  Washington. 

The  material  statements  in  the  bill  are,  that  in  June,  1872, 
one  Alfred  Ely  was  in  the  occupation  and  possession  of  said 
lots  as  the  owner  of  an  estate  therein  during  the  life  of  Cor- 
nelius Boyle.  At  the  date  j  ust  mentioned,  the  said  Ely  having 
neglected  for  several  years  to  pay  the  taxes  assessed  on  said 
propert)%  a  suit  in  equity  was  commenced  for  the  purpose  of 
requiring  him  to  pay  the  taxes  then  due  and  in  arrear.  Mr. 
Elliot,  who  was  the  solicitor  of  the  complainant  in  that  equity 
suit,  called  upon  the  collector  of  taxes  for  the  District  to  fur- 
nish him  with  the  bills  for  all  unpaid  taxes  upon  said  prop- 
erty, and  the  collector  gave  him  the  bills  for  the  years  1868, 
1869, 1870,  and  1871.  These  taxes  were  taken  into  the  ac- 
count by  the  auditor,  and  the  property  was  finally  sold  under 
a  decree  of  the  court,  and  Mr.  Elliot  became  the  assignee  of 
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the  purchaser  at  the  sale  under  said  decree,  and  paid  the 
taxes  so  reported  by  the  collector  and  the  auditor,  together 
with  all  taxes  which  subsequently  accrued  down  to  the  time 
of  such  sale,  and  the  amount  thereof  was  deducted  from  the 
purchase-money. 

The  District  of  Columbia  now  claims  taxes  for  the  years 
1866  and  1867,  and  the  collector  has  advertised  the  property 
for  sale  for  the  non-payment  thereof.  The  complainant  al- 
leges that  he  purchased  the  property,  relying  upon  the  in- 
formation which  he  received  from  the  collector,  and  he  claims 
that  the  District  of  Columbia  cannot  legally  or  equitably  en- 
force the  payment  of  the  taxes  for  1866  and  1867  upon  said 
property,  and  that  said  District  ought  not  to  be  permitted  to 
sell  the  lots  in  question  and  thus  cast  a  cloud  upon  his  title, 
and  that  the  District  is  estopped  by  the  act  of  its  collector. 
The  District  of  Columbia  and  John  F.  Cook,  the  collector, 
tiled  a  general  demurrer  to  the  bill  of  complainant  in  this 
cause ;  and  on  June  8,  1877,  the  demurrer  was  overruled, 
and  the  said  defendants  perpetually  enjoined  from  offering 
said  lots  for  sale  for  the  alleged  taxes  of  the  years  1866  an  d 
1867.  From  this  decree  an  appeal  has  been  taken  to  the 
general  term. 

R.  K.  Ellioty  for  complainant. 

Tlie  "  District  of  Columbia  is  a  municipal  corporation," 
and  the  collector  of  taxes  is  the  officer  or  agent. 

The  statements  made  by  that  officer  or  agent,  as  alleged  in 
the  bill  of  complaint,  estop  the  corporation  froni  denying  the 
truth  thereof.  The  doctrine  of  estoppel  applies  as  well  to 
corporations  as  to  individual^,  and  has  even  been  held  to 
apply  to  the  United  States.  ( U.  S.  v.  Collier,  3  Bl.  C.  C, 
325 ;  Maj/(yr  v.  Sheffield^  4  Wall.,  189 ;  Lee  v.  Munroe,  7  Cr., 
366 ;  a  R.  L  and  P.  R.  R.  Co.  v.  The  City  of  Joliet,  79  111., 
39;  Dillon  on  Miin.  Corp.,  sec.  176w.) 

It  is  a  matter  of  no  consequence  in  the  present  case  whether 
the  taxes  referred  to  in, the  bill  of  complaint  had  been  paid  or 
not,  since  the  fact  is  admitted  that  the  defendant,  by  its  proper 
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officer  or  agent,  acting  within  the  scope  of  his  authority  in 
respect  of  a  subject  exclusively,  by  virtue  of  his  office,  within 
his  knowledge  and  control,  represented  that  they  had  been 
paid,  or,  rather,  that  there  were  no  taxes  upon  the  property 
referred  to,  excepting  those  that  were  then  and  there  paid  by 
the  complainants. 

Whether  this  representation  was  true  or  not,  according  to 
the  well-settled  doctrine  of  estoppel,  it  is  binding  upon  the 
District,  and  it  must  look  to  the  bond  of  the  collector  for 
relief. 

The  decree  of  the  special  term  is,  therefore,  correct,  and 
should  be  affirmed. 

Birney  ^.Birney^  for  defendants. 

The  single  question  at  issue  in  these  cases  is,  whether  the 
District  of  Columbia  is  estopped  from  making  sale  of  certain 
real  estate  for  unpaid  taxes  due  thereon,  because  the  collector 
of  taxes  has,  by  mistake  and  inadvertence,  failed  to  report 
said  taxes,  among  others,  to  an  inquirer  for  a  statement  of 
all  unpaid  taxes,  who  did  not  disclose  the  cause  of  his  inquirj', 
but  afterwards,  by  purchasing  the  property,  in  reliance  upon 
the  collector's  statement,  was  specially  injured  ?  The  District 
of  Columbia  is  not  so  estopped.  The  collector  of  taxes,  in 
rendering  tax  bills  to  the  plaintiif,  did  so  for  plaintilF's  ac- 
commodation, and  not  under  authority  of  law.  There  is  no 
statute  making  it  the  duty  of  the  collector  to  furnish  state- 
ments of  taxcQ  due  to  all  inquirers.     Ilis  duties  are  statutory. 

The  case  of  Lee  v.  Monroe  and  Thornton  is  conclusive  upon 
this  question,  and  is,  in  its  general  outline,  closely  analogous 
to  the  case  at  bar. 

There  Morris  and  Nicholson,  owing  Lee  $3,000,  offered 
payment  in  city  lots,  the  title  to  which  was  in  Monroe  and 
Thornton,  as  commissioners  of  Washington  city.  Morris  and 
Nicholson,  having  paid  money  in  advance  to  the  commia- 
sioners,  thought  themselves  entitled  to  demand  a  conveyance 
of  the  lots  in  question.  Lee  applied  to  the  commissioners  to 
know  of  them  if  they  would  convey  the  lots  to  him  upon  the 
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order  of  Morris  and  Nicholson.  This  they  promised  to  do. 
Lee,  upon  receiving  from  Morris  and  Nicholson  their  order 
to  the  commissioners  to  convey  to  him,  gave  up  to  them  their 
notes.  On  presenting  the  order  to  the  commissioners,  they 
refused  to  convey  the  lots  unless  he  would  pay  the  purchase- 
money  due  thereon.  Morris  and  Nicholson  shortly  after  be- 
came insolvent. 

In  rendering  its  opinion  in  favor  of  the  defendants,  the 
court  said  : 

"  If  the  commissioners  acted  fraudulently,  they  may  be 
personally  liable  to  the  plaintiff;  but  if  it  were  a  mistake, 
•  *  *  the  interests  of  the  United  States  cannot  and  ought 
not  to  be  affected  by  it.  Were  it  otherwise,  an  officer  in- 
trusted with  the  sales  of  public  lands,  or  empowered  to  make 
contracts  for  such  sales,  might,  by  inadvertence  or  incautiously 
giving  information  to  others^  destroy  the  lien  of  his  prindpals  on 
very  valuable  and  large  tracts  of  real  estate^  and  even  produce 
alienations  of  them  without  any  consideration  whatever  being 
received.  It  is  better  that  an  individual  should  now  and 
then  suffer  by  such  mistakes  than  to  introduce  a  rule  against 
an  abuse  of  which,  by  improper  collusions,  it  would  be  very 
difficult  for  the  public  to  protect  itself."  (7  Cranch  S.  C.  R, 
866 ;  2  Condensed  R.,  581.) 

It  will  be  noticed  that  the  bill  of  complaint  does  not  aver 
that  the  misrepresentation  complained  of  was  fraudulent; 
neither  does  it  aver  that  the  collector  was  informed  or  had 
notice  of  the  object  of  the  inquiries  made  to  him,  or  of  the 
persons  in  whose  behalf  the  inquiries  were  made. 

Under  such  conditions  no  estoppel  can  possibly  arise  against 
a  coq)oration  or  individual,  for  estoppels  in  pais  are  not  al- 
lowed to  operate,  except  where,  in  good  conscience  and  honest 
dealing,  the  party  ought  to  be  permitted  to  gainsay  his  ad- 
mission. 

There  must  be  actual  fraud  by  wilful  concealment  or  mis- 
representation by  the  party  sought  to  be  estopped,  or  such 
gross  negligence  and  indifference  to  the  rights  of  others  as 
are  equivalent  to  actual  and  premeditated  fraud.     {Bannny  v. 
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Steioart,  6  Watts,  489;  Walker  v.  Vaughn,  38  Conn.,  577; 
The  Governor  v.  White,  20  Wis.,  425 ;  Piper  v.  Gilmore,  49 
Me.,  149 ;  Taylor  v.  JJij/,  25  Conn.,  250 ;  McAfferty  v.  Connor, 
7  Ohio  St.,  99;  Ridgicay  v.  Moirison,  28  Ind.,  201;  Rigney 
V.  SfwjrtA,  29  Barb.,  888.) 

Mr.  Justice  MacArthur  delivered  the  opinion  of  the  court : 
This  bill  is  tiled  to  restrain  the  collection  of  taxes,  upon 
the  ground  that  the  District  is  estopped  by  the  action  of  the 
collector.  It  appears  that  Mr.  Elliot  did  not  inform  that  offi- 
cer of  the  purpose  for  which  he  requested  the  bills  for  unpaid 
taxes ;  nor  did  he  disclose  to  him  that  he  was  about  to  become 
a  purchaser  of  the  property.  It  is  not  alleged  that  the  col- 
lector had  any  knowledge  whatever  of  the  object  for  which 
the  tax  bills  were  furnished.  He  was  not  informed  that  Mr. 
Elliot  represented  a  purchaser,  or  that  he  contemplated  be- 
coming one  himself.  It  is  not  pretended  that  he  concealed 
or  misrepresented  the  amount  of  the  taxes  due  wilfully  or 
intentionally.  A  majority  of  the  court  are  clearly  of  opinion 
that  the  District  is  not  excluded  from  claiming  the  taxes  still 
due  and  unpaid.  To  hold  otherwise  would  be  to  establish  an 
estoppel  where  the  party  sought  to  be  estopped  was  ignorant 
of  the  facts  material  to  such  a  conclusion,  and  where  there 
was  not  the  slightest  intention  to  mislead  or  deceive.  The 
collector  could  have  been  examined  as  a  witness  before  the 
auditor,  and  recourse  had  to  the  books  of  his  office,  and  thus 
the  extent  of  the  taxes  due  and  in  arrear  could  have  been 
ascertained  as  testimony  in  the  usual  method  of  judicial  pro- 
ceedings. This  the  complainant  had  a  right  to  do,  and  hav- 
ing failed  to  exercise  this  right,  he  cannot  now  be  permitted 
to  claim  the  benefit  of  an  estoppel  for  the  discharge  of  taxes 
that  have  never  been  paid. 

The  duties  of  the  collector  are  prescribed  by  statute.  (R. 
S.  D.  C,  sees.  133,  161,  175,  act  of  Aug.  23, 1871,  Leg.  As- 
sembly, D.  C.)  To  make  a  search  of  the  records  in  his  office 
for  unpaid  taxes  at  the  request  of  any  one,  whether  connected 
with  the  title  or  not,  or  whether  liable  for  the  tax  or  not,  is 
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not  one  of  hia  statutory  duties.  There  is  no  fee  or  reward 
provided  for  making  searches.  No  duty  of  this  kind  is  im- 
posed by  law,  and  he  is  not  the  officer  of  the  District  for  that 
purpose.  If  any  person  applies  to  him  to  search  for  unpaid 
taxes,  or  to  make  a  certificate  of  the  same,  it  is  an  employ- 
ment outside  of  his  official  duty,  and  there  is  no  privity  be- 
tween the  person  requesting  the  search  or  certificate  and  the 
District  of  Columbia.  The  law  is  the  only  standard  of  the 
extent  of  his  powers,  and  all  inquirers  in  regard  to  taxes  are 
bound  to  take  notice  of  the  extent  of  his  authority.  His 
statements  or  his  mistakes  as  to  unpaid  taxes  can  never,  there- 
fore, operate,  so  far  as  the  District  is  concerned,  as  an  estop- 
pel. If  any  other  doctrine  should  prevail,  it  would  be  in  the 
power  of  a  tax-payer,  or  of  even  the  collector  himself,  to  divest 
the  District  of  its  liens  upon  property  in  all  cases  of  delin- 
quent taxes. 

The  decree  ought  to  be  reversed. 

Cabtter,  Ch.  J. — The  complainant  asks  that  the  District 
of  Columbia  be  restrained  in  the  collection  of  taxes  properly 
assessed  upon  the  property  in  question.  When  he  applied  to 
the  collector  he  was  a  stranger  to  the  property,  and  not  in 
privity  of  taxation  with  it.  He  failed  to  disclose  hia  relations 
to  the  property,  or  his  purpose  to  buy  it,  and  he  now  demands 
that  these  taxes*  may  be  the  same  as  satisfied  without  pajing 
them,  because  he  had  formerly  inquired  of  the  collector  for 
the  unpaid  tax  bills.  I  do  not  believe  that  a  citizen  at  large 
can,  by  passing  through  the  collector's  office,  making  an  in- 
quiry of  this  kind  about  taxes,  thereby  pay  them  and  estop 
the  District.  I  do  not  believe  that  the  revenues  of  a  munici- 
pality can  be  crippled  in  that  way.  Here  the  applicant  for 
information  about  the  taxes  did  not  disclose  that  he  was  about 
to  become  a  purchaser,  or  that  he  wanted  to  know  in  con- 
templation of  such  purchase  the  actual  burdens  upon  the 
property.  He  inquired  for  the  taxes,  and  the  collector,  as  is 
frequently  the  case,  made  a  mistake  in  the  amount;  he  did 
not  go  back  far  enough  in  his  search,  and  the  doctrine  in  the 
26 
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decree  below  is  that  the  taxes  are  in  ettect  paid.     I  cannot 
concur  in  that  view,  and  think  the  bill  ought  to  be  dismissed. 

Olin,  J. — I  put  my  opinion  expressly  upon  the  ground  that 
the  law  imposes  no  obligation  upon  the  collector  to  furnish 
])is  certificate  at  all.  And  not  being  within  the  limit  of  his 
prescribed  duties,  if  he  chooses  to  furnish  statements  he  acts 
voluntarily,  and  the  District  is  not  responsible  for  his  acts  of 
that  kind.  I  think  the  decree  should  be  reversed  and  the 
bill  dismissed. 

Wylie,  J.,  dissented. 


JOSEPH  B.  BRYAN  ET  AL.  v.  WILLIAM  SANDERSON 

ET  AL. 

Equity. — No.  5152. 

An  appeal  tloos  not  lie  from  an  order  awarding  a  writ  of  assistance,  or 
from  an  order  refnsing  to  grant  it. 

STATEMENT   OF  THE   CASE   AND   DECISION. 

The  plaintiffs  filed  their  bill  in  this  cause,  alleging  that  they 
had  recovered  judgment  against  the  defendant  William  San- 
derson, on  which  execution  had  been  returned  unsatisfied  ; 
that  said  defendant  had  an  equitable  interest  in  part  of  lot 
2,  square  690,  the  legal  title  of  which  was  in  Thomas  E.  Wag- 
gaman,  under  a  deed  of  trust  to  him  to  secure  an  alleged  ia- 
debtedness,  and  wdth  power  in  him  to  sell  and  convey  said 
property  on  default  to  pay  such  debt;  and  the  bill  prayed 
that  the  beneficiaries  of  that  deed  be  required  to  discover  the 
amount  of  their  incumbrance,  and  that  meanwhile  said  Wag- 
gaman  be  restrained  pendente  lite  from  making  any  sale  under 
the  deed  to  him. 

This  injunction  pendente  lite  was  granted,  but  subsequently, 
and  on  the  10th  of  May,  1877,  the  court,  on  motion  of  the 
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plaintiff,  with  consent  of  the  beneficiaries  and  trustee  afore- 
said, passed  its  order  releasing  Waggaman  from  the  said  in- 
junction, and  granting  him  **  leave  *  *  *  to  sell  *  *  • 
under  the  deed  of  trust." 

Waggaman  afterwards  sold  the  property  to  the  plaintiff, 
and  reported  a  balance  after  paying  the  debt  secured  and  the 
expenses  of  sale,  which  balance  he  was  ordered  to  bring  into 
court.  On  the  20th  of  August,  1877,  the  plaintiffs  filed  their 
petition  for  a  writ  of  assistance,  and  on  the  same  day  the  writ 
was  issued,  reciting  that  the  defendant  Sanderson  having 
been  commanded  to  deliver  possession  to  the  plaintiffs,  and 
proof  having  been  made  of  his  refusal  to  obey,  the  marshal 
was  required  to  eject  Sanderson  and  establish  the  plaintiffs 
in  possession.  The  following  day,  August  21,  an  order  was 
obtained  by  Sanderson's  solicitor,  from  one  of  the  justices  of 
this  court  not  then  holding  the  special  term  in  equity,  requir- 
ing the  plaintiff  to  show  cause  before  the  court  on  the  next 
rule  day,  September  4,  why  the  writ  of  assistance  should  not 
be  quashed,  and  meanwhile  restraining  further  proceedings 
under  the  writ.  The  steps  intermediate  to  the  return  day  of 
this  rule  need  not  be  stated,  as  they  were  not  taken  into  con- 
sideration by  the  court  in  deciding  this  case. 

On  the  following  rule  day,  September  4,  the  plaintiffs  not 
appearing  to  show  cause  under  the  order  of  August  21,  the 
defendant  Sanderson  took  the  order  of  the  court  requiring 
the  plaintiffs  to  show  cause  on  the  following  Friday  why  the 
writ  of  assistance  should  not  be  quashed  and  a  writ  of  resti- 
tution awarded.  Copy  of  this  order  was  duly  served  on  the 
6th  of  September,  and  on  the  7th,  or  return  day  of  the  order, 
the  plaintiffs  came  in,  and,  in  reply  thereto,  for  cause,  filed 
and  read  their  answer.  The  court  thereupon  passed  its  order 
vacating  its  former  order  of  September  4,  1877. 

The  question  principally  discussed  at  the  hearing  was, 
whether  an  order  awarding  a  writ  of  assistance,  or  an  order 
refusing  to  set  it  aside,  was  such  an  order  as  may  be  taken 
by  appeal  to  the  general  term.  Section  772  of  the  Revised 
Statutes  of  the  District  of  Columbia  provides  that  any  party 
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aggrieved  by  any  order,  judgments,  or  decree  made  or  pro- 
nounced at  any  special  term,  may,  if  the  same  involve  the 
merits  of  the  action  or  proceeding,  appeal  therefrom  to  the 
general  term,  &c.  The  court  decided  that  the  orders  in  ques- 
tion did  not  involve  the  merits,  because  the  merits  or  the 
material  points  in  controversy  must  necessarily  be  settled 
before  a  writ  of  assistance  can  be  awarded.  The  appeal  was 
therefore  dismissed  as  one  which  would  not  lie  under  the  act 
conferring  jurisdiction  upon  the  general  term. 

R,  K.  Elliot,  for  complainants. 

William  A.  Meloy,  for  defendants. 


JOSEPH  B.  BRYAN  ET  AL.  v.  WILLIAM  SANDERSON 

ET  AL. 

Equity. — No.  5162. 

The  undertaking  prescribed  by  general  rule  91,  need  not  be  filed  by  tlic 
party  appealing;,  unless  the  appeal  is  to  operate  as  a  stay  of  pro- 
ceeding. 

STATEMEirr   OF   THE   CASE   AND   DECISION. 

A  motion  was  made  to  dismiss  the  appeal  in  this  cans6,  on 
the  ground  that  the  party  appealing  had  not  filed  an  under- 
taking such  as  is  required  by  the  provisions  of  rule  91.  That 
rule  prescribes  that  no  appeal  shall  operate  as  a  stay  of  exe- 
cution where  the  judgment  is  for  a  specific  sum  of  money, 
&c.,  and  in  all  other  cases,  except  where  the  United  States 
are  appellants,  any  justice  of  the  court  may  determine  the 
amount  and  character  of  the  security  to  be  given,  which  in 
all  cases  shall  at  least  be  sufficient  to  cover  the  costs  of  the 
appeal.  The  last  clause  seems  to  comprehend  all  appeals, 
whether  there  is  a  stay  of  proceedings  or  not.  But  the  court 
held,  that  if  the  appeal  is  in  other  respects  perfected  within 
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thirty  days  after  the  judgment  or  decree,  unless  it  is  further 
intended  as  a  stay  of  proceedings  no  undertaking  is  neces- 
sary ;  and  the  concluding  language  of  the  rule,  requiring  that 
in  all  cases  the  security  shall  at  least  be  sufficient  to  cover 
the  costs  of  the  appeal,  refers  only  to  the  appeals  mentioned 
in  the  preceding  part  of  the  rule,  which  are  to  operate  as 
supersedeas.  In  the  present  case  there  was  no  stay  of  pro- 
ceedings. No  undertaking  or  security  was  required,  and  the 
motion  to  dismiss  is  therefore  denied. 

R.  K.  Ellioty  for  complainants. 

William  A.  Meloi/y  for  defendants. 


IN  RE  THE  CAPITAL  PUBLISHINa  COMPANY,  ALLEGED 

BANKRUPT. 

Bankruptcy. — No.  290. 

I.  Words  in  a  statute  are  to  be  taken  in  their  ordinary  si<^nit1cation,  and 

tlie  courts  wiil  presume  tliat  they  were  used  to  express  their  mean- 
ing in  common  usage. 

II.  A  corporation  engaged  in  tlie  business  of  printing  and  pnblisliing 
a  \Yeekly  newspaper,  is  not  a  manufacturer  within  the  meaning  of 
the  bankrupt  law. 

III.  A  petition  against  an  alleged  bankrupt  as  a  manufacturer,  on  the 
ground  that  the  bankrupt  has  failed  to  pay  liis  promissory  notes,  is 
defective  if  it  does  not  allt'g<^  that  said  notes  were  made  and  passed 
in  his  alleged  business  of  a  manufacturer. 

0 

STATEMENT  OF   THE  CASE. 

V 

On  June  14, 1877,  Henry  Hill,  Jr.,  filed  a  petition  in  bank- 
ruptcy, claiming  to  be  the  holder  of  certain  overdue  and  un- 
paid proraissoi'y  notes  of  the  Capital  Publishing  Company, 
which  he  stated  was  a  trader  in  the  District  of  Columbia,  and 
claiming  also  to  be  a  creditor  of  the  said  company  on  an 
open  account,  and  that  he  constituted  one-fourth  in  number 
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of  the  creditors  of  said  company,  whose  debts  exceed  $250, 
and  that  the  debts  he  held  amounted  to  one-third  of  all  the 
debts  provable  against  the  company.  To  this  petition  the 
company  filed  its  answer.  Subsequently  the  petitioner  filed 
his  petition  for  leave  to  amend  his  original  petition,  by 
striking  out  the  word  "  trader"  and  inserting  in  place  thereof 
the  word  "  manufacturer,"  which  permission  was  granted  by 
the  court.  Thereupon  the  petitioner  filed  his  amended  peti- 
tion, which  was  a  reiteration  of  his  original  petition,  with  the 
substitution  of  the  word  "  manufacturer  "  for  that  of  "  trader." 

To  this  amended  petition  the  company  demurred,  and  the 
case  comes  here  upon  the  question:  1.  Is  the  company  a 
manufacturer  within  the  meaning  of  the  bankrupt  act,  and 
therefore  capable  of  being  declared  a  bankrupt  ?  2.  Wliether 
the  petition  of  the  petitioner  is  not  defective  for  the  reason 
that  it  has  nowhere  alleged  or  shown  that  the  promissorj 
notes  referred  to  in  it  were  or  are  the  commercial  paper  of 
this  company,  made  or  passed  in  the  course  of  its  business  as 
a  manufacturer?  3.  Has  the  petitioner  any  rights  cogniza- 
ble in  a  court  of  bankruptcy  for  the  debt  on  the  open  account 
claimed  to  be  held  by  him  against  the  company  ? 

The  court  in  bankruptcy  sustained  the  demurrer,  holding 
that  the  company  was  not  a  manufacturer  within  the  meaning 
of  the  compulsory  clause  of  the  bankrupt  laws. 

The  petitioning  creditor  brought  the  case  here  by  appeal. 

W.  2>.  Davidge  and  Fred.  W,  Jones,  for  petitioning  creditors. 

The  only  question  to  be  decided  is,  whether  or  not  the 
alleged  bankrupt  corporation  is  a  "manufacturer"  within 
the  meaning  of  the  bankrupt  act.  The  opinion  of  the  District 
Court  was,  that  it  was  not  a  manufacturer,  and  therefore  not 
liable  to  be  adjudged  a  bankrupt. 

But  one  decision  exactly  in  point  can  be  found  in  the  pitb- 
lished  Bankruptcy  Reports,  and  this  is  the  case  of  "  Kenyou 
and  Fenton,"  reported  in  t)  Bankruptcy  Register  Repoits,  p. 
238,  in  which  the  court  says  : 

«  The  printing  and  publishing  of  a  daily  newspaper  is  man- 
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ufacturing,  in  the  strict  sense  of  the  law.  A  newspaper  pub- 
lication is  as  much  the  result  of  manufacture  as  that  of  books, 
or  cards,  or  bill-heads." 

The  weekly  newspaper  the  manufacture  of  which  is  the 
only  business  of  the  defendant,  is  an  unbound  book  of  eight 
pages,  and  contains  more  reading  matter  than  many  bound 
"  books,"  especially  those  called  juvenile  books. 

The  alleged  bankrupt  is  not  a  "  trader,"  because  the  decis- 
ions are  numerous  and  harmonious  in  their  construction  of 
the  word,  and  are  all  embodied  in  the  definition  of  the  word 
"trader,"  as  follows: 

"  One  who  makes  it  his  business  to  buy  merchandise,  or 
goods,  or  chattels,  and  to  sell  the  same  for  the  purpose  of 
making  a  profit."     (Bouv.  Law  Die,  14th  ed.,  1876.) 

A  trader  bestows  no  labor  upon  an  article  to  give  it  an  in- 
creased value,  but  sells  it  in  the  same  condition  in  which  it 
was  bought,  and  this,  it  is  asserted,  is  the  principal  feature 
distinguishing  "traders"  from  "manufacturers." 

It  will  scarcely  be  denied  that  a  person  w^ho  should  pur- 
chase sole  leather  from  one  person,  upper  leather  from  another, 
thread  and  wax  from  anothei*,  nails  and  pegs  from  another, 
tools  and  implements  from  another,  and  by  the  use  of  the 
tools  and  materials  thus  gathered,  and  contribution  of  manual 
labor,  makes  a  shoe  or  boot  for  the  purpose  of  sale,  is  a  "  man- 
ufacturer" within  the  meaning  of  the  law. 

What  does  the  alleged  bankrupt  do,  and  what  its  business  ? 
Its  charter  states : 

"  To  carry  on  the  business  of  printing  and  publishing  a 
newspaper  called  *The  Capital,'  and  all  business  connected 
therewith,  and  such  other  business  as  ordinarily  appertains 
to  the  printing  and  publishing  a  newspaper." 

To  carry  on  this  business,  it  must  purchase  types  from  a 
type  founder ;  type  cases  from  a  carpenter  or  case-maker ;  a 
printing-press  from  a  press-maker;  blank  paper  from  a  paper 
manufacturer;  employ  editors  and  writers  to  furnish  reading 
matter;  printers  to  set  the  types;  pressmen  to  do  the  printing; 
and  by  the  combination  of  all  these,  makes  or  manufactures 


408  Supreme  Court,  D.  C.  [From  1877 

In  Re  the  Capital  Publishing  Company. 

u  "  newspaper  "  tor  the  purpose  of  celling  the  same.  It  makes 
*'a  new  combination  of  old  materials,  constituting  a  new  re- 
sult or  production  in  the  form  of  a  vendible  article,"  precisely 
within  the  definition  in  Bouvier's  Law  Dictionary,  14th  edi- 
tion, title  Patents. 

R.  T.  Merrick*aX\A  Henry  Wise  Garnett,  for  alleged  bankrupt. 

The  following  passages  are  extracted  from  Mr.  Gktrnett's 
brief: 

In  short,  the  burden  of  proof  is  upon  the  appellant ;  in  this 
case  he  states  and  claims  that  the  appellee  is  a  manufacturer 
with  the  meaning  of  the  bankrupt  act.  He  must  therefore 
prove  that  it  is  such  a  manufacturer.  In  this  he  has  clearly 
failed.  How  is  he  to  prove  it  ?  Not,  I  submit,  by  technical 
definitions  of  the  word  manufacturer,  but  upon  a  construction 
of  the  word  as  taken  in  its  connection  with  other  words  in  the 
statute.  The  counsel  for  the  appellant  have  exhausted  the 
dictionaries  in  their  search  for  dictionary  definitions  of  the 
word  manufacturer,  taken  simply  and  alone.  It  is  not  by 
tying  ourselves  down  to  the  mere  naked  definition  of  a  word 
that  we  can  arrive  at  the  meaning  of  the  law ;  if  we  were  to 
acc'ept  the  interpretation  the  counsel  for  the  appellant  desire 
to  put  upon  this  law,  the  simple  act  of  whittling  a  tooth-pick 
would  make  the  whittler  a  manufacturer  within  the  meaning 
of  the  bankrupt  law.  This  is  not  the  spirit  with  which  this 
law  is  to  be  construed. 

The  compulsory  or  involuntary  clause  in  the  bankrupt  law 
is  in  the  nature  of  a  penal  statute,  and  is  therefore  to  be  con- 
strued with  the  greatest  strictness.  It  is  a  harah,  summary  pro- 
ceeding, which  is  not  to  be  favored  or  extended  beyond  the 
narrow  boundaries  within  which  it  has  been  confined;  indeed, 
compulsory  bankruptcy  has  been  opposed  by  sopie  of  the 
greatest  minds  of  this  country  as  inexpedient  and  not  in  har- 
mony with  the  spirit  of  our  institutions.  In  the  debate  on 
the  bankrupt  bill  of  1841,  Mr.  Webster,  Mr.  Calhoun,  and 
Mr.  Clay  all  took  these  grounds,  and,  with  many  illustrious 
companions,  opposed  and  voted  against  the  compulsory  clause 
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in  that  bill.  And  the  present  act  shows  the  distinction  in- 
tended between  voluntary  and  involuntary  bankruptcy;  for 
while  any  resident  of  the  United  States  owing  three  hundred 
dollars  of  debt  can  become  a  voluntary  bankrupt,  only  in  a 
few  limited  instances  is  the  compulsory  feature  of  the  law 
allowed  to  operate  and  become  effective. 

In  England,  since  the  act  of  1861,  all  debtors,  whether 
traders  or  non-traders,  are  liable  to  bankruptcy,  but  the  tem- 
per and-epirit  of  our  law  is  different ;  and  with  us  this  severe 
and  dangerous  liability  is  bounded  aud  circumscribed  with  the 
greatest  care,  and  regarded  with  no  favor  beyond  that  which 
the  closest  construction  of  the  law  compels. 

This  being  the  spirit  of  the  law,  I  submit  that  the  appellee 
18  not  a  manufacturer  within  the  meaning  of  that  law. 

If  I  take  a  sheet  of  paper,  and  with  pen  and  ink  write  cer- 
tain characters  upon  it,  I  have,  according  to  the  dictionaries 
of  the  appellant's  counsel,  manufactured  a  letter,  for  I  have 
applied  the  art  of  writing  and  the  labor  of  penmanship  to  the 
paper,  and  by  my  hand  I  have  made  a  letter,  and  yet  this  would 
not  be  manufacturing  within  the  meaning  of  the  bankrupt 
law.  Going  a  step  further,  suppose  I  rewrite  the  letter  a 
number  of  times  and  sell  the  copies,  still  I  would  not  be  liable 
to  be  declared  a  bankrupt  as  a  manufacturer.  If,  instead  of 
rewriting  this  letter,  I  see  fit  to  buy  a  press  and  employ  print- 
ers to  print  it  for  me,  I  am  still  not  a  manufacturer  within  the 
meaning  of  the  bankrupt  law ;  but,  say  the  counsel  for  the 
appellant,  you  are  a  manufacturer,  for  you  buy  paper  and  print 
your  letter  on  it.  But  the  reply  to  this  is,  I  make  no  change 
in  the  paper;  it  is  merely  an  incident.  I  only  use  it  for  the 
purpose  of  writing  or  printing  oh  it  such  ideas  or  statements 
as  are  contained  in  my  letter ;  it  is  these  ideas  or  statements 
that  the  public  buy — not  manufactured  paper.  The  paper  is 
a  matter  of  indifference ;  it  is  onlv  the  material  on  which  it 
16  most  convenient  to  mark  or  print  the  characters  which  ex- 
press the  ideas,  or  convey  the  intelligence,  which  could  be 
written  or  printed  on  many  other  substances  as  well  as  paper. 
If,  then,  I  have  not  changed  the  nature  of  any  article,  and 
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'have  made  nothing  by  my  hand,  or  the  hands  of  my  em- 
ployees, except  a  record  of  my  ideas  or  the  information  I 
desire  to  give,  upon  a  substance  which  remained  the  same 
after  the  record  as  it  was  before,  I  do  not  come  within  the 
meaning  of  the  bankrupt  law  when  it  uses  the  word  "  man- 
ufacturer." 

The  bankrupt  law  was  passed  for  the  relief  of  business  men. 
It  was  and  is  a  business,  a  commercial,  measure.  It  was  made 
for  bankers,  merchants,  traders,  miners,  and  manufacturers  in 
a  business  acceptation  of  the  term ;  which  certainly  does  not 
embrace  the  publication  of  a  newspaper,  which,  as  we  have 
seen,  is  defined  to  be  a  "  sheet  of  paper  printed  and  published 
at  stated  intervals  for  conveying  intelligence  of  passing 
events."  The  newspaper  is  the  medium  of  the  conveyance  of 
intelligence  and  ideas ;  for  the  exchange  of  thought.  It  is 
the  surest  protector  of  the  liberties  of  the  people,  for  its  vital 
breath  is  the  air  of  freedom,  and  it  reaches  its  highest  perfec- 
tion only  in  those  countries  where  that  air  is  purest.  The  press 
moulds  public  opinion,  and  by  the  universal  intelligence  which 
it  dittuses  prevents  covert  attacks  upon  our  liberties.  It  is 
the  great  educator  of  the  masses  and  at  the  same  time  the 
reflector  of  their  sentiments.  Many  of  our  people  depend 
upon  their  newspaper  for  their  knowledge  of  the  political 
measures  upon  which  they  are  called  to  cast  their  votes;  its 
power  is  felt  and  respected  by  the  law-maker,  for  he  knows 
that  through  its  columns  his  every  action  is  held  up  before  the 
scrutinizing  eyes  of  his  constituents  for  their  criticism  or 
approval. 

Mr.  Justice  Mac  Arthur  delivered  the  opinion  of  the  court: 
This  is  a  petition  in  bankruptcy  to  have  the  Capital  Pub- 
lishing Company  declared  an  involuntary  bankrupt.  The 
petition  was  filed  June  14, 1877,  and  after  an  answer  had  been 
put  in  by  the  company,  the  petitioning  creditor,  George  Hill, 
Jr.,  obtained  leave  to  amend  his  original  petition  by  striking 
out  the  word  "trader"  and  inserting  "  manutja,cturer  "  in  lieu 
thereof.     So  that  the  petition  as  amended  charged  that  the 
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company,  on  the  28th  day  of  April,  1877,  being  a  manufac- 
turer, omitted  to  pay  its  promissory  note  dated  March  26, 
1877,  and  payable  thirty  days  after  date,  with  interest  at  the 
rate  of  eight  per  centum  per  annum,  but  suffered  the  same  to 
be  and  remain  unpaid  and  be  protested  for  non-payment,  and 
still  omits,  refuses,  and  neglects  to  pay  the  same;  said  note 
being  for  the  sum  of  $395.45,  and  being  commercial  paper, 
and  so  has  suspended  payment  of  its  commercial  paper  and 
has  not  resumed  payment  within  a  period  of  fourteen  days. 

The  company  demurred  to  the  petition  as  amended,  on  the 
ground  that  the  company  was  not  a  manufacturer  within  the 
meaning  of  the  bankrupt  act,  and  therefore  not  capable  of 
being  declared  a  bankrupt;  and  that  the  petition  of  the  ap- 
pellant was  defective  for  the  reason  that  it  has  nowhere  alleged 
that  the  promissory  notes  referred  to  in  it  were  or  are  the 
commercial  paper  of  the  company,  made  or  passed  in  the 
course  of  its  business  as  a  manufacturer. 

Tlie  petition  describes  the  alleged  bankrupt  to  be  a  corpo- 
ration organized  under  and  by  virtue  of  the  acts  of  Congress 
in  such  case  made  and  provided  in  the  District  of  Columbia, 
which  for  a  period  of  six  months  has  had  its  habitat  and  car- 
ried on  business  at  the  city  of  Washington,  in  the  District  afore- 
said. The  point  was  raised  on  the  argument  that  the  demurrer 
admitted  the  company  was  a  manufacturer.  But  in  deter- 
mining this  question  we  may  properly  look  at  the  act  of  in- 
corporation thus  referred  to  in  the  petition.  The  certificate 
of  incorporation  describes  the  object  of  the  company  in  the 
following  words:  "To  carry  on  the  business  of  printing  and 
publishing  a  newspaper  called  'The  Capital,' and  all  business 
connected  therewith,  and  such  other  business  as  ordinarily 
appertains  to  the  printing  and  publishing  a  newspaper." 

The  first  question  raised  upon  the  demurrer  is  whether  the 
company  is  a  manufacturer  within  the  meaning  of  the  bank- 
rupt act. 

Words  in  a  statute  are  to  be  taken  in  their  ordinary  and 
familiar  signification,  and  regard  is  to  be  had  to  their  general 
and  popular  use.    The  court  will  presume  that  they  were 
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used  to  express  their  meaning  in  common  usage.  Keeping 
in  mind  this  rule  of  interpretation,  we  can  determine  the  ju- 
dicial construction  to  be  placed  upon  the  word  "  manufac- 
turer" when  it  is  used  in  the  bankrupt  law. 

There  can  be  no  doubt  but  the  word  "manufacturer"  was 
used  in  the  statute  in  the  limited  sense  in  which  it  is  commonly 
understood.  The  agriculturist  is  engaged  in  the  most  exteo- 
sive  industry  of  this  or  any  other  country,  and  he  brings  to 
the  market  many  commodities  which  are  produced  without 
the  direct  aid  of  the  soil,  or  of  the  vegetative  powers  of  nature, 
but  he  is  never  spoken  of  in  common  parlance  as  a  manu- 
facturer. The  industries  to  which  the  dictionaries  and  the 
writers  on  political  economy  limit  this  term  are  where  the 
nlw  materials  or  natural  substances  are  wrought  by  baud,  art, 
or  machinery  into  commodities  for  use;  and  the  examples 
given  are  cloths,  iron,  shoes,  cabinet-work,  glass,  cotton  and 
silk  goods,  &c.  This  limitation  of  the  term  manufacturer  is 
to  be  adopted  as  the  true  meaning  of  the  bankrupt  law.  Per- 
haps there  is  no  substantial  difference  between  the  various 
branches  of  industry  in  any  respect,  except  only  in  regard  to 
the  different  processes  which  they  employ.*  To  manufacture 
is  to  change  and  modify  natural  substances  so  that  they  be- 
come articles  of  value  and  use.  Chantrey  was  in  the  habit 
of  receiving  J3,000  for  a  single  bust,  Bierstadt  $26,000  for  a 
single  picture,  and  the  representation  of  Lincoln's  Cabinet 
was  purchased  at  a  cost  of  $20,000,  and  presented  by  a  noble- 
hearted  American  lady  to  the  Congress  of  the  United  States. 
These  are  called  works  of  art,  but  in  a  legitimate  sense  they 
may  be  comprised  amolig  the  productions  of  manqfacturiog 
industry.  The  artists  use  material  and  natural  substances. 
They  oftentimes  employ  a  variety  of  subordinates.  They 
work  with  their  hands,  and  perfect  an  article  of  great  pecu- 
niary value.  It  symbolizes  their  art  and  genius.  In  a  word, 
the  artist  accomplishes  all  that  is  implied  by,  but  he  is  uever 
included  in,  the  term  manufacturer.  The  definitions  and  rules 
which  obtain  in  the  Patent  Office  are  not  applicable  here.  A 
newspaper  is  not  regarded  as  a  manufacture  any  more  than 
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a  painting,  and  an  editor  a  manufacturer  as  little  as  an  artist. 
We  have  been  referred  to  the  case  in  re  Kenvon  and  Fenton, 
decided  by  the  Supreme  Court  of  Utah.  It  was  a  case  where 
the  bankrupts  carried  on  the  business  of  printing  blank  books, 
cards,  bill-heads,  in  addition  to  which  they  published  a  daily 
paper,  and  the  petition  alleged  that  they  published  the  news- 
paper and  "are  manuiacturers  of  books,  cards,  bill-heads,*' 
&c.     And  the  court  say : 

"  Though  it  is  not  necessary  to  decide  that  the  printing 
and  publishing  of  a  daily  newspaper  is  manufacturing  in  the 
strict  sense  of  the  law,  yet  my  brother  judges  have  expressed 
the  opinion  that  it  would  be^  and  I  am  inclined  to  the  same  con- 
viction." 

It  will  be  observed  that  the  decision  is  placed  upon  the 
ground  of  the  bankrupts  being  manufacturers  of  books,  bill- 
heads, 4;c. ;  and  in  this  respect  they  were  undoubtedly  within 
the  meaning  of  the  act.  Having  come  to  this  conclusion,  the 
court  further  say  that  it  is  not  necessary  to  decide  that  the 
publishing  of  a  newspaper  is  manufacturing  within  the  strict 
sense  of  the  law,  but  express  the  opinion  "  that  it  would  be." 
No  more  weight  can  be  given  to  this  voluntary  case  than  to 
any  other  conditional  obiter  dictum.  It  might  be  respectfully 
suggested  that  the  substantial  difference  between  the  strict 
sense  of  the  term  "manufacturer"  in  the  abstract,  and  the 
strict  sense  it  is  to  receive  in  the  law,  has  been  overlooked  in 
this  decision.  We  have  already  stated  the  proposition  that 
every  branch  of  industry  which  converts  any  material  or 
substance  into  useful  commodities,  strictly  speaking,  comes 
under  the  term  "  manufactures,"  and  in  that  sense  a  newspa- 
per or  a  painting  would  be  included.  But  we  are  of  opinion 
that  this  is  not  the  strict  sense  of  the  statute,  which  only  in- 
cludes those  industries  which  commonly  pass  under  that  des- 
ignation. This  is  an  important  distinction ;  for  while  all  em- 
ployments rest  upon  the  same  faculty  in  man  to  labor,  to 
contrive,  and  to  mould  the  refractory  elements  of  matter, 
common  usage  and  the  convenience  of  society  have  given  a 
limited  signification  to  the  word.    The  rule  already  adverted 
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to  for  the  interpretation  of  statute  law  limits  its  import  to  the 
sense  in  which  it  is  usually  received.  Now,  no  definition  of 
the  word  "manufacturer"  has  ever  included  the  publisher  of 
a  weekly  newspaper,  and  the  common  understanding  of  man- 
kind excludes  it  Tou  may  reason  by  analogy,  or  reason 
from  the  nature  of  things,  that  it  is;  and  so  you  may  do  the 
same  thing  with  anybod}^  who  labors  himself  or  employs 
others.  But  surely  a  bankrupt  law  is  not  to  be  expanded  to 
cover  every  employment.  It  was  by  express  terms  limited 
to  certain  classes,  who  are  designted  by  names  well  known 
in  the  business  world.  The  husbandman  prepares  the  soil ; 
the  inventor  his  models;  the  orator  his  address,  for  which  he 
receives  $200  a  night ;  the  lawyer  makes  his  brief,  for  which 
he  scarcely  ever  gets  enough ;  the  physician  formulates  his 
prescription ;  and  so  on  through  all  the  divisions  of  labor 
and  industry.  By  these  means  man  acquires  a  certain  mas- 
tery and  is  furnished  with  inestimable  results.  So  of  the 
newspaper.  It  has  grown  within  a  century  into  the  most 
popular  vehicle  for  the  spread  of  information.  Its  vigor  and 
influence  are  felt  in  every  household.  Indeed,  it  may  be 
called  the  people's  storehouse  of  intelligence.  It  claims  to 
be  an  institution,  and  even  our  statesmen,  with  great  com- 
placency, have  denominated  it  **  the  fourth  estate."  It  does 
not  come  within  the  popular  meaning  of  the  term  "manu- 
facture," unless,  indeed,  when  its  contents  are  slenderly 
endowed  with  the  truth,  or  when  its  articles  appear  to  be 
made  out  of  whole  cloth.  It  gives  employment  to  printing- 
presses  and  types  and  editors;  and  yet,  in  the  whole  history 
of  newspapere,  from  the  close  of  the  seventeenth  century, 
this  word  "  manufacturer"  has  never  been  applied  to  them,  or 
appropriated  by  them,  in  the  whole  range  of  English  Htera- 
ture.  No  author  has  ever  so  used  it,  and  it  is  never  so  ap- 
plied by  any  statute  or  by  any  authority,  except  by  way  of 
opinion  in  the  solitary  case  from  Utah. 

All  the  judges  who  heard  the  case  are  of  opinion  that  the 
alleged  bankrupt  corporation  is  not  a  manufacturer  within 
the  meaning  of  the  bankrupt  act,  and  not  amenable  to  bank* 
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rupt  proceedings,  except  the  chief  justice.  We  are  unanimous 
in  holding  that  the  petition  is  defective  in  form,  for  the  reason 
that  it  does  not  allege  that  the  promissory  notes  therein  men- 
tioned were  the  commercial  paper  of  the  alleged  bankrupt, 
made  or  passed  in  its  alleged  business  of  a  manufacturer. 
This,  however,  may  be  the  subject  of  amendment,  and  for 
that  purpose  we  sustain  the  demurrer,  with  leave  to  the  peti- 
tioner to  aipend  as  he  may  be  advised,  and  should  he  desire 
to  take  the  case  further.  We  have,  however,  decided  the 
question  that  the  corporation  is  not  liable  to  be  adjudged  a 
bankrupt.  So  that  after  the  formal  corrections  are  made 
there  will  be  no  necessity  for  a  rehearing  of  the  case,  and  the 
final  judgment  of  the  court  will  be  to  sustain  the  demurrer 
and  dismiss  the  petition. 


MARY  A.  STRAIT  v.  NEWT(3N  A.  STRAIT. 

Equtty.—No.  5147. 

I.  A  decrco  of  divorce  obtained  in  the  Court  of  Commou  Pleas  of  Penn- 

sylvania, by  one  who  does  not  reside  there,  is  void  for  want  of  jinis- 
dictioii,  and  will  be  so  declared  here. 

II.  Fraud  may  also  be  set  up  against  a  jv^lgw^^nt  of  divorce  obtained  in 
another  State. 

STATEMENT   OF   THE   CASE. 

This  is  the  case  of  a  petition,  by  the  wife,  for  a  divorce ; 
and  for  cause  of  divorce  she  charges  the  defendant  with  cruelty 
of  treatment  towards  her,  endangering  her  life  and  health, 
and  with  desertion  for  the  period  required  by  our  statute. 

"Defendant's  answer  sets  up  a  decree  of  the  Court  of  Com- 
mon Pleas  of  Lycoming  county,  Pennsylvania,  obtained  Jan- 
nary  28,  1876,  by  defendant,  divorcing  him  from  the  bond  of 
marriage  with  the  complainant,  upon  his  application,  alleging 
desertion  upon  her  part  since  June,  1873. 

By  her  amended  bill  complainant  charges  fraud  in  the  pro- 
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curenient  of  said  decree,  and  want  of  jurisdiction  in  the  court 
rendering  the  same. 

The  testimony  shows  that  the  defendant,  then  a  child  thir- 
teen years  of  age,  removed,  with  his  parents,  in  1861,  from 
Lycoming  county,  Pennsylvania,  to  the  city  of  Washington, 
where  he  has  ever  since  rjemained,  employed  first  in  the  am- 
bulance corps,  then  in  the  service  of  an  express  company,  and 
for  the  residue  of  the  time  in  the  United  States  Pension 
Office.  The  parties  were  married  here,  where  both  have 
continuously  resided  ever  since.  The  alleged  desertion  of 
defendant  by  complainant  is  laid  here.  Defendant's  Penn- 
sylvania application  for  divorce  was  verified  in  the  oflSce  of 
the  clerk  of  this  court,  and  the  whole  of  the  testimony  offered 
in  support  of  it  was  taken  in  this  city,  within  three  or  four 
squares  of  complainant's  residence,  but  without  notice  to  her. 

Complainant  has  never  resided  in  Pennsylvania,  and  her 
first  knowledge  of  the  proceedings  had  there  waa  derived 
from  the  copy  of  the  decree  filed  with  the  defendant's  answer 
to  her  bill.  The  jurisdiction  of  the  Pennsylvania  court  is 
attempted  to  be  supported  on  the  ground  that  defendant  has 
been  in  the  habit  of  making  an  annual  visit,  of  about  one 
month's  duration,  to  his  parents,  in  Lycoming  county,  to 
which  place  they  returned  about  one  year  after  the  removal 
to  Washington  ;  of  claiming  a  residence  there,  and,  since  a 
year  or  two  subsequent  to  his  marriage,  of  voting  there  at 
elections. 

A  copy  of  the  Pennsylvania  decree  is  attached  to  the  plea, 
and  a  copy  of  the  statute  of  that  State  concerning  divorce  is 
among  the  proofs ;  from  which  it  appears  that  the  petition 
may  be  tiled  in  the  Court  of  Common  Pleas  of  the  proper 
county  where  the  injured  party  resides.  The  act  of  1868 
extended  the  jurisdiction,  with  a  proviso  "  that  the  applicant 
shall  be  a  citizen  of  the  commonwealth,  or  shall  have  resided 
therein  for  the  term  of  one  year,  as  provided  by  the  existing 
laws  of  this  commonwealth." 

The  plea  was  set  down  for  hearing  upon  the  proofs,  and 
certified  to  be  heard  at  the  general  term  in  the  first  instance. 
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R.  T.  MorselU  for  complainant. 

L.  G,  nine  and  S.  T.  Thomas,  for  defendant. 

(yARTTER,  Ch.  J.,  delivered  the  opinion  of  the  court,  substan- 
tially as  follows :    . 

The  bill  in  this  case  is  for  a  divorce  on  the  ground  of  de- 
sertion. Defendant's  answer  sets  up  a  decree  of  the  Court 
of  Common  Pleas  of  Lycoming  county,  Pennsylvania,  ob- 
tained by  the  husband  January,  1876,  divorcing  him  from 
the  bond  of  matrimony  with  the  complainant,  upon  his  appli- 
cation, alleging  desertion,  on  her  part,  since  June,  1873. 

The  complainant  charges  that  the  said  decree  was  procured 
by  fraud,  and  that  the  court  rendering  the  same  had  no  juris- 
diction in  the  case,  and  we  think  she  is  correct  in  both  prop- 
ositions. Under  the  laws  of  Pennsylvania,  the  party  exhibit- 
ing a  petition  for  divorce  must  reside  in  the  county  where  he 
brings  his  or  her  suit.  Now,  the  defendant  came,  with  his 
parents,  when  a  child,  to  live  in  Washington.  His  parents 
returned  to  Pennsylvania,  but  he  remained  here  in  the  em- 
ployment of  the  government.  Here  he  reached  his  majority, 
being  engaged  in  various  ways,  both  military  and  civil.  He 
was  married  here,  and  resided  with  the  father  of  his  wife. 
He  separated  from  her  in  Washington.  Under  these  circum- 
stances we  do  not  think  he  resided  in  Pennsylvania.  Now, 
whether  the  decree  is  void  because  it  was  without  notice  to 
the  complainant,  and  because  she  never  resided  in  that  State, 
it  is  not  necessary  to  determine;  for,  independently  of  that 
consideration,  it  is  clear  that  the  husband  had  no  such  resi- 
dence in  Pennsylvania  as  to  give  jurisdiction  to  the  courts  of 
that  State  in  an  action  of  divorce. 

The  circumstances  relied  on  to  estabhsh  fraud  lead  to  the 
same  conclusion.  Although  he  went  to  Pennsylvania  to 
obtain  his  divorce,  his  petition  in  that  case  was  prepared  in 
this  city,  and  was  sworn  to  before  the  clerk  of  this  court;  and 
he  took  all  his  proofs  in  Washington,  within  two  squares  of 
where  his  wife  resided,  without  any  notice  and  without  any 
service.  There  is  no  concealing  the  feet  that  he  designed  to 
27 
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obtain  a  divorce  without  her  knowing  it.  Where  fraud  is  so 
apparent,  we  think  it  may  be  set  up  against  the  divorce,  al- 
though the  judgment  was  obtained  in  another  State.  The 
circumstance  that  he  was  permitted  to  vote  in  Pennsylvania 
is  not  one  to  which  we  attach  much  importance  on  a  ques- 
tion relating  to  the  domestic  relations. 

The  plea  is  overruled,  and  the  case  remanded  to  be  pro- 
ceeded in  accordingly. 


EX-PARTE  GEORGE  ROBINSON. 
Habeas  Corpus. 

A  prisoner  indicted  for  assault  and  battery  witli  intent  to  kill,  may  be 
convicted  of  the  lesser  offense. 

STATEMENT   OF    THE   CASE   AND   DECISION. 

• 

The  appellant,  Robinson,  was  tried  in  the  March  (1878) 
Term  of  the  Criminal  Court,  upon  an  indictment  for  assault 
and  battery  with  intent  to  kill,  convicted  of  an  assault  and  bat- 
tery only,  and  sentenced  to  one  year  in  jail. 

He  applied  for  his  discharge  by  proceedings  under  Imbexis 
corpus^  upon  the  ground  that  exclusive  jurisdiction  of  the 
offense  of  which  he  was  convicted  is  vested  in  the  Police 
Court,  and  upon  refusal  appealed  to  this  court. 

By  the  act  of  Congress  establishing  the  Police  Court, 
original  and  exclusive  jurisdiction  "  was  conferred  upon  it 
of  all  simple  assaults  and  batteries,  and  all  other  misde- 
meanors not  punishable  by  imprisonment  in  the  peniten- 
tiary." 

The  court  in  general  term  expressed  the  opinion,  that  al- 
though the  criminal  term  of  this  court  has  no  original  juris- 
diction to  try  a  case  of  assault  and  battery,  yet,  when  the 
criminal  is  tried  for  the  commission  of  that  offense  with  inten- 
tion to  kill,  he  may  properly  be  convicted  of  the  lesser  of- 
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fense,  if  the  jury  are  satisfied  that  he  was  not  ^ilty  of  the 
felonious  intention.     The  indictment  includes  it,  and  the 
court  has  unquestioned  cognizance  over  that  indictment. 
The  petition  must  be  dismissed  and  the  prisoner  remanded. 

A.  C.  Bradley,  for  petitioner. 


WILLIAM  CAHILL  v.  THE  DISTRICT  OF  COLUMBIA. 

At  Law.— No.  16,066. 

Where  the  Board  of  Public  Works  of  the  District  of  Columbia,  in  pur- 
suance of  an  act  of  tlie  Ijej^islative  Asseuibl}',  appropriated  private 
property  for  a  public  street,  and  procured  the  same  to  be  condemned, 
and  a  jurj'^  to  assess  the  owner's  damage,  and  also  paved  and  curbed 
tlie  same  and  dedicated  it  to  public  travel,  the  District  is  estopped 
f jom  denying  its  power  in  the  premises,  and  the  owner  will  be  enti- 
tled to  the  damages  awarded  by  the  jury.  The  owner's  consent  to 
the  appropriation  o(  his  property  is  to  be  inferred  from  his  bringing 
an  action  to  recover  the  damages. 

STATEMENT   OF  THE   CASE. 

By  an  act  approved  June  26, 1870,  the  Legislative  Assem- 
bly of  the  District  of  Columbia  authorized  the  Board  of  Pub- 
lic Works  to  extend  M  street  from  New  Hampshire  avenue 
to  Twenty-tirst  street,  and  to  assess  damages  to  the  owners 
of  property  which  may  be  taken  for  the  extension,  if  any 
Bhall  be  sustained ;  and  the  amount  necessary  for  payment  of 
damage  was  thereby  appropriated  out  of  the  general  fund. 
The  plaintiff  brings  this  suit  against  the  District  to  recover 
the  sum  of  $893.65,  the  amount  awarded  to  him  by  a  jury 
for  1,190.82  square  feet  of  ground  condemned  and  taken  into 
said  street  from  his  lot  lettered  G  in  square  numbered  72,  in 
the  city  of  Washington,  and  the  further  sum  of  $165  for 
220.08  square  feet  taken  tor  the  same  purpose  from  his  lot 
lettered  B  in  said  square.  The  plaintiff's  declaration  avers 
that,  pursuant  to  said  act  of  Assembly,  on  October  1,  1873, 
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the  defendant  entered  upon  and  took  possession  of  said  ground, 
and  lias  ever  since  retained  such  possession,  whereby  the  said 
defendant  became  liable*  to  pay  the  plaintiff  the  sums  of 
money  awarded  to  said  plaintiff  by  the  jury  aforesaid  for 
said  ground  so  taken  into  said  street  as  aforesaid,  amounting 
in  the  aggregate  to  the  sum  of  $1,058.65.  It  is  also  stated 
that  defendant,  being  so  liable,  promised  to  pay  the  same. 
The  common  counts  are  added.  The  survey  or  plan  of  M 
street  as  extended  over  the  private  property  of  plaintiff  is 
annexed,  as  is  also  the  surveyor's  certificate,  which  states  that 
the  said  street  is  now  paved,  graded,  and  curbed,  and  show- 
ing also  the  quantity  of  land  taken  and  condemned. 

The  defendant  interposed  a  demurrer  on  the  ground  prin- 
cipally that  the  condemnation  of  the  land  was  idira  vires  of 
the  municipal  corporation  of  the  District  of  Columbia. 

On  the  25th  day  of  November,  1876,  the  demurrer  was 
overruled  and  an  appeal  taken  to  the  general  term. 

L.  G.  Hine^  for  plaintiff. 

As  to  the  third  ground  of  demurrer:  While  the  exercise 
of  the  right  of  eminent  domain  is  not  expressly  granted  by 
Congress  to  defendant  as  to  streets,  we  contend  that  it  is 
granted  by  implication,  and  that  its  exercise  of  such  right  in 
this  case,  where  the  land  taken  was  for  public  use — i,  e.,  a 
public  street,  and  not  for  mere  ornamental  purposes — was 
entirely  legal.  (Rev.  Btats.  Dist.  Col.,  sec.  2 ;  1  Dillon  on 
Mun.  Corp.,  sec.  82.) 

Passing  to  defendant's  fifth  ground  of  demurrer,  we  say 
that  defendant  having  taken  possession  of  the  plaintiff's  land, 
graded  and  paved  it  as  a  public  street,  and  thrown  it  open  for 
travel,  is  sach  a  ratification  of  the  proceedings  as  estops  it 
from  afterwards  denying  the  validity  of  the  same. 

WilUam  Birneify  for  defendant. 

The  condemnation  of  land  for  the  streets  of  Washington 
was  ultra  vires  of  the  municipal  corporation  of  the  District  of 
Columbia  and  void. 
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1.  The  municipal  power  of  Washington  has  been  always 
limited  to  repairs  of  streets  laid  out  on  the  original  plan  of 
the  citv. 

The  power  to  condemn  ground  for  aUeys  has  been  given, 
but  for  streets,  never. 

The  charter  powers  are:  "To  keep  in  repair  all  necessarj- 
streets/'  *  *  •  "and  to  pass  regulations  necessary  for 
the  preservation  of  the  same,  agreeably  to  the  plan  of  the  said 
city;'*  (Chart,  of  1802,  sec.  7;)  "to  open  and  keep  in  repair 
streets,"  •  •  *  "agreeably  to  the  plan  of  the  city;"  (Chart. 
of  1820,  sec.  7;)  "to  cause  new  alleys  to  be  opened  through 
the  squares,  and  to  extend  those  already  laid  out,  upon  the 
application  of  the  owners  of  more  than  one-half  the  property 
in  such  squares;"  (Chart,  of  1820,  sees.  5,  8;)  "to  cause  new 
alleys  to  be  opened  into  the  squares,  and  to  open,  change,  or 
close  those  already  laid  out."     (Chart,  of  1848,  sec.  2.) 

• 

Carttbr,  Ch.  J.,  delivered  the  opinion  of  the  court  orally : 
The  question  which  has  been  principally  discussed  in  this 
case  relates  to  the  powers  of  the  District  of  Columbia  to  ex- 
tend M  street  through  private  property.  It  is  material  to 
consider  that  this  objection  is  not  raised  by  the  owner  of  the 
property.  Indeed,  by  bringing  his  action  for  damages,  he 
has  consented  to  the  appropriation  of  his  land.  Besides,  the 
District  authorities  have  not  only  condemned  this  property 
and  procured  a  jury  to  assess  the  damage,  but  they  have  taken 
possession  of  it,  and  dedicated  it  to  the  purpose  of  a  public 
highway,  and  curbed  and  paved  it  for  the  public  use.  The 
case,  we  think,  ought  to  be  decided  in  view  of  these  circum- 
stances. It  is  not  necessary  to  pass  upon  the  question  of 
power  in  the  Legislative  Assembly  to  pass  the  act  of  June 
26,  1873.  The  power  of  opening  streets  and  extending  them 
through  private  property  is  usually  delegated  by  the  State 
Legislatures  to  municipal  corporations,  and  they  are  consti- 
tuted the  sole  judges  of  how  and  when  the  power  should  be 
exercised ;  the  limitation  being,  of  course,  that  compensation 
drnll  be  made  to  the  owners.     We  are  not  inclined  to  decide 
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whether  Congress  had  invested  the  Legislative  Assembly 
with  this  right  of  condemning  private  property.  It  is  per^ 
haps  inferable  from  their  general  legislative  authority,  and 
hence  within  the  corporate  powers  of  the  District  under  the 
territorial  government.  But  on  that  subject  we  do  not  desire 
to  express  an  opinion.  It  is  sufficient  that  the  property  in 
question  has  been  appropriated  for  the  purpose  of  a  street. 
The  plaintiff  has  been  deprived  of  its  use  and  occupation, 
and  the  defendant  has  dedicated  it  to  the  public  use,  and  that 
dedication  has  been  accepted  and  acted  upon  by  the  municipal 
authorities  with  the  consent  of  the  owner.  It  seems  to  us 
that  these  circumstances  should  relieve  the  case  from  anv  ob- 
jection  on  the  ground  that  the  District  had  no  right  to  appro- 
priate this  ground  to  the  public  use.  The  owner's  consent 
ought  to  remove  any  objection  of  this  kind,  and  the  District 
should  not  be  permitted  to  set  up  its  own  wrong  or  irregu- 
larity to  defeat  the  award  of  a  jury  summoned  at  its  own 
instance  for  the  express  purpose  of  condemning  the  land  and 
assessing  plaintiff's  damage.  A  judgment  in  favor  of  the 
plaintiff'  will  estop  him  from  claiming  any  interest  in  the 
ground  occupied  by  the  street.  There  must  be  judgment  in 
favor  of  the  plaintiff*  upon  the  demurrer. 


THE    CHARTER    OAK    LIFE    INSURANCE    COMPANY  v. 
HENRY  H.  TALLMADGE  AND  LEWIS  C.  TALLMADGE. 

At  Law.— No.  17,013. 

This  court  wHl  quash  a  writ  of  certiorari  Issued  to  remove  pi-ocemlings 
before  a  magistrate  under  the  landlord  and  tenant  act,  where  it  ap- 
pears tliat  tlie  justice  is  not  exceeding  his  jurisdiction.  Nor  will  it 
be  sufficient  to  sustain  such  writ  that  the  tenant  alleges  that  he  has 
made  improvements  upon  the  demised  premises,  by  reason  of  which 
there  has  been  no  default  in  payment  of  rent. 

STATEMENT   OF   THE   CASE. 

Proceedings  under  the  landlord  and  tenant  act  were  insti- 
tuted by  the  plaintiff  against  the  defendants  before  Charles 
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Walter,  Esq.,  a  justice  of  the  peace,  to  recover  possession  of 
certain  real  estate  in  the  city  of  Washington  occupied  by  the 
defendants  as  tenants  of  the  plaintiff.  Before  trial  the  de- 
fendants removed  the  proceedings  to  this  court  by  certiorari 
upon  a  petition,  of  which  the  following  is  the  substance: 

That  the  plaintiff  has  caused  a  summons  to  be  issued  by 
said  justice  to  recover  from  the  petitioners  the  possession  of 
certain  premises  leased  by  the  plaintiff  to  them  on  the  1st 
day  of  September,  1875,  for  the  term  of  ten  years,  by  lease 
signed,  sealed,  and  acknowledged  according  to  law ;  that  the 
plaintiff  claims  that  said  lease  Iftid  been  forfeited  by  non-pay- 
ment of  rent  and  taxes,  while  they  claim  to  have  expended 
a  large  sum  of  money  in  necessary  improvements,  and  such 
as  were  essential  to  enable  them  to  profitably  use  the  same 
as  a  public  hall,  for  which  it  was  leased,  and  for  which  they 
are  entitled  to  credit,  and  therefore  there  has  been  no  default 
and  forfeiture:  that  the  amount  which  thev  claim  should  be 
allowed  is  not  less  than  $5,500,  and  they  are  advised  that  the 
questions  and  amounts  involved  in  the  case  are  such  as  a 
justice  of  the  peace  has  no  jurisdiction  to  try  and  determine; 
wherefore  they  pray  this  writ. 

By  the  return  of  the  magistrate  the  original  complaint  and 
summons  are  sent  to  this  court,  from  which  it  appears  that 
on  the  30th  of  December,  1876,  a  complaint  was  made  before 
him  by  the  Charter  Oak  Life  Insurance'  Company,  by  Asahel 
H.  Dillon,  Jr.,  its  second  vice-president,  that  the  premises  in 
question,  describing  them,  were  unlawfully  detained  from  said 
company  by  the  defendants,  to  whom  it  had  leased  them,  and 
whose  estate  therein  had  been  determined  "  by  default  in  the 
payment  of  rent,  and  also  by  default  in  the  payment  of  the 
taxes  as  in  said  lease  provided,"  and  a  summons  was  asked, 
as  is  usual.  This  complaint  was  sworn  to  by  said  Dillon;  a 
summons  was  issued,  returnable  on  the  11th  of  January, 
1877,  and  was  duly  served  January  3.  Upon  the  return  to 
said  writ  of  certiorari  a  motion  was  made  by  the  plaintiff'  at 
special  term  to  quash  the  writ,  and  in  case  the  motion  could 
not  be  at  once  heard,  that  the  defendants  be  required  to  give 
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security  for  intervening  rents  and  damages.  The  chief  justice, 
holding  the  special  term,  upon  the  defendants  giving  such 
security,  certified  the  motion  to  quash  to  be  heard  in  general 
term  in  the  first  instance. 

S,  S,  HenJcley  for  petitioners. 

jS.  R,  Bond  and  W,  F.  Mattinglyy  for  the  insurance  company. 

If  the  defendants  claim  to  have  paid  or  tendered  the  rent 
and  taxes,  that  is  a  question  for  the  magistrate  to  try.  But 
they  do  not  claim  this.  They  claim  a  set-ofl:'  on  account  of 
alleged  expenditures  for  repairs  or  improvements.  For  such 
expenditures  the  tenant  has  no  legal  claim  against  his  land- 
lord, unless  by  special  agreement,  and  none  is  pretended  to 
exist  in  this  case.  (Taylor's  Land,  and  Ten.,  5th  ed.,  sees. 
327,  328 ;  1  Wash,  on  Real  Prop.,  1st  ed.,  p.  348;  Moffat  v. 
Smith,  4  Comst.,  126;  Waterman  on  Set-ofts,  let  ed.,  sec 
520 ;  Hoioard  v.  Dooliitle,  ^  Duer,  463.) 

There  can  be  no  set-otf  in  proceedings  for  possession.  The 
action,  to  allow  a  plea  of  set-off,  must  be  on  a  demand  which 
could  itself  be  pleaded  as  a  set  off.  (2  Blackstone,  p.  305,  note ; 
Waterman  on  Set-otfs,  sees.  127,  147.) 

The  return  of  the  magistrate  shows  that  the  plaintifl:'  had 
complied  with  all  the  requirements  of  the  law  necessary  to 
give  him  jurisdiction. 

There  was  a  corpplaint  on  oath  charging  unlawful  detainer 
of  the  premises  by  the  defendants,  to  whom  the  "complainant 
leased  the  same,  and  whose  estate  therein  has  been  determined 
by  default  in  the  payment  of  rent,  and  also  by  default  in  the 
payment  of  the  taxes  as  in  said  lease  provided,"  and  a  sum- 
mons was  issued  thereon  in  due  form.  The  truth  or  falsity 
of  this  complaint  is  the  very  question  for  the  magistrate  to 
try.  Section  686  of  the  statute  provides :  "  If  it  appears  by 
default  or  upon  trial  that  the  complainant  is  entitled  to  the 
possession  of  the  premises,  he  shall  have  judgment  and  execu- 
tion for  the  possession  and  costs ;  if  the  complainant  becomes 
nonsuited  and  fails  to  prove  his  right  to  possession,  the  de- 
fendant shall  have  judgment  and  execution  for  his  costs." 
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Cartter,  Ch.  J.,  delivered  the  opinion  of  the  court  orally: 
"We  do  not  think  that  the  proceedings  in  this  case  can  be 
removed  from  the  magistrate  into  this  court  for  the  cause 
alleged  by  the  petitioner.  The  writ  of  certiorari  will  issue 
when  the  justice  of  the  peace  is  proceeding  without  jurisdic- 
tion. But  that  is  not  the  case  here.  He  is  enforcing  a  remedy 
conferred  by  the  statute  to  recover  possession  of  premises 
upon  which  the  tenant  is  in  arrear  for  rent,  and  upon  which 
he  has  neglected  to  pay  taxes,  contrary  to  his  agreement.  This 
is  a  matter  which  the  magistrate  is  expressly  authorized  to 
try  by  the  act  of  Congress.  The  petitioners  say  that  they 
have  made  extensive  improvements  upon  the  property,  and 
that  therefore  they  are  not  in  default.  They  estimate  the 
valuation  of  such  improvements  at  the  sum  of  $5,500,  a 
larger  amount  than  is  due  for  rent,  and  urge  that  the  ques^ 
lions  and  amounts  involved  in  the  case  are  such  as  a  justice 
of  the  peace  has  no  jurisdiction  to  try.  This  action  is  under 
the  statute  "to  regulate  proceedings  between  landlord  and 
tenant,"  and  does  not  depend  upon  the  value  of  the  property 
or  the  amount  or  character  of  the  rent  due  and  unpaid.  It 
is  a  summary  remedy  given  to  the  landlord  whenever  the 
lease  has  been  determined  by  the  proper  notice  to  quit,  and 
the  proceeding  must  then  be  conducted  to  a  judgment  before 
the  magistrate.  Any  other  construction  of  the  statute  would 
be  to  render  its  provisions  useless ;  and  if  the  case  could  be 
removed  into  this  court  at  the  option  of  the  tenant  before 
the  trial,  the  party  might  be  unable  to  rescue  his  property 
before  the  increasing  burdens  would  consume  it. 

The  court  see  no  reason  for  sustaining  the  writ  of  certiorari 
in  such  case,  and  an  order  must  be  passed  to  quash  it. 
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Habeas  Corpus. 

From  th(i  tinal  decision  of  one  of  the  Justices  of  this  court  at  chambers, 
upon  the  hearing  and  determination  of  a  habeas  corpus  discharging 
the  prisoner,  an  appeal  n^ay  be  talten  to  the  general  term  at  the  in- 
stance of  the  Attorn ey-Gkneral  of  tlie  United  States.  Section  763  of 
the  Revised  Statutes  of  tiie  United  States  is  applicable  to  the  District 
of  Columbia. 

The  case  is  stated  in  the  opinion  of  the  coui't. 
William  A,  Oooky  for  the  relator. 
H.  H.  Wells,  for  the  United  States. 

Mr.  Justice  MacArthur  delivered  the  opinion  of  the  court: 

This  is  a  motion  to  dismiss  an  appeal  from  the  iinal  decision 
of  the  chief  justice  of  this  court  upon  a  writ  of  habeus  corpus. 

The  petitioner  for  the  writ  was  indicted  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Louisiana,  and  being 
found  here  was  arrested  upon  a  warrant  by  the  marshal  for 
the  District  of  Columbia.  lie  applied  to  the  chief  justice  of 
this  court  for  a  writ  of  fuibens  corpus,  and  upon  the  hearing 
of  the  case  an  order  was  made  discharging  him  from  custody 
on  the  16th  day  of  February,  1878.  From  that  order  the 
district  attorney,  acting  under  instructions  from  the  Attorney- 
General  of  the  United  States,  took  an  appeal  to  the  general 
term.  The  petitioner  now  makes  a  motion  to  dismiss  the 
appeal  upon  the  gi'ound  that  no  appeal  lies  from  the  decision 
upon  habeas  corpus  in  this  District.  This  is  the  only  question 
presented  for  our  consideration. 

The  great  weight  of  authority  at  common  law  is  undoubt- 
edly against  an  appeal  in  such  case,  and  the  current  of 
authority  in  most  of  the  State  courts  is,  that  a  review  of  a 
decision  on  habeas  corpus,  independently  of  statutory  provis- 
ions, cannot  be  had  by  writ  of  error  or  appeal.  The  decision 
is  regarded  as  final  and  conclusive.     (Hurd  on  Habeas  Cor- 
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pus,  567,  and  the  cases  there  cited.)  And  the  reason  of  this 
rule  appears  to  be  that  in  such  case  there  is  no  final  judg- 
ment, and  the  party  is  not  concluded  from  applying  again. 
There  are  many  cases  reported  where  the  prisoner  has  been 
remanded,  and  then  applied  to  another  judge  or  another 
court,  for  the  reason  that  the  first  decision  was  held  not  to  be 
a  final  judgment,  and  it  is  only  from  a  final  judgment  that  a 
writ  of  error  is  allowed  at  common  law.  I  find,  upon  refer- 
ence to  the  decision  of  the  Supreme  Court,  that  this  doctrine 
has  been  apparently  recognized.  In  ex-parte  Lcinge.y  18  Wall., 
163,  the  prisoner  procured  a  writ  of  hcibea^  corims  from  a 
circuit  judge,  and  upon  the  hearing  of  the  same  in  the  Circuit 
Court  the  writ  was  discharged  and  he  was  remanded  into  cus- 
tody. Afterwards  he  applied  to  the  Supreme  Court  for  habeas 
corpiiSy  and  no  objection  was  stated  on  account  of  there  having 
been  a  previous  writ  of  the  same  kind,  nor  was  the  circum- 
stance commented  upon  by  the  court.  In  the  recent  case  of 
ex'pfirte  Parks,  3  Otto,  18,  the  party  having  been  remanded  in 
the  Circuit  Court,  applied  to  the  Supreme  Court,  and  the  writ 
was  issued  and  heard  upon  its  merits.  Indeed,  the  principle 
that  where  a  party  has  been  remanded  upon  a  previous  hear- 
ing of  this  kind  does  not  conclude  him  from  applying  again, 
seems  to  be  sustained  by  authority  almost  universally  recog- 
nized, and  must  proceed  upon  the  ground  that  the  decision  in 
tbe  firet  application  was  not  a  final  judgment,  and  therefore 
not  appealable. 

Provision  has  been  made  in  most  all  the  States  for  an  ap- 
peal on  habeas  corpus,  thus  giving  to  the  decision  in  such  case 
tbe  effect  of  a  final  judgment.  In  some  of  them  an  appeal 
is  given  only  when  the  prisoner  is  remanded,  and  in  others, 
one  is  also  ^ven  when  he  is  discharged ;  and  in  these  latter 
cases  the  appeal  is  taken  at  the  suggestion  of  the  Attorney- 
General. 

Section  763  of  the  Revised  Statutes  of  the  United  States 
provides  for  an  appeal  in  these  words ;  "  From  the  final  de- 
cision of  any  court,  justice,  or  judge  inferior  to  the  Circuit 
Court,  upon  an  application  for  a  writ  of  habeas  corpus^  or 
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upon  such  writ  when  issued,  an  appeal  may  be  taken  to  the 
Circuit  Court  for  the  district  in  which  the  case  is  heard ;"  and 
sections  766  and  766  provide  for  certain  matters  of  practice 
on  such  appeals,  and  for  the  safe-keeping  and  protection  of 
the  prisoner  until  the  case  can  be  heard  and  determined. 

The  question  principally  discussed  in  this  case  was  whether 
the  section  of  the  Revised  Statutes  already  referred  to  prevails 
in  this  jurisdiction.  It  was  contended  by  the  petitioner  that 
the  section  was  not  locally  applicable  here;  that  consequently 
the  common  law  was  in  force,  unmodified  by  any  statutory 
provision  ;  and  that  no  appeal  can  be  taken,  and  that  the  mo- 
tion to  dismiss  ought  to  be  allowed.  We  have,  however, 
come  to  the  conclusion  that  the  act  is  in  operation  within  this 
District.  The  language  of  the  statute  is  general  and  without 
any  limitation  as  to  the  locality  to  be  affected.  It  is  general 
enough  and  broad  enough  to  have  a  practical  application  here. 
The  argument  that  the  provision  is  confined  in  express  lan- 
guage to  an  appeal  "from  the  final  decision  of  any  court, 
justice,  or  judge  inferior  to  the  Circuit  Court,''  was  urged 
with  great  earnestness.  It  may  be  conceded  that  there  is  in 
form  no  judicial  officer  here  inferior  to  a  Circuit  Court,  and 
that  the  chief  justice,  who  heard  and  determined  the  case,  was 
not  a  judge  or  justice  inferior  to  a  Circuit  Court.  But  we 
think  this  is  a  verbal  criticism  which  should  not  overcome 
the  plain  intention  of  the  act.  It  is  to  be  remembered  that 
the  judges  of  this  court  are  invested  with  the  powers  and 
jurisdiction  of  circuit  judges,  and  that  this  court  has  all  the 
jurisdiction  conferred  upon  it  in  express  terms  by  the  organic 
act  of  a  United  States  Circuit  Court.  It  is  inevitable  that 
whenever  there  could  be  an  appeal  in  the  one  case  there  could 
be  in  the  other.  The  case  was  heard  by  the  chief  justice  at 
chambers.  Was  he  a  jaidge  or  justice  interior  to  a  Circoit 
Court  ?  For  the  purpose  of  hearing  this  appeal  we  have  the 
powers  of  the  latter,  and  it  can  scarcely  be  contended  that 
any  jxidge  of  this  tribunal  at  chambers  is  not  inferior  accord- 
ing to  the  true  meaning  of  the  law.  We  know  that  many  of 
the  most  important  questions  relating  to  personal  liberty,  to 
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the  jurisdiction  of  courts,  and  the  constitutionality  of  acts  of 
legislation,  are  involved  in  the  trial  by  habeas  corpus,  A 
judge  sitting  alone  should  not  be  intrusted  to  pass  upon  mat- 
ters of  so  much  concern  in  a  summary  proceeding,  without 
any  power  to  review  and  reverse,  if  necessary,  his  determi- 
nations. The  highest  considerations  of  public  policy  as  well 
as  a  proper  construction  of  the  statute  sustain  the  same  con- 
clusion. If  the  common  law  is  in  force  in  this  District,  with- 
out being  affected  by  the  Revised  Statutes,  there  is  not  only 
no  appeal,  but  the  return  of  the  officer  would  conclude  the  pris- 
oner. But  the  act  provides  that  upon  the  coming  in  of  the 
return,  the  party  may  controvert  it  and  introduce  an}'  facts 
or  circumstances  material  to  the  case.  The  protection  here 
afforded  the  citizen  is  to  be  excluded  from  this  District  if  the 
general  law  is  not  applicable  to  our  people,  and  we  will  be 
remanded  back  to  the  condition  of  things  which  induced  the 
English  Parliament,  two  hundred  years  ago,  to  interfere  in 
behalf  of  this  writ,  and  to  make  provision  that  it  should  be 
properly  administered. 

It  was  urged  in  argument  that,  if  the  act  was  available  here, 
an  appeal  would  only  lie  at  the  instance  of  the  relator  when 
he  was  remanded.  The  subject  of  the  Revised  Statutes  was 
to  regulate  proceedings  on  habeas  corpus.  The  language 
giving  appeal  is  general,  and  we  think  it  would  be  straining 
the  meaning  of  the  Legislature  to  confine  it  to  one  side.  The 
object  to  be  attained  by  an  appeal  on  the  part  of  the  State 
may  be  entitled  to  as  much  consideration  as  any  question  in 
the  case ;  and  since  no  such  partial  meaning  is  expressed,  we 
have  no  right  to  abridge  its  operation. 

The  motion  to  dismiss  is  denied. 

Note. — ^The  decision  in  the  foregoing  case  was  pronounced 
at  the  April  Term,  1878,  and  in  the  September  following  an 
application  was  made  for  a  rehearing,  which  upon  delibera- 
tion was  denied. 


Mr.  Justice  Humphreys  dissented. 
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EDGAR  H.   BAKER  v.  WILLIAM   DENNI80N  AND  JOHN 

H.  KBTCHAM. 

At  Law.— No.  15,486. 

The  Cornmlssionors  ol  the  District  of  Columbia  were  invested  with  aii- 
tiiority,  under  the  second  section  of  the  act  of  June  20,  1874,  to  re- 
move a  justice  of  tiie  peace  from  his  office. 

STATEMENT   OF   THE   CASE  AND   DECISION. 

The  declaration  in  this  case  sets  forth  that  the  plaintiff  was 
a  justice  of  the  peace  in  and  for  the  District  of  Columbia,  and 
that  the  defendants  are  Commissioners  of  said  District,  and 
as  such  Conmiisfiioners,  in  connection  with  one  Henry  S.  Blow, 
who  has  since  deceased,  did,  on  or  about  the  26th  day  of 
January,  1875,  issue  an  order  depriving  the  plaintiff  of  his 
commission  as  such  justice  of  the  peace,  and  that  said  act  of 
the  defendants  was  without  authority  or  jurisdiction.  In  con- 
sequence whereof  plaintiff  has  sustained  damages  to  the  ex- 
tent of  $10,000. 

The  defendants  demurred  to  this  declaration  as  being  bad 
in  substance,  and  gave  notice  that  they  would  argue  in  sup- 
port thereof  that  the  defendants  and  said  Blow,  as  Commis- 
sioners of  said  District,  were  invested  with  authority  of  law 
to  remove  the  plaintiff  from  his  said  office. 

The  case  was  heard  at  general  term  in  the  first  instance. 

The  second  section  of  the  act  of  June  20, 1874,  organizing 
the  Board  of  Commissionera,  provides;  "That  nothing  in  this 
clause  contained  shall  affect  any  provisions  of  law  authorizing 
or  requiring  a  deposit  of  certiiicates  of  assessment  with  the 
Sinking  Fund  Commissioners  of  said  District;  and  said  Com- 
missioners are  hereby  authorized  to  abolish  any  office,  to  con- 
solidate two  or  more  offices,  reduce  the  number  of  employees, 
remove  from  office^  and  make  appointments  to  any  office  au- 
thorized by  law." 

The  court  were  of  opinion  that  the  Commissioners  of  the 
District  were  vested,  by  the  plain  reading  of  the  statute,  with 
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the  power  to  remove  the  plaintitf.  The  power  is  not  only 
vested  in  thera,  but  the  question  of  removal  seems'to  be  con- 
fided entirely  to  their  judgment  and  discretion,  and  they  are 
consequently  not  responsible  for  its  exercise  to  the  plaintiff. 
There  must  be  judgment  for  the  defendants  upon  the  de- 
murrer. 

E.  Ross  Pen^j/y  for  plaintifi*. 

Edwin  L.  Stanton^  for  the  defendants. 


JOSEPH    H.  BRYAN    ET   AL.   v.  WILLIAM    SANDERSON 

ET   AL. 

Equity. — No.  5152. 

I.  When  chattel  trust  deeds  have  been  executed  by  a  tenant  upon  his 

furniture  after  the  same  has  been  placed  upoji  the  leased  premises, 
and  a  Judgment  creditor's  bill  is  filed  againt  tlie  tenant,  to  wliicli 
the  landlord  is  made  a  party  defendant,  and  in  liis  answer  to  such 
bill  the  landlord  asserts  his  lien  for  rent  in  arrear,  and  prays  judg- 
ment of  tlie  same  out  of  the  funds  to  be  realized  from  the  sale  of 
such  furniture,  it  was  decided  that  such  landlord  had  precedence 
over  the  deed  of  trust,  notwithstanding  that  he  had  taken  no  steps 
prescribed  by  the  statute  for  enforcing  his  tacit  lien. 

II.  The  tacit  lien  of  the  landlord  exists  independently  of  the  methods 

proscribed  by  the  statute  for  enforcing  it;  and  if  the  property  sub- 
ject to  sucli  lien  come  into  tlie  possession  of  a  court  of  equity,  or  of 
its  officers,  it  comes  into  such  possession  subject  to  the  lien  created 
by  the  statute  in  favor  of  the  landlord. 

STATEMENT   OF   THE   CASE. 

This  is  a  judgment  creditor's  bill,  filed  in  aid  of  judgment 
against  the  defendant  Sanderson,  and  to  subject  certain  equi- 
ties of  said  Sanderson  to  the  satisfaction  thereof.  The  sup- 
posed equitable  interests  arose  out  of  two  chattel  deeds  of 
trust  executed  by  said  Sanderson  on  the  furniture  in  the 
Congressional  Hotel,  of  which  he  was  tenant.  One  of  these 
trusts  was  dated  10th  of  March,  1875,  to  secure  the  sum  of 
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$7,481.54,  and  the  other  dated  March  16, 1876,  to  secure  the 
sum  of  $1,802.25,  both  payable  to  the  order  of  Tobias  &  Co., 
and  which  deeds  were  duly  recorded.  Default  in  paying 
said  indebtedness  having  been  made,  Mills  Dean,  the  trustee, 
advertised  the  furniture  for  sale ;  and  thereupon  the  bill  in 
this  case  was  tiled,  calling  for  a  discovery  of  the  amount 
due  on  said  trusts,  and  an  injunction  was  issued  restraining 
the  defendant  Dean  from  selling  the  property  until  the  further 
order  of  the  court. 

The  defendant  George  Gulick  filed  his  answer,  disclosing 
the  fact  that  he  was  the  owner  of  the  Congressional  Hotel 
and  landlord  of  said  Sanderson,  and  claiming  that  the  prem- 
ises were  rented  for  $500  per  month;  that  there  were  nine 
months'  rent  due  and  unpaid,  and  praying  that  the  amount  of 
rent  then  due  and  to  become  due  to  him  as  landlord  of  said 
hotel  be  allowed  him  out  of  the  proceeds  of  the  sale  of  said 
furniture  to  the  time  of  such  sale,  as  a  first  lien  thereon.  The 
trust  deeds  mentioned  above  were  made  and  delivered  upon 
the  furniture  after  the  same  had  been  placed  in  the  hotel. 
The  balance  found  due  Tobias  &  Co.  amounted  to  the  sum  of 
$7,980.07.  On  April  19,  1877,  an  order  was  made  that  said 
Dean,  trustee,  proceed  to  sell  the  furniture,  and  bring  the 
proceeds  into  court.  The  sale  was  not  completed  until  the 
latter  part  of  May,  and  had  taken  place  upon  the  premises. 

On  June  20,  1877,  Dean  reported  that  he  had  sold  the 
goods  and  chattels  mentioned  in  said  deed  of  trust,  and  that 
the  net  amount  realized  by  sale  of  goods  mentioned  in  deed 
dated  March  11,  1875,  was  $4,069.96,  and  the  said  sum 
was  not  sufficient  to  satisfv  the  iiote  held  bv  the  defendant 
Tobias,  to  secure  the  payment  of  which  said  deed  of  trust 
was  given  ;  and  the  net  amount  realized  from  sale  of  goods 
mentioned  in  the  deed  of  trust  dated  March  23,  1876,  was 
$194.85.  The^money  was  paid  into  court.  On  the  20th  day 
of  August,  1877,  the  cause  was  referred  to  J.  J.  Darlington, 
as  special  auditor,  to  state  the  trustee's  account  and  to  ascer- 
tain and  report  the  claims  of  the  respective  parties  to  this 
cause  to  the  fund,  including  the  claims  for  rent  due  the  land- 
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lords  of  the  buildings  recently  occupied  by  the  defendant 
Sanderson,  and  the  legal  extent  of  said  claims,  together  with 
the  legal  priorities  of  the  several  parties  to  the  fund  derived 
from  the  sale  of  said  goods  and  chattels. 

On  October  23,  1877,  the  auditor  reported,  allowing  the 
defendant  Gulick  a  tirst  lien  upon  the  fund  for  the  rent  accru- 
ing wuthin  three  months  immediately  preceding  the  order  of 
April  19  directing  the  sale,  and  also  for  the  month  current 
when  said  order  was  passed,  amounting  to  $2,000.  The  de- 
fendant Tobias  excepted  to  said  allowance  to  Gulick  on  the 
ground  that  Gulick  had  not  acquired  a  prior  lien  upon  the 
fund  in  court,  he  having  taken  no  step  under  the  statute  to 
enforce  a  landlord's  lien ;  and  that  he  was  not  entitled  to 
three  months'  rent  immediately  preceding  the  order  of  sale, 
or  for  a  fourth  month  when  the  sale  was  made.  On  page  13 
of  the  Revised  Statutes  of  the  District  of  Columbia,  is  the ' 
statute  in  regard  to  a  landlord's  lien,  reading  as  follows: 

"  Sec.  677.  The  power  claimed  and  exercised  as  of  common 
right  by  every  landlord  of  seizing,  by  his  own  authority,  the 
personal  chattels  of  his  tenant  for  rent  arrear,  is  abolished. 

<*  Sec.  678.  The  landlord  shall  have  a  tacit  lien  upon  such 
of  the  tenant's  personal  chattels  on  the  premises  as  are  sub- 
ject to  execution  for  debt,  to  commence  with  the  tenancy  and 
continue  for  three  months  after  the  rent  is  due,  and  until 
the  termination  of  any  action  for  such  rent  brought  within' 
the  said  three  months. 

"  Sec.  679.  This  lien  mav  be  enforced — 

**Firet.  By  attachment  to  be  issued  upon  affidavit  that  the 
rent  is  due  and  unpaid ;  or,  if  not  due,  that  the  defendant  is 
about  to  remove  or  sell  all  or  some  part  of  those  chattels ;  or 

**  Second.  By  judgment  against  the  tenant  and  execution 
to  be  levied  on  said  chattels,  or  any  of  them,  in  whosoever 
hands  they  may  be  found ;  or 

"  Third.  By  action  against  any  purchaser  of  any  of  said 
chattels,  with  notice  of  the  lien,  in  which 'action  the  plaintiff 
may  have  judgment  for  the  value  of  the  chattels  purchased 
28 
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bj  the  defendant,  but  not  exceeding  the  rent  arrear  and 
damages." 

It  is  admitted  that  Gulick  did  not  resort  to  the  mode  point- 
ed out  by  the  statute  for  enforcing  the  tacit  lieu  of  a  land- 
lord, nor  did  he  terminate  the  tenancy  by  a  notice  to  quit. 
And  the  question,  so  far  as  his  claim  is  concerned,  is  whether, 
having  requested  the  payment  in  his  answer,  he  is  entitled 
to  it  without  having  proceeded  under  the  statute.  There 
we*'e  several  other  exceptions,  which  need  not  be  noticed. 

On  the  26th  of  March,  1878,  the  exceptions  were  over- 
ruled, and  the  report  of  the  special  auditor  confirmed;  from 
which  order  the  defendants  Tobias  &  Co.  have'  appealed  to 
the  general  terra. 

Ross  ^  DeaUy  for  Tobias  &  Co. 

A  suit  at  law  was  available  to  Gulick  at  any  time  after 
the  creditor's  bill  was  filed,  because,  as  to  him,  the  bill  was 
for  discovery  only ;  and  had  there  been  an  injunction,  the 
Equity  Court  would  have  given  him  permission  to  sue  at  law. 

The  special  auditor  concurs  in  the  view  that  Gulick's 
answer  was  in  no  sense  a  proceeding  to  enforce  the  lien,  but 
holds  that,  inasmuch  as  the  chattels  were  sold  under  the  order 
of  the  Equity  Court,  the  lien  enforced  itself,  or  did  not  need 
to  be  enforced. 

It  will  be  found  that  all  decisions  holding  that  a  lien  ex- 
ists, independently  of  the  means  of  enforcing  it,  are  based 
upon  statutes  which  established  an  absolute,  and  not  a  "  tacit" 
lien.  8uch  are  the  laws  of  Illinois,  on  which  was  based  the 
opinion  in  Morgan  v.  WilliamSy -22  Wall.,  381,  and  the  statute 
of  Iowa,  on  which  the  Iowa  cases  depend. 

Had  our  statute  given  the  landlord  a  lieu  without  qualifi- 
cation, and  had  it  not  provided  its  own  means  of  enforce- 
ment, the  cases  cited  would  be  a  guide  to  this  court;  but  the 
lien  given  by  our  statute  is  silent  and  inoperative  until  called 
into  vitality  by  the  statutory  remedy;  and  the  act  which 
created  the  lien  provides  the  manner  of  enforcement 

The  silent  inchoate  lien,  which  may  become  active  and 
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valid  upon  the  use  of  either  mode  of  enforcement,  loses  all 
validity  if  the  term  of  its  life  expires  and  none  of  the  pre- 
scribed steps  be  taken.  Such  we  take  to  be  the  meaning  of 
the  Supreme  Court  in  Webb  v.  Shfirp^  13  Wall.,  1-6,  in  which 
the  following  language  is  used:  "The  lien  continued  until 
each  installment  of  rent  became  due,  and  foi*  three  months 
afterwards,  and  then  ceased  as  to  that  installment." 

James  Hoban  and  Judson  Cvll^  tor  Gulick,  landlord. 

1st.  The  said  Gulick,  defendant,  was  the  "owner"  of  the 
Congressional  Hotel,  as  proved  by  the  evidence  elicited  on 
cross-examination  of  said  Gulick  by  the  solicitore  of  the  de- 
fendant Joseph  F.  Tobias.  (Adams  Eq.,  114,  and  notes ;  2 
Story  Eq.,  sec.  1017.) 

2d.  The  said  Gulick,  defendant,  having  in  his  answer  re- 
quested payment  of  the  amount  of  rent  due  and  to  become 
due  to  him  out  of  the  sale  of  the  chattels  of  the  defendant 
Sanderson  in  the  said  hotel,  until  a  sale  thereof,  he  is  entitled 
to  the  amount  allowed  him.  (See  7  Paige  Ch.  Rep.,  p.  513 ; 
Holdane  v.  Sumner^  15  Wall.,  p.  600;  Morgan  v.  CampbeU^  22 
Wall.,  p.  890;  Barton  v.  Barbour,  ante,  p.  212;  Joj/ce  v.  Wilr 
kenningy  1  MacA.,  p.  567.) 

Mr.  Justice  Mac  Arthur  delivered  the  opinion  of  the  court: 
The  question  discussed  so  earnestly  in  this  case  is,  whether 
a  landlord  who  has  been  made  a  defendant  to  a  creditor's 
bill  in  a  court  of  chancery,  and  who  has  answered  such  bill 
asserting  his  lien  and  requesting  payment  of  the  amount  of 
rent  due,  can  thereby  acquire  a  precedence  over  deeds  of 
trust  executed  by  the  tenant  upon  bis  goods  and  chattels  situ- 
ated on  the  premises,  without  having  taken  any  steps  pre- 
scribed by  the  statute  for  enforcing  his  tacit  lien.  On  this 
proposition  we  have  come  to  the  same  conclusion  as  that 
reached  by  the  special  auditor.  His  views  upon  this  branch 
of  the  case  are  so  clearly  expressed  and  so  well  sustained  by 
legal  principles  that  we  adopt  them,  without  hesitation,  as 
disposing  of  the  main  point  in  controversy.    He  says : 
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"Has  Mr.  Qnlick,  under  the  circa mstancee  above  set  forth, 
a  preferred  lien  upon  the  ftind  arising  froni  the  sale  of  the 
goods  and  chattels  contained  in  the  Congressional  Hotel,  and 
if  so,  for  tvhat  period  of  time,  are  perhaps  the  raost  impor- 
tant questions  embraced  in  the  present  reference.     On  his 
behalf  it  has  been  urged  before  the  special  auditor,  that  hav- 
ing been  made  a  party  to  the  bill,  and  having,  in  his  answer 
of  December  12,  1876,  prayed  allowance  of  the  protection 
afforded  by  the  statute  for  the  rent  then  accrued  as  against 
the  proceeds  of  any  sale  the  court  might  order,  and  also  for 
all  rent  accruing  pendente  lite  previous  to  such  sale,  he  is  enti- 
tled to  a  preferred  lien  from  the  1st  day  of  October,  1876, 
when  rent  for  the  month  of  September  became  due,  to  the 
Ist  day  of  May,  1877,  about  which  last-mentioned  date  the 
trustee  took  possession  under  the  orders  of  the  court,  as  also 
for  the  month  of  May,  until  the  16th  day  of  which  month 
the  sale  was  in  progress ;  that  he  is  entitled  to  such  lien  not- 
withstanding his  failure  to  employ  either  of  the  methods  of 
enforcing  prescribed  by  the  statute,  because  the  bill  bound 
the  furniture  from  the  service  of  process  upon  him,  and  re- 
sort to  those  methods  would  have  been  a  contempt.    The 
bill,  however,  so  far  as  regards  the  defendant  Qulick,  having 
been  for  discovery  only,  neither  injunction  nor  other  relief 
as  against  him  being  sought,  and  further,  the  relief  prayed 
in  his  answer  against  his  co-defendnnts  being  of  an  affirm- 
ative character,  which  could  be  sought,  if  in  equity  at  all, 
'  under  the  statutes,  only  by  cross-bill,  (Adams  Eq.,  niarg.  p. 
402,)  the  special  auditor  has  been  unable  to  concur  in  these 
'Views.    He  might  at  once,  it  is  conceived,  have  proceeded 
to  enforce  his  lien  in  the  manner  indicated  in  the  statute; 
'and  to  give  to  the  eourse  pursued  by  him  the  (^fl^ct  contend- 
ed for,  would  place  it  in  the  power  of  the  landlord  in  every 
'«raHar  case  to  utteriy  defeat  the  judgment  creditor  by  per- 
'  mitting  a  continuing  lien  arising  from  a  tenancy,  which  the 
creditor  cannot  terminate,  to  absorb  the  property  out  of 
which  he  is  seeking  satisfaction  of  his  judgment.    On  the 
other  hand,  it  has  been  -contended,  on  behalf  of  the  party 
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secured  by  the  deed  of  trust,  first,  that  as  a  mortgagor  who 
has  parted  with  his  reversion  could  not,  at  common  law,  dis- 
train for  rent,  so,  by  analogy,  he  cannot  acquire  that  lien 
which  the  statute  has  substituted  for  distress;  and,  in  the 
second  place,  that  the  iien,  being  the  creature  of  the  statute, 
can  be  enforced  only  by  a  strict  compliance  with  its  provis- 
ions. The  disability  of  the  mortgagor  to  distrain  for  rent 
arose  from  the  common-law  doctrine  that  the  legal  estate 
vested  in  the  mortgagee  the  right  to  distrain,  being  an  inci- 
dent of  ownership.  {Penn  v.  Carrie^  5  Bing.,  24;  Cooper* s 
Case,  2  Wils.,  376 ;  Parnieniar  v.  Webber,  2  Moore,  656.)  But 
in  equity  the  mortgagor  remains  the  owner;  and  it  seems 
unnecessary  to  ingraft  upon  the  statutory  substitute  for  dis- 
tress the  outgrowth  of  a  doctrine  which  has  long  been,  for 
most  purposes,  practically  abrogated,  both  in  equity  and  at 
law. 

**  In  the  second  place,  it  is  doubtless  true  that  the  lien  created 
by  the  statute  must  be  enforced,  if  at  all,  in  strict  compliance 
with  its  provisions  But  where  the  disposition  of  the  prop- 
erty upon  which,  the  lien  exists,  or  of  the  proceeds  arising 
from  its  sale,  has  been  assumed  by  a  court  of  equity,  does 
the  lien  need  to  be  enforced?  It  will  be  observed  that  the 
statutory  lien  diifers  in  a  material  respect  from  its  common- 
law  prototype,  the  right  to  destrain.  •  Under  the  latter,  unless 
distraint  were  actually  made,  the  landlord  acquired  no  iien ; 
his  was  an  inchoate  right  to  a  lien  to  be  perfected  by  distress, 
rather  than  a  lien  in  itself.  But  the  lien  of  the  statute  exists 
independently  of  the  prescribed  methods  of  enforcing  it.  In- 
deed, commencing  with  the  tenancy,  it  exists  before  those 
methods  have  been  or  can,  be  resorted  to — i.  e.,  before  any 
rent  has  accrued.  *A  statutory  lion  implies  security  upon 
the  thing  before  the  warrant  to  seize  it  is  levied.  It  ties  itself 
to  the  property  from  the  time  it  attaches  to  it,  and  the  levy 
and  sale  of  the  property  are  only  the  means  of  enforcing  it.' 
In  other  words,  if  the  lien  is  given  by  the  statute,  proceedings 
are  not  necessary  to  fix  the  sUitixs  of  the  property.  {Morgan 
v.  Campbelly  22  Wall.,  381;  see,  also,  GraM  v.  Whitewell,  9 
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Iowa,  153;  Carpenter  v.  Gillespie,  10  Id.,  592;  Donne  v.  Gnr- 
rettson,  24  Id.,  355.)  These  Iowa  decisions  are  upon  a  statute 
substantially  the  same  as  the  statute  in  force  in  this  District. 

**  If,  then ,  at  any  time  during  the  tenancy  of  the  Congression- 
al Hotel  by  the  defendant  Sanderson,  or  within  three  months 
aiter  rent  therefor  was  due,  any  personal  chattels  of  said  de- 
fendant, subject  to  execution  for  debt,  came  into  the  posses- 
sion of  a  court  of  equity  or  its  officer,  they  came  into  such 
possession  subject  to  the  lien  created  by  the  statute  in  favor 
of  the  landlord,  or,  in  the  language  of  the  Supreme  Court  of 
the  United  States  in  Morgan  v.  Campbell^  supra,  with  the  lien 
*tied  to  the  property.'     Such  a  lien  existing  by  mere  force 
of  the  statute,  requiring  no  act  upon  the  part  of  the  landlord 
to  perfect  it,  a  court  of  equity  would,  in  the  opinion  of  the 
special  auditor,  regard  under  such  circumstances  without  re- 
sort by  the  landlord  to  means  of  enforcement.     'Inasmuch 
as  the  lien  had  actually  attached  to  the  goods,  and  could  hare 
been  enforced  against  them  in  defendant's '  [a  mortgagee  in 
possession]  'hands,  he  had  the  right — in  fact,  it  was  his  duij/ — 
to  discharge  it  out  of  the  proceeds  of  the  goods.'     {Doane  v. 
Garrettson,  24  Iowa,  158.) 

"If  the  above  view  be  correct,  the  only  inquiry  upon  this 
branch  of  the  subject  remaining  is,  lohen  did  the  chattels  come 
into  the  possession  of  the  court  or  its  officers? 

**Two  orders  looking  to  the  sale  of  the  goods  pendente  lite 
were  passed  by  the  court,  one  on  the  23d  day  of  March,  and 
one  on  the  19th  day  of  April,  1877.  The  first  merely  granted 
to  the  trustee,  under  the  deeds  of  trust,  leave  to  execute  the 
same,  differing  little,  if  at  all,  in  effect  from  the  order  of  Feb- 
ruary 21,  discharging  the  restraining  order  of  November  15, 
1876.  The  second  was  mandatory  in  its  character,  requiring 
the  trustee  to  sell  forthwith  and  bring  the  proceeds  into  court, 
subject  to  its  further  order.  The  latter  may  properly  be  con- 
sidered such  a  taking  of  the  possession  or  custody  of  the 
goods  as  would  have  rendered  it  a  contempt  in  any  party  to 
the  suit  to  have  interfered  with  the  execution  of  the  order,  or 
with  the  possession  of  the  trustee  thereunder.     The  special 
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auditor  has  therefore  allowed  Gulick  a  preferred  lien  upon 
the  fund  arising  from  the  sale  of  the  chattels  in  the  Congres- 
sional Hotel  building  for  the  rent  accrued  within  three  months 
innmediately  preceding  the  date  of  said  order,  and  also  by 
analogy  to  the  decision  of  the  court  in  Joyce  v.  Wilkenninj,  1 
MacArthur,  567,  for  the  month  current  when  said  order  was 
passed. 

"The  only  question  presented  in  the  claims  of  the  landlord 
remaining  to  be  considered  is,  whether  or  not  rent,  either  for 
the  entire  month  of  May,  or  for  the  p9rtion  of  that  month 
during  which  the  goods  remained  upon  the  premises  in  pos- 
session of  the  trustee,  is  payable  out  of  the  proceeds  of  their 
sale.  Right  to  such  payment  could  rest  upon  one  of  two  hy- 
potheses only,  viz.,  either  that  the  goods,  notwithstanding 
their  seizure  under  thQ  order  of  the  court,  still  remained  so 
far  the  property  of  the  tenant  as  to  be  liable  for  the  indebted- 
ness on  account  of  rent  incurred  by  him  subsequent  thereto, 
or  else  that  the  goods  having  been  permitted  to  remain  upon 
the  premises  until  another  month  of  the  tenancy  had  been 
fairly  entered  upon,  the  rent  for  that  month,  or  at  least  for 
the  portion  of  it  during  which  they  so  remained,  is  equitably 
payable  out  of  their  proceeds.  It  appeal's  from  the  testimony 
of  the  trustee  that  he  went  through  the  houses  and  made  in- 
ventory of  the  goods  several  days  before  the  sale,  which  com- 
menced May  3.  This  act  of  the  trustee,  it  is  conceived,  was 
a  sufficient  taking  of  possession  to  reduce  the  goods  in  custocUa 
legis;  and  if  so,  no  lien  for  rent  thereafter  accruing  could 
attach  to  them.  {Tappan  v.  Moore,  18  Johns.,  1 ;  Thenial  v. 
Hart,  2  Hill,  380;  Denham  v.  Harris,  13  Ala.,  465;  Watson 
V.  Hudson,  3  Brev.,  60.)  The  lien  is  a  security;  the  debt  is 
that  of  the  tenant.  Sanderson's  tenancy  did  not  terminate  with 
the  seizure.  The  rent  thereafter  arising  constitutes  a  personal 
liability  upon  him,  but  no  longer  secured  by  lien  upon  the 
goods  which  the  court  had  taken  from  him  and  directed  to 
other'  purposes.  'Although  the  goods  are  permitted  by  the 
officer,'  i.g.,  sheriff  after  levying  execution,  *  to  remain  upon 
the  premises  until  rent  is  due,  they  are  in  the  custody  of  the 
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law,  and  the  lien  will  not  attach.'  {Denham  v.  Harris^  supra.) 
Note  that  the  cases  last  cited  are  under  statutes  which,  though 
analogous,  are  not  identical  with  ours." 

For  the  reasons  here  stated,  the  order  appealed  from  is 
affirmed. 


JOHN  WALKER  AND  JAMES  WALKER  v.  THE  POTOMAC 
FERRY  COMPANY  AND  SAMUEL  BACON. 

At  Law.— No.  14,036. 

In  an  action  of  ejectment,  the  plea  set  forth  that  plaintiff's  title  was  de- 
rived tln'onofii  their  motlier,  $%till  living,  who  was  an  alien  and  was 
sister  to  tlie  intestate,  and  that  defendants  claim  under  the  lieirs  of 
nn  nncle  of  the  intestate  who  was  capable  of  taiving  real  estate  by 
inheritance.  On  demurrer  to  tiie  plea,  it  was  lield  that  tlie  iieire  of 
the  nncle  iiad  the  better  legal  right,  and  that  the  plaintiff  coiild  not 
derive  titie  by  descent  from  an  alien  living  mother. 

STATEMENT   OF   THE   CASE. 

This  was  ejectnient  brought  by  the  plaintiff  for  the  posses- 
sion of  a  certain  piece  or  parcel  of  land  in  the  city  of  Wash- 
ington, and  a  count  is  added  to  recover  the  rents  and  profits. 
The  controversy  turns  upon  the  facts  alleged  in  the- third 
special  plea,  which  reads  as  follows: 

"  And  for  a  further  plea  the  defendants  say  that  James 
Dixon,  late  of  this  District,  died  intestate  on  or  about  the 
26th  of  January,  1858,  seized  and  possessed  in  fee-simple  of 
the  real  estate  in  the  declaration  mentioned;  that  the  said 
James  Dixon  was  a  natural-born  subject  of  the  crown  of  Great 
Britain  and  Ireland,  and  emigrated  from  Scotland,  the  place 
of  his  birth,  to  this  District  on  or  about  the  year  1827,  and 
having  duly  complied  with  the  provisions  of  law  relating  to 
naturalization,  was,  on  or  about  the  26th  day  of  January,  in 
the  year  1839,  duly  naturalized  and  admitted  to  all  the  rights 
and  piivileges  of  a  citizen  of  the  United  States,  and  that  the 
said  real  estate  whereof  he  died  seized  and  possessed  as  afore- 
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said  was  purchased  by  him  after  said  naturalization  ;  that  the 
said  James  Dixon  left  surviving  him  no  child  or  descendant; 
that  his  relatives  in  blood  at  his  decease  were  a  sister  and  her 
descendants,  the  plaintiffs,  being  children  of  said  sister,  and 
the  descendants  of  a  deceased  uncle;  that  said  sister  was  an 
alien,  a  natural-born  subject  of  said  crown,  and  was  incapable 
of  taking  said  real  estate  by  descent,  and  that  her  said  de- 
scendants, the  plaintifis,  although  they  had  been  naturalized 
at  the  time  of  the  death  of  said  James  Dixon,  were  likewise 
incapable  of  deriving  title  by  descent  through  a  living  alien, 
(or  to  take  because  their  mother,  an  alien,  was  then  living,) 
and  that  the  said  descendants  of  the  deceased  uncle  of  said 
James  Dixon  were  citizens  of  the  United  States,  and  in  all 
respects  competent  to  take  by  descent  from  said  James  Dixon ; 
and  that  upon  his  death  they  entered  upon  the  possession  of 
said  real  estate,  claiming  title  to  the  same  in  fee-simple  by 
descent,  to  the  exclusion  of  said  living  alien  sister  and  her 
said  descendants,  the  plaintiffs ;  that  the  title  of  said  descend- 
ants of  the  deceased  uncle  has  passed,  by  sundry  mesne  con- 
veyances, to  the  defendants,  and  that  the  only  claim  of  the 
plaintiffs  to  said  real  estate  is  founded  on  their  capacity  to 
take  the  same  at  the  death  of  said  James  Dixon,  as  his  heirs 
at  la^,  notwithstanding  their  ancestor  was  at  his  death  a  living 
alien,  all  of  which  these  defendants  are  ready  to  verify,"  &c. 
This  plea  was  demurred  to,  and  the  issue  thus  formed  was 
certified  to  the  general  term  to  be  heard  in  the  first  instance. 

/.  W.  Moore  and  George  H.  Paschal,  for  plaintiffs. 

Davidife  ^  Washingtony  for  defendants. 

By  the  Court: 

We  think  that  the  plaintiffs  cannot  hold  the  land  in  con- 
troversy as  against  the  defendants.  At  common  law  an  alien 
could  not  take  land  by  descent.  The  plaintiffs  are  nearer  of 
kin  to  James  Dixon,  the  intestate,  than  the  heirs  of  an  uncle, 
for  they  are  the  children  of  a  sister.  But  tliat  sister  is  an 
alien,  and  therefore  incapable  of  taking  the  land  by  descent. 
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The  heire  of  the  uncle,  though  more  remote  in  kindred  from 
the  intestate,  have  the  better  legal  right.  It  is  admitted  that 
they  can  take  title  to  land,  and  that  they  draw  their  title  in 
this  case  through  one  who  was  capable  of  taking  the  legal 
inheritance.  We  think  it  is  impossible  for  the  children  of  a 
parent  still  alive  to  derive  an  inheritance^  when  the  mother 
was  herself  incapable  of  acquiring  that  inheritance  on  ac- 
count of  alienage. 

There  must  be  judgment  for  the  defendants  upon  the  de- 
murrer to  the  third  plea. 


GEORGE  A.  ARMES  v.  OTIS  BIGELOW. 
Equity. — No.  5319. 

Where  a  parol  contract  for  tlie  exchanufc  of  lands  is  clearly  estAblisiied 
by  the  evidence,  and  has  been  fnlly  performed  by  the  complainant, 
a  conrt  of  eqnily  will  compel  the  defendant  to  execute  the  part  of 
such  contract  which  still  remains  executory. 

STATEMENT   OF  THE   CASE. 

The  bill  was  tiled  January  29,  1877,  to  compel  the  specific 
performance  of  a  contract  for  exchange  of  real  estate,  and 
alleges,  substantially,  that  on  November  22,  1876,  the  plain- 
tift' owned  house  number  1252  Eighth  street  northwest,  sub- 
ject to  an  incumbrance  of  $2,000,  and  agreed  to  convey  it, 
subject  to  the  incumbrance,  to  said  Otis  Bigelow  ;  that  Bige- 
low  agreed  to  give  him  therefor  house  number  1138  Dela- 
ware avenue  northeast,  described  as  lot  14  in  square  712,  a 
farm  in  Virginia,  described,  and  $525  in  money ;  that  a  pencil 
memorandum  was  made,  signed  by  the  plaintiff  and  said 
Otis  Bigelow,  showing  the  terms  of  the  contract,  except  the 
description  of  the  land,  and  for  description  of  defendant's 
property  he  gave  plaintiff  old  title  deeds ;  that  plaintitF  sub- 
sequently returned  this  old  deed  of  the  farm  to  enable  de- 
fendant to  make  the  proper  description  in  the  conveyance  he 
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was  preparing,  and  it  is  now  in  his  (defendant's)  possession, 
but  said  old  deed  to  the  Delaware-avenue  property  is  still  in 
phiintilf's  posse.^sion ;  that  on  Noveniber  24,  1876,  plaintiff, 
pursuant  to  said  agreement,  conveyed  said  house  number  1252 
Eighth  street  to  said  defendant,  and  delivered  the  deed,  and 
was  put  in  possession  of  the  Delaware-avenue  house;  that 
on  the  24th  and  25lh  of  November,  1876,  defendant  paid  the 
plaintiff  several  sums  of  money  aggregating  $505,  as  part  of 
the  consideration  for  said  property;  that  defendant  pre[)ared 
deeds  conveying  said  farm  and  said  property  on  Delaware 
avenue  to  plaintiff,  but  did  not  execute  them,  naming  in  the 
deed  for  the  house  $1,500  and  in  the  deed  for  the  farm 
$1,000  as  the  consideration ;  that  plaintiff  has  fully  performed 
his  part  of  said  agreement,  but  defendant  has  fJEiiled  to  per- 
form his  part,  except  the  payment  of  $505  and  giving  pos- 
session of  said  property  on  Delaware  avenue;  that  said 
memorandum  was  intrusted  to  the  care  of  the  defendant; 
that  he  tore  it  up,  and  plaintiff  charges  that  it  was  so  torn  to 
hinder  and  defraud  him  of  his  rights  in  the  premises. 

Defendant  is  interrogated  as  to  whether  he  did  or  did  not 
give  plaintiff  said  old  title  deeds  as  descriptive  of  said  farm 
and  said  Delaware-avenue  property,  and  whether  he  has  the 
deeds  of  the  farm  now  in  his  possession  or  control. 

Prays  specific  performance  of  the  contract  and  for  an  in- 
junction ;  that  defendant  be  compelled  to  make  deeds  of  con- 
veyance of  the  property  on  Delaware  avenue  and  the  farm 
in  Virginia,  or,  in  default  thereof,  for  compensation ;  that  de- 
fendant be  directed  to  deliver  into  the  clerk's  office  any  and 
all  the  old  title  deeds  he  had  delivered  to  plaintiff,  as  stated 
in  the  bill,  &c. ;  that  necessary  accounts  be  taken,  and  for 
general  relief. 

The  answer  of  Otis  Bigelow,  filed  February  6, 1877,  states, 
substantially,  as  follows: 

About  the  middle  of  November,  1876,  defendant  told 
plaintiff  he  had  several  small  pieces  of  real  estate  he  would 
like  to  exchange  for  a  large  one,  and  showed  him  at  least 
two  houses  for  that  purpose,  and  showed  papers  describing 
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other  property.  Afterwards,  on  November  22,  1876,  plain- 
tiff desired  defendant  to  enter  into  an  agreement  in  writing 
for  an  exchange,  and  defendant  refused,  saying  if  plaintiff 
would  examine  defendant's  property,  and  give  tinie  to  exam- 
ine plaintiff's  property,  he  would  give  plaintiff  a  fair  and 
equitable  exchange.  Before  leaving,  plaintiff'  wrote  on  a 
scrap  of  paper,  which  is  presented  to  the  court,  the  follow- 
ing: "  Nov.  21, 1876. — ^I  promise  to  give  my  house  on  Eighth 
street,  subject  to  $2,000,  for  one  house  on  Delaware  avenue 
and  a  farm  in  Fairfax  county,  Virginia;  said  house  to  be  put 
in  good  repairs  and  condition,  or  $650  cash,"  and  handed 
the  same  to  the  defendant,  who,  regarding  it  as  a  very  indif- 
ferent proposal,  threw  it  under  his  counter;  that  this  defend* 
ant  utterly  refused  to  make  an  agreement  otherwise  than  to 
say,  "Let  us  take  time  and  make  a  fair  trade."  Denies  that 
he  gave  plaintiff  possession  of  said  premises  on  Delaware 
avenue  under  said  agreement. 

On  November  24, 1876,  he  loaned  plaintiff  $5.  Afterwards 
plaintiff  besought  him  for  an  advance  of  five  or  six  hundred 
dollars  in  anticipation  of  a  possible  trade.  Defendant  did 
afterwards,  upon  delivery  of  a  deed  in  fee  to  him  of  house  num- 
ber 1252  Eighth  street,  as  security  for  the  same,  loan  plaintiff 
$500,  and  though  he  requested  defendant  not  to  record  the 
deed,  defendant  said  he  would  record  it  to  defend  himself 
Denies  that  he  accepted  said  deed  except  as  security,  and  has 
ever  been  willing  to  reconvey  on  payment  of  the  loan.  Did 
prepare  certain  deeds  with  the  view  of  an  exchange  with  the 
plaintiff,  but  they  were  not  to  be  executed  or  delivered  until 
said  trade  was  consummated.  Denies  said  pretended  agree* 
ment  as  alleged.  He  did  tear  up  said  pencil  memorandum 
and  throw  it  into  the  waste-basket.  Denies  any  intention 
to  hinder  or  defraud  plaintiff.  Answering  interrogatory, 
says  all  that  took  place  in  reference  to  the  old  deeds  was  to 
enable  plaintiff  to  examine  the  property  with  a  view  to  a  sale ; 
and  he  has  them  under  his  control,  he  thinks. 

The  parties  were  both  examined  as  witnesses  in  the  case. 
The  complainant  substantially  made  the  same  statements  as 
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in  his  bill,  accompanied  with  details  as  to  where  the  agree- 
ment was  made,  and  that  his  brother,  Charles  H.  Amies,  was 
present  at  the  conversation  and  heard  the  bargain. 

In  relation  to  the  agreement  he  testifies : 

"After  discussing  an  hour  or  two  in  the  back  room  of  the 
bank,  Bigelow  agreed  to  give  me  for  my  Eighth-street  house 
the  farm  and  the  Delaware-avenue  house,  and  assume  the 
incumbrance  on  my  Eighth-street  house,  pay  me  $500  cash, 
and  repair  the  house.  When  that  was  settled  he  went  behind 
the  counter,  and  I  remarked  that  we  had  better  have  a  mem- 
orandum in  writing;  he  said  no,  it  was  unnecessary.  There 
was  then  some  discussion  as  to  whether  he  would  allow  a 
certain  sum  of  money  instead  of  repairs.  I  then  took  a  pencil 
and  wrote  as  follows,  as  near  as  I  can  remember: 

"  *I  propose  to  give  my  house  on  Eighth  street,  subject  to 
an  incumbrance  of  $2,000,  for  your  house  on  Delaware  avenue 
and  your  farm  in  Virginia  and  $500  cash,  and  you  allow  me 
$150  for  repairs  on  the  Delaware-avenue  house.' 

"He  declined,  and  scratched  out  mine  and  put  in  $25  for 
repairs.  Both  signed  it,  my  brother  being  present  at  the 
time,  who  read  it  and  handed  it  over  to  Mr.  Bigelow,  saying 
he  might  as  well  keep  it.  I  told  him  I  would  get  an  abstract 
from  Mr.  Morsell,  and  Bigelow  said  he  would  have  one  made 
of  the  Delaware-avenue  property  by  Mr.  Woodward,  and 
would  give  me  a  certificate  that  the  farm  was  all  clear,  and 
a  warranty  deed  as  soon  as  his  wife  returned  to  the  city.  He 
obtained  his  abstract  from  Mr.  Woodward  the  next  day,  I 
think. 

"  Gave  Bigelow  deed  of  Eighth-street  house  November  24, 
1876,  executed  by  myself  and  wife,  and  told  him  not  to  record 
it  until  his  wife  returned;  at  the  same  time  asked  him  for 
$400,  as  I  had  a  note  in  bank  due,  and  he  gave  me  the  $400, 
ordering  at  the  same  time  his  clerk  to  make  out  the  deeds  of 
his  property  to  me,  which,  he  stated,  would  be  handed  to  me 
immediately  on  his  wife's  return  to  the  city.  The  next  day 
I  called  in  and  asked  him  if  he  could  spare  another  $100. 
He  at  once  handed  it  to  me,  stating  that  he  had  completed 
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my  deeds,  and  everything  was  ready  for  his  wife's  signature, 
and  handed  me  back  the  deeds  to  the  farm  and  house  on 
Delaware  avenue.  These  deeds  were  in  an  envelope,  marked 
'  Colonel  Armes's  papers.'  About  ten  days  later  he  a^ked 
me  for  the  deeds  to  the  farm ;  said  he  wanted  to  make  some 
corrections.     I  let  him  have  them. 

"About  the  11th  of  December  I  asked  him  for  the  money 
to  repair  the  house.  He  said,  *  I  will  give  you  an  order  on 
the  former  tenant,  who  owes  me  nearly  $50  back  rent,'  and 
that  I  could  have  the  balance.  Exhibit  A  is  the  order.  I 
was  unable  to  get  the  money  from  the  party  the  order  was 
on,  as  he  said  he  did  not  owe  it.  I  gave  Bigelow  no  note  or 
memorandum  tor  the  money  he  gave  me,  and  nothing  was  said 
about  a  note  or  ever  refunding  any  of  said  money.  Had  no 
other  property  on  Eighth  street  than  number  1252.  Bigelow 
gave  me  the  $500  as  payment  of  difference  in  the  exchange 
of  the  property — the  farm  in  Virginia  and  the  house  on 
Delaware  avenue  for  the  Eighth-street  house.  Of  the  $525 
which  he  agreed  to  give,  I  have  received  $505  in  cash.  The 
$5  was  given  the  day  the  abstract  was  given.  I  conveyed 
to  Bigelow  in  pursuance  of  the  agreement.  When  I  got  the 
$400  '  there  was  nothing  said  in  regard  to  any  loan  whatever. 
But  as  I  had  some  money  to  pay  out  and  his  deeds  were  not 
ready  to  be  delivered  to  me,  I  asked  him  to  let  me  have  the 
$500  at  once;  that  $400  would  do  now,  and  I  would  call  in 
to-morrow  for  the  other  hundred,  and  handed  him  my  deed, 
stating  he  could  have  the  deed  in  his  possession,  provided  be 
would  not  have  it  recorded  until  his  wife  returned;  and  it 
was  understood  at  the  time  between  us  both  that  the  ex- 
change of  property  was  made,  and  that  I  should  have  the 
deeds  for  the  farm  and  the  house  upon  the  arrival  of  Mrs. 
Bigelow.'  By  the  delivery  of  deed  for  Eighthnstreet  house, 
I  meant  *  that,  as  it  was  his  property  and  the  trade  closed,  he 
was  entitled  to  it,  and  only  trusted  to  his  honor  as  to  the 
delivery  of  his  deeds.'  I  entered  upon  possession  of  the 
Delaware-avenue  property  in  acceptance  of  part  of  the  prop- 
erty, *  and  he  gave  me  the  key  of  the  house,  which  I  adver- 
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tised  for  rent  as  my  property.  He  gave  me  the  key  and  the 
ohi  deed  at  the  same  time.'  T  repaired  the  house.  Nothing 
was  said  about  a  loan  when  I  got  the  $100." 

Charles  H.  Armes  testified  as  follows: 

"  On  22d  of  November,  1876,  went  with  plaintiff  to  defend- 
ant's office.  Bigelow  said  he  would  give  $500  and  the  house 
on  Delaware  avenue  and  the  farm  in  Fairfax  county,  Virginia, 
for  the  plaintiff's  house  on  Eighth  street  in  this  city,  and  as- 
sume the  incumbrance  of  J2,000  on  the  Eighth-street  house. 
Plaintiff"  agreed  to  take  it,  and  suggested  making  a  written 
memorandum.  Defendant  said,  *  There  is  no  use  of  any  writ- 
ings; Twill  do  as  I  say.'  Plaintiff'  in  the  meantime  com- 
menced writing.  While  writing,  a  discussion  arose  as  to 
repairs  on  the  Delaware-avenue  house;  the  plaintiff'  waiited 
(150  cash  instead  of  repairs,  and  put  that  sum  in  the  mem- 
orandum ;  but  Bigelow  agreed  only  to  allow  $25  for  repairs. 
The  plaintiff' then  drew  his  pencil  through  what  he  had  writ- 
ten about  $150  for  repairs,  so  that  the  writing  when  signed 
was  as  follows:  *  November  22, 1876. — I  propose  to  give  my 
house  on  Eighth  street,  subject  to  $2,000,  for  one  house  on 
Delaware  avenue  and  one  farm  in  Fairfax  county,  Virginia, 
and  $525  in  cash.'  This  was  signed  by  the  plaintiff  and  handed 
to  the  defendant,  Otis  Bigelow,  who,  after  reading  it,  wrote 
upon  it  the  word  *  accepted,'  and  signed  his  name  to  it.  It 
was  agreed  that  the  $25  should  be  allowed  as  repairs,  and 
nothing  more  should  be  said  about  repairs,  and  each  party  to 
do  his  own  repairs. 

"I  hold  the  incumbrance  on  the  Eighth-street  house  as 
attorney  for  the  owner.  The  interest  is  payable  semi-annu- 
ally— January  1  and  July  1.  The  notes  were  then  and  now 
long  overdue.  Bigelow  paid  $100  interest  on  the  notes  a 
few  days  before  January  1,  and  said  he  could  pay  the  prin- 
cipal almost  any  time,  but  would  like  thirty  or  more  days' 
notice.  He  then  agreed  to  paj  the  principal  in  the  following 
February.  On  January  27, 1877,  Bigelow  said  he  tore  up 
the  memorandum  and  threw  it  into  the  waste-basket,  but 
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that  the  pieces  niight  then  be  in  the  waste-basket;  it  had  not 
been  emptied. 

"Early  in  January  Bigelow  told  me  he  had  made  out  one 
of  the  deeds  on  a  form  that  was  signed  in  blank  by  his  wife, 
but  that,  thinking  such  deed  illegal,  he  had  torn  it  up  and 
had  another  made  out." 

John  Cajay  testified  as  follows  : 

"The  plaintiff  came  to  me  and  asked  about  some  back 
rent.  I  told  him  I  did  not  owe  any.  I  then  wrote  a  note  to 
Mr.  Bigelow  and  sent  it  by  a  boy.  Getting  no  reply,  I  went 
in  the  afternoon  to  see  Mr.  Bigelow  and  asked  him  about  it, 
and  he  told  me  he  had  sold  the  house  to  Mr.  Amies,  and 
that  the  back  rent  he  (Mr.  Amies)  was  entitled  to  as  a  part 
of  the  transaction.  I  told  him  I  did  not  owe  any  rent;  that 
I  paid  it  to  Mr.  Merriman.  Can't  say  definitely  how  long 
this  was  after  I  moved  out  of  the  house.  It  was  some  time 
afterwards — perhaps  a  couple  of  months  or  so." 

Otis  Bigelow,  on  his  direct  examiniattion,  testified  that  "  the 
conversation  between  him  and  plaintifl:*  was  only  with  a  view 
to  a  trade;  that  there  was  no  trade  made;  that  C.  H.  Armes 
was  nat  present  when  Exhibit  No.  1  was  drawn ;  that  the 
money  handed  plaintiff  was  a  loan,  and  the  deed  of  the 
Eighth-street  property  was  given  defendant  as  security ;  gave 
plaintiff  possession  of  the  Delaware-avenue  property  as  agent 
to  rent  it;  never  gave  it  as  owner." 

On  the  hearing  of  the  cause,  the  court  below  dismissed  the 
bill,  and  from  that  decree  the  complainant  has  taken  the 
present  appeal. 

Charles  H.  Armes  and  R.  H.  Tkayer^  for  complainant. 

When  a  parol  agreement  for  the  exchange  of  lands  is  com- 
pletely executed  on  the  part  of  A  by  his  conveying  the  land 
contracted  for  to  B,  this  takes  the  case  out  of  the  statute  6f 
frauds  of  Virginia.  {Camngton  v.  Caldioell,  9  Peters,  86, 
cited  and  approved  in  5  Otto,  458.)  Such  part  perform- 
ance is  shown. 

It  is  confidently  submitted  that  the  facts  show  part  per- 
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formance  as,  under  the  deeisions  in  Purcell  v.  Minor^  4  Wall., 
517,  and  Williams  v.  Monis,  95  U.  8.  R,  444,  will  entitle  the 
plaintiif  to  a  fall  and  specific  performance. 

The  covtraci  and  its  terms  were  definite^  cleftTj  and  conclusive. 
The  plaintiff  has  so  performed  his  contract  that  it  ivould  be  a 
fraud  on  him  to  rescind  it.  The  possession  by  each  party  loas  not 
scramblinf/  or  litigious^  but  was  peaceable  and  was  acquiesced  in^ 
and  it  is  impossible  for  the  plaintiff  to  recover  back  the  Eighth- 
street  house,  or  damages.  The  case  is  strikingly  like  the  case 
in  Tilton  v.  Tilton^  9  N.  H.,  386,  where  specific  performance 
was  decreed. 

8.  S,  HenkUcy  for  defendant  Otis  Bigelow,  cited  in  his  brief 
the  four  rules  laid  down  by  the  Supreme  Court  in  the  case 
pf  Purcell  V.  Minor y  4  Vail.,  518,  as  essential  considerations 
to  enable  a  court  of  equity  to  specifically  enforce  a  parol 
contract  respecting  lands,  viz. :  1st.  Clear,  definite,  and  con- 
clusive proof;  2d.  Payment  or  tender  of  the  consideration ; 
3d.  Such  a  part  performance  that  the  rescission  would  be  a 
fraud  on  the  other  party,  and  could  not  be  liilly  compensated 
by  a  recovery  of  damages  in  a  court  of  law ;  4th.  There  must 
have  been  delivery  of  possession  made  in  pursuance  of  the 
contract  and  acquiesced  in  by  the  other  party.  The  counsel 
discussed  each  of  these  points  with  reference  to  this  testimony. 

Carttbr,  Ch.  J.,  delivered  the  opinion  of  the  court  orally, 
io  substance  te  tbllows: 

All  the  judges  who  heard  this  cause  are  of  opinion  that 
the  complainant  has  made  out  a  case  which  entitles  him  to 
relief.  The  memorandum  of  an  agreement  prepared  by  one 
of  the  parties  at  the  time  of  the  alleged  bargain,  and  signed 
by  both,  woufd  be  complete  in  its  technical  form  if  it  identi- 
fied the  property  to  be  given  by  the  defendant  in  the  con- 
templated exchange.  Perhaps  it  is  fair  to  consider  this  defi- 
ciency supplied  by  the  deed  containing  a  full  description  of 
the  property  on  Delaware  avenue,  which  Bigelow  delivered 
to  the  complainant,  in  order  to  define  the  property  which  he 
29 
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proposed  to  convey;  and  the  eame-remark  is  equally  trae  in 
regard  to  the  farm  in  Fairfax  county,  Virginia,  a  title  deed 
of  which  had  also  been  delivered  to  complainant  for  the  same 

■ 

purpose. 

The  memorandum  is  in  some  degree  informal  as  to  the 
defendant's  property,  for  it  contains  no  description  by  which 
it  can  be  identified ;  but  if,  in  connection  with  the  memo- 
randum, the  title  deeds  were  delivered  up  as  containing  a  full 
and  complete  description  of  the  property  offered  in  the  bar- 
gain, is  not  that  equivalent  to  a  fuller  memorandum  ?  One 
party  says :  "  I  propose  to  let  you  have  the  house  and  lot  in 
which  I  reside,  on  Eighth  street,  in  this  city,"  and  makes 
out  a  deed  and  delivers  it.  The  other  party,  in  return,  pro- 
poses to  give  a  house  and  lot  on  Delaware  avenue  and  a  farm 
in  Fairfax  county,  Virginia,  and  furnishes  his  titles  to  both, 
for  the  pui-pose  of  describing  what  he  proposes  to  sell  or  give 
in  exchange.  This  proceeding  leaves  nothing,  in  fact,  vague 
or  indefinite  between  the  parties.  But  if  this  is  at  all  ques- 
tionable, we  are  still  unanimously  of  opinion  that  the  con- 
tract for  the  exchange  of  land  by  parol  is  clearly  made  oot 
by  the  testimony,  and  that  it  has  been  performed  on  the  part 
of  the  complainant.  Aside  from  the  testimony  of  the  com- 
plainant and  his  witnesses,  the  acts  of  the  parties  afiibrd  con- 
vincing proof  of  this.  The  complainant  made  out  a  deed  of 
his  house  and  lot  on  Eighth  street,  which  he  delivered  to 
Bigelow  in  fee-simple,  which  the  latter  puts  on  record.  It  is 
true  he  says  he  had  it  recorded  as  a  security  for  the  $625 
which  he  had  advanced  on  account  of  the  trade,  and  he  as- 
serts it  was  a  loan.  In  the  agreement  this  sum  was  to  be 
paid,  $25  of  it  to  be  for  repairs  on  the  Delaware-avenue  prop- 
erty. Not  a  word  waa  said  about  this  being  a  loan  at  the 
time  of  the  advance.  The  money  waa  paid  on  two  distincst 
occasions.  The  money  for  repairs  was  drawn  upon  a  tenant* 
by  a  written  order  from  Bigelow,  and  the  tenant  was  in- 
formed, in  writing,  that  Armes  had  purchased  the  property, 
and  afterwards  he  was  informed  verbally  to  the  same  efteet, 
by  Bigelow  himself.    Indeed,  there  was  not  a  solitary  badge 
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that  this  money  was  advanced  as  a  loan.  No  note  was  given 
OT  spoken  of;  no  period  of  payment  was  stipulated  for ;  no 
interest  provided  for,  and  no  repayment  in  any  manner  pro- 
posed. It  was  not  a  loan,  for  the  simple  reason  that  it  was 
advanced  as  part  payment,  in  pursuance  of  the  agreement,  to 
make  an  exchange  of  lands.  Bigelow  went  into  possession 
of  the  house  and  lot  on  Eighth  street,  and  has  ever  since  con- 
tinuously rented  the  same  for  his  own  use.  The  agreement 
has  thus  been  wholly  performed  on  the  part  of  the  complain- 
ant. Simultaneous  with  these  acts  the  complainant  took  pos- 
session of  the  house  and  lot  on  Delaware  avenue,  repaired  it, 
and  ottered  it  for  rent,  not  as  an  agent,  but  exclusively  in  his 
own  right.  And  it  was  at  this  time  that  Bigelow  informed 
one  of  the  witnesses  that  he  had  sold  the  property  to  Armes. 
It  is  also  in  evidence  that  a  deed  in  fee-simple  was  prepared 
by  Bigelow,  and  was  not  fully  executed  by  reason  of  the 
absence  of  his  wife  from  the  city.  He  has  made  no  tender 
back  of  the  title  he  has  received,  nor  of  the  possession  of  the 
house  on  Eighth  street,  but  he  holds  on  to  all  he  has  received, 
and  asks  the  court  to  excuse  him  from  rendering  in  return 
what  he  promised  to  give. 

The  equity  appears  to  us  to  be  very  clearly  with  complain- 
ant. Conceding  that  the  agreement  was  entirely  verbal,  and 
therefore  within  the  statute  of  frauds,  yet  it  has  been  wholly 
performea  by  the  complainant ;  and  it  is  now  too  late  for 
Bigelow  to  repudiate  it,  and  he  is  bound  to  perform  what 
remains  executory.  A  decree  will  be  made  compelling  him. 
to  do  so. 

» 

Mr.  Justice  Mac  Arthur: 

I  am  rather  of  opinion  that  it  will  be  necessary  in  this  case 
to  refer  to  the*  testimony  for  the  purpose  of  ascertaining  the 
circumstance  of  a  parol  agreement.  The  memorandum  does 
not  suiBciently  describe  the  subject-matter  of  the  contract  to 
take  it  out  of  the  operation  of  the  statute  of  frauds.  **I  pro- 
p<9ee  to  give  my  house  on  Eighth  street,  subject  to  $2,000," 
is  so  described  that  it  can  be  identified  by  reference  to  the 
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circumstance  that  it  is  the  only  hoase  of  the  party  on  that 
street.  But  a  **  bouse  on  Delaware  avenue  and  a  farm  in 
Fairfax  county,  Virginia,"  is  not  such  a  description  of  prop- 
erty as  identifies  it  otherwise  than  as  being  located  in  a  certain 
county  of  a  neighboring  State,  or  on  one  of  the  avenues  in 
this  city.  It  does  not  import  any  particular  piece  or  parcel 
of  real  estate  that  is  bargained  for.  It  does  not  appear  what 
land  is  embraced  in  the  agreement,  and  it  is,  therefore,  too 
vague  and  uncertain,  either  to  be  the  basis  of  a  conveyance 
or  a  decree.  I  am,  however,  quite  clear  that  the  evidence 
leaves  no  doubt  of  a  parol  agreement,  and  that  the  property 
which  was  the  subject  of  the  trade  was  pointed  out,  and  that 
each  party  knew  of  what  it  consisted,  and  where  it  was  sit- 
uated. It  is  in  this  connection  that  the  deed  relating  to  the 
ferm  in  Fairfax  county,  Virginia,  can  be  used  with  effect,  as 
containing  a  description  of  the  precise  piece  or  parcel  of  land 
which  was  included  in  the  sale  or  exchange ;  and  the  deed 
of  the  house  and  lot  on  Delaware  avenue  is  available  for  the 
same  purpose.  There  could  be  no  mistake  as  to  the  property 
to  be  sold  according  to  the  terms  of  the  verbal  contract. 
Bigelow  denies  the  agreement,  and  he  undertakes  to  contra- 
dict two  witnesses — the  party  who  files  the  bill  and  another 
who  was  present  and  heard  the  conversation,  and  who  states 
the  terms  of  the  agreement  distinctly  and  clearly.  On  that 
occasion  a  memorandum  was  made  and  signed  by  both  par- 
ties. It  was  afterwards  destroyed  by  Bigelow  without  the 
knowledge  of  the  complainant,  and  a  circumstance  of  this 
kind  raises  a  suspicion  unfavorable  to  his  good  faith;  so  that 
he  is  not  only  contradicted  by  witnesses,  but  by  his  own 
signature.  There  can  be  no  doubt  of  the  agreement.  It  is 
unnecessary  to  refer  to  all  the  testimony  on  this  branch  of 
the  case,  as  the  chief  justice  has  pointed  it  out.  The  con* 
duct  of  the  parties  immediately  afterwards  cannot  be  reason- 
ably referred  to  any  other  cause.  It  has  been  performed  by 
one  of  the  parties,  and  Bigelow  has  received,  and  is  now  in 
possession  of,  plaintiff's  property,  and  proposes  to  keep  it  in- 
definitely.   It  is  now  too  late  for  him  to  rely  upon  the  statute 
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of  frauds ;  for  a  court  'of  equity,  notwithstanding  that  stat- 
ute, will  compel  him  to  execute  one  conveyance  after  having 
obtained  another  to  himself  under  this  very  agreement.  It 
is  a  rule  of  equity,  that  where  there  is  a  parol  agreement,  by 
which  parties  thereto  agree  to  convey  lands  to  each  other, 
and  one  of  them  has  acquired  the  legal  title  to  the  lands  of 
the  other,  and  holds  and  uses  the  same  as  his  own,  a  court 
of  equity  will  compel  him  to  perform  the  agreement,  although 
it  was  not  reduced  to  writing.  On  this  principle  I  rest  the 
decision  of  this  case,  and  I  think  that  all  the  stringent  re- 
quirements prescribed  by  the  decision  in  Purcell  v.  Minor,  4 
Wall.,  513,  find  their  complete  fulfillment  in  the  facts  and 
testimony  of  this  cause. 

1  concur  in  the  judgment  of  the  court,  that  Bigelow  should 
be  compelled  to  perform. 


CATHARINE  V.  BOUCHER  v.  SARAH  BOUCHER  ET  AL. 

Equity.— No.  4140. 

I.  The  application  for  a  rehearin«r  \s  by  petition,  and  not  motion.    The 

practices  in  snch  case  explained. 
U.  A  reiiearing  wiU  be  denied  when  the  views  and  facts  npon  which  it 

is  asked  were  argued,  fuUy  considered,  and  decided  at  the  original 

hearing. 

STATEMENT   OF   THE   CASE. 

A  decree  was  passed  in  this  case  August  31,  1878,  and  a 
motion  for  a  rehearing  was  filed,  without  the  previous  per- 
mission of  the  court,  on  the  1st  day  of  June  following.  The 
motion  set  forth  two  points  or  particulars  in  which  the  de- 
cree is  alleged  to  be  erroneous,  and  attached  to  such  motion 
paper  is  an  affidavit  of  the  defendant's  solicitor  verifying 
the  facts  upon  which  it  is  founded.  The  eighty-eighth  rule 
directs  that  every  petition  for  a  rehearing  shall  contain  the 
special  matter  or  cause  on  which  a  rehearing  is  applied  for, 
shall  be  signed  by  counsel,  and  the  facts  therein  stated,  if  not 
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apparent  on  the  record,  shall  be  verified  by  the  oath  of  the 
party,  or  by  some  other  person. 

William  A.  Meloj/y  for  the  motion. 

Mr.  Justice  Wylib  delivered  the  opinion  of  the  court,  sub- 
stantially as  follows : 

It  seems  from  this  motion  as  if  the  practice  in  regard  to 
applying  for  a  rehearing  was  unsettled.  This  is  not  so.  The 
reasons  assigned  for  a  rehearing  in  this  case  were  all  argued 
before  the  court,  and  passed  upon  at  the  hearing.  No  facts 
and  no  views  are  now  presented  which  were  not  then  fully 
considered  and  decided,  and  a  simple  motion  is  now  made  to 
rehear  the  case  as  if  it  were  a  matter  of  course.  To  show 
what  the  correct  practice  is  upon  an  application  of  this  kind, 
I  will  read  from  Alexander's  Chancery  Practice,  177,  where 
the  author  says :  "It  must  be  apparent  that  parties  cannot  be 
permitted  at  their  pleasure  to  dispute  questions  which  the 
court  has  settled  by  its  previous  orders;  and  the  court  could 
not  itself  reconsider,  and,  without  notice,  reverse  its  opinions 
once  expressed,  and  made  the  ground-work  of  subsequent 
proceedings,  without  great  surprise,  and  perhaps  doing  irre- 
mediable injury  to  parties.  Hence  the  fitness  of  a  rule  which 
requires  nothing  more  than  that  the  party  shall  ask  permis- 
sion of  the  court,  before  he  questions  the  propriety  of  its 
judgment." 

The  first  step  for  a  party  who  desires  a  rehearing  is  to  pre- 
sent his  petition  containing  a  statement  of  the  special  matter 
or  cause  on  which  he  relies,  according  to  our  own  rule,  and 
obtain  permission  to  file  it.  fiut  I  read  again  from  the  same 
book,  at  page  178 ;  "The  application  for  a  rehearing  is  made 
by  petition,  addressed  to  the  chancellor,  stating  briefly  the 
circumstances  of  the  case,  and  the  supposed  errors  in  the  de- 
cree, and  the  grounds  of  the  objections  alleged.  When  the 
rehearing  is  asked  for  the  purpose  of  introducing  additional 
evidence,  the  petition  should  be  accompanied  by  the  affidavit 
of  the  party,  verifying  these  iacts,  and  affirming  that  they 
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were  discovered  eince  the  date  of  the  decree,  or  at  a  time 
when  they  could  not  be  introduced  into  the  cause  at  the  for- 
mer hearing.  The  petition  should  be  signed  by  counsel,  or 
by  the  party.  It  is  always  in  the  discretion  of  the  court  to 
grant  or  refuse  a  rehearing." 

It  will  be  seen  that  a  party  who  loses  his  case  cannot  be 
allowed,  as  matter  of  common  right,  to  file  a  mere  motion 
for  a  rehearing,  and  proceedings  in  a  court  ought  not  to  be 
delayed  by  such  application,  unless  the  leave  of  the  court  is 
first  obtained.  Besides,  this  case  has  been  before  the  court 
many  years,  and  involved  in  expensive  litigation,  without 
profit  to  any  one,  and  the  view  and  facts  used  on  this  appli- 
cation have  all  been  considered  and  adjudicated.  The  mo- 
tion on  its  merits,  as  well  as  on  the  ground  of  its  irregularity, 
must  be  denied. 


WILLIAM  J.  MURTAGH  v.  DLSTRICT  OF  COLUMBIA. 

At  Law.^14,517. 

I.  The  publisher  of  a  newspaper  contracted  with  the  Com  mission crs  of 

the  District  of  Columbia  to  publis^h  tlie  tax  list  for  said  District; 
but  before  eitiier  party  was  called  upon  to  pi'i-form  the  same,  Con- 
^fress  changed  the  law  under  wliicli  sucli  conti-act  was  made.  Thei*e 
was  no  special  agreement  under  the  new  act,  and  it  was  lield  that 
he  could  only  recover  what  the  work  was  fah'ly  and  I'easonably 
worth. 

II.  When  the  law  requires  the  tax  list  to  be  published  in  a  daily  news- 

paper, evidence  is  not  admissible  to  prove  the  cost  of  publicsition, 
composition,  and  distribution  in  a  job  printing  office,  or  to  prove  the 
mere  offer  of  the  proprietor  of  another  newspaper  to  publish  the 
tax  list  of  a  subsequent  year. 

STATEMENT  OF  THE  CASE. 

The  declaration  in  this  cause  contains  the  common  counts, 
and  one  in  indebitaius  assumpsit  for  the  sum  of  $94,187  for 
printing  and  publishing  in  **  The  National  Republican  "  certain 
tax  lists  for  the  sale  of  real  estate  in  the  District  of  Columbia, 
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and  tor  extra  composition,  &c.  The  bill  of  particulars  sets 
forth  that  the  advertising  consisted  of  94,187  lines,  at  one 
dollar  per  line.  There  is  also  a  charge  for  extra  work,  and 
d,  credit  by  cash  of  $50,000.  On^the  trial  of  the  cause  the 
plaintiff  proved  that  he  offered  to  publish  such  tax  list  in 
"  The  National  Republican,"  of  which  he  was  the  proprietor, 
for  one  dollar  per  line,  headings,  &c.,  to  the  columns  not  to 
be  charged  for ;  and  that  the  Commissioners  of  the  District 
accepted  such  proposition  in  writing  on  the  5th  day  of  Feb- 
ruary, 1875. 

The  contract  was  made  under  a  paragraph  of  the'  fourth 
section  of  the  statute  of  June  20,  1874,  as  follows: 

"  It  shall  be  the  duty  of  the  collector  of  taxes  to  prepare 
a  complete  list  of  all  taxes,  and  property  upon  which  the 
same  are  assessed,  in  arrears  on  the  1st  day  of  March  next, 
and  shall,  within  ten  days  thereafter,  publish  the  same,  with 
the  notice  of  sale,  in  U  newspaper  published  in  said  District, 
to  be  designated  by  said  Board  of  Commissioners,  for  the 
time  and  in  the  manner  required  by  the  provisions  of  the 
act  of  the  Legislative  Assembly  entitled  *An  act  prescribing 
the  duties  of  certain  officers  for  the  District  of  Columbia, 
and  fixing  their  compensation,'  approved  August  23,  1871." 
(18  Stats.,  116.) 

The  act  of  the  Legislative  Assembly  referred  to  in  the  abo\^e 
extract  provides  that  the  collector  of  taxes  shall  prepare  a 
complete  list  of  the  real  estate  in  arrears,  "  and  publish  such 
list  iivice  a  week  for  four  svccessive  loeekSy^  &c.  (See  Acts  of 
the  Legislative  Assembly,  1st  session,  p.  143.) 

This  was  the  law  in  force  when  the  contract  with  the  plain- 
tifi*  was  made. 

On  March  3,  1875,  the  above  was  amended  "  so  as  to  sub- 
stitute the  word  'June'  for  the  word  *  March,'  and  so  as  to 
provide  that  it  shall  be  the  duty  of  the  collector  of  taxes  to 
prepare  a  complete  list  of  all  taxes,  and  property  upon  which 
the  same  are  assessed,  in  arrears  on  the  1st  day  of  June, 
1876,  and  he  shall,  within  ten  days  thereafter,  publish  the 
same,  with  a  notice  of  sale,  in  the  regular  issue  of  a  daily 
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newspaper  published  in  said  District,  to  be  designated  by  the 
Commissioners  of  the  District,  twice  a  loeek  for  two  successive 
weeks:'     (18  Stats.,  419,  sec.  13.) 

The  tax  lists  were  not  delivered  to  the  plaiutiiF  till  eTune  1, 
1875,  and  he  made  publication  of  the  same,  commencing  on 
the  10th  of  that  month,  and  had  distributed  four  editions  of 
said  advertisement,  and  was  getting  the  other  editions,  to  the 
number  of  eight,  ready  to  meet  the  requirements  of  the  act 
of  1874,  when  he  received  a  letter,  dated  June  28,  from  the 
Commissioners,  informing  him  that  they  declined  paying 
him  for  more  than  one-half  the  insertions  covered  by  his 
ofter  of  February  5,  1875.  On  the  same  day  he  replied,  and 
denied  that  the  Commissioners  had  any  power  to  alter  or 
change  the  agreement  of  that  date,  and  that  he  would  pub- 
lish said  tax  list  in  accordance  with  the  terms  of  that  agree- 
ment. He  thereupon  continued  the  publications,  making 
eight  insertions,  as  provided  in  the  act  of  1874.  The  num- 
ber of  lines  in  the  advertisement  was  94,187,  and  it  was 
admitted  that  he  had  received  a  cash  payment  thereon  of 
$50,000.  Considerable  evidence  was  introduced  as  to  the 
value  of  the  work.  The  defendant  introduced  evidence  to 
show  the  value  of  performing  this  work  in  1875  in  a  job 
printing  office ;  and  that  in  1876  a  proposition  was  made  by 
the  proprietors  of  "The  Daily  Critic"  to  publish  the  tax  list 
of  that  3'ear  at  the  rate  of  5t  cents  per  line  for  each  inser- 
tion. The  admission  of  this  evidence  was  objected  to,  and 
is  now  before  the  court  on  exceptions. 

The  plaintiff  requested  the  court  to  instruct  the  jury  that 
the  act  of  Congress  approved  March  3, 1875,  which  provided 
that  said  tax  lists  should  be  published  twice  a  week  for  two 
successive  weeks,  could  not  be  held  to  abridge,  or  enlarge,  or 
in  any  manner  change  the  terms  of  the  contract  between  the 
parties;  and  that  if  the  jury  should  find  from  the  evidence 
that  the  plaintiff  did  publish  the  list  according  to  said  con- 
tract, except  that  the  publication  was  made  in  the  month  of 
June  instead  of  the  month  of  March,  1875,  he  was  entitled 
to  recover  for  the  work  at  the  agreed  price,  to  wit,  at  the  rate 
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of  one  dollar  per  line.  The  court  refused  to  so  instruct  the 
jury,  and  an  exception  to  this  ruling,  was  the  point  principally 
discussed  at  the  argument ;  it  was  repeated  substantially  in 
difterent  forms  and  with  the  same  result.  The  jury  were 
instructed,  among  other  prayers  requested  by  defendant,  that 
the  plaintiff  could  recover  under  his  declaration  no  more 
than  his  services  were  reasonably  worth,  and  the  plaintiff 
excepted. 

The  jury  found  a  verdict  upon  a  qiumtum  meruit.  The 
cause  is  now  here  upon  a  bill  of  exceptions  on  a  motion  for 
a  new  trial  in  the  first  instance. 

Enoch  Toiien  and  W.  D.  Davidge,  for  plaintiff,  argued  that 
the  contract  of  February  5,  1875,  was  perfect,  and  the  act  of 
Congress  of  March  3,  1875,  could  not  impair  its  obligation; 
and  cited  Maetier  v.  Friihj  6  Wend.,  112;  Taylor  v.  Merchnnts* 
Insurance  Co.^  9  How.,  390;  Eliason  v.  HenshaWy  4  Wheat., 
225 ;  Brisbane  v.  Boyd^  4  Paige,  16 ;  Adams  v.  LinsdaJey  1 
B.  &  Aid.,  681. 

A.  G.  Riddle^  for  the  District  Commissioners. 

The  matter  is  this,  and  no  more;  The  executive  of  the 
District  contracted  with  the  plaintiff  for  a  thing  to  be  done 
in  the  due  administration  of  public  law.  Ere  the  thing  was 
done,  the  sovereign  changed  the  law.  It  was  changed  before 
any  party  had  entered  upon  the  execution  of  the  thing.  This 
change  of  the  law  destroyed  the  foundation  of  the  only  con- 
tract which  ever  subsisted — the  price  per  line  of  the  publica- 
tion. That  was  at  one  dollar  for  eight  insertions.  The  law 
reduced  the  number  to  four.  The  plaintiff  still  secured  the 
job,  but  was  remitted  to  his  quantum  meruit  This  was  the 
only  case  made  by  his  declaration.  This  was  left  fairly  to 
the  jury. 

Mr.  Justice  Mac  Arthur  delivered  the  opinion  of  the  court: 

After  stating  the  case  and  going  into  an  examination  of 

the  questions  of  law  raised  by  the  assignment  of  errors,  he 
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announced  the  following  propositions  aa  presenting  the  con- 
clusions of  the  court : 

1.  The  contract  of  February  5,  1875,  while  it  remained 
unperformed,  was  subject  to  any  legislative  enactment  which 
Congress  might  deem  proper  for  the  public  interest.  After 
March  3, 1875,  there  was  no  other  power  than  that  contained 
in  the  provisions  of  the  act  of  that  date  to  publish  a  tax  list. 
It  is  conceded  that  no  special  contract  was  entered  into  under 
this  statute.  A  majority  of  the  court  are  therefore  of  opin- 
ion that  the  work  is  to  be  considered  as  being  done  without 
any  special  agreement,  and  that  the'  plaintift'  is  entitled  to 
recover  what  it  is  fairly  and  reasonably  worth. 

2.  The  testimony  ottered  by  the  defendant  to  prove  the 
cost  of  composition,  publication,  and  distribution  in  a  job 
piinting  office  of  a  tax  list  like  the  one  in  question,  was  im- 
properly admitted  against  the  plaintiff's  objection,  and  the 
exception  thereto  is  sustained. 

3.  The  testimony  of  defendant  to  prove  a  mere  offer  or 
proposition  made  in  1876  by  the  proprietors  of  "  The  Daily 
Critic,"  to  publish  the  tax  list  for  that  year,  was  also  incom- 
petent, and  the  exception  thereto  is  sustained. 

These  two  exceptions  are  sustained  by  all  the  judges  who 
beard  the  case,  and  a  new  trial  is  therefore  allowed. 

Humphreys,  J.,  expressed  his  opinion  to  be,  that  the  plain- 
tiff* was  entitled  to  the  benefit  of  the  contract  of  February  5, 
1875,  and  also  concurred  in  the  decision  granting  a  new  trial 
for  the  error  contained  in  the  exceptions  last  mentioned. 
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IN  THE  MATTER  OF  THE  APPLICATION  OF  JOSEPH 
FUNK  FOR  THE  REISSUE  OF  LETTERS-PATENT 
No.  184,865,  GRANTED  NOVEMBER  28,  1876,  FOR  IM- 
PROVEMENTS  IN  LAMPS. 

The  deflector  or  jacket  located  between  the  outer  wick-case  and  th« 
clinniiey-holder  in  tlie  lio^hc-honsu  lamp,  described  in  letters-patent 
No.  184,855,  gi-anted  to  Joseph  Funk  November  28,  1876.  is  not 
found  in  the  Bnindywine  Slioals  bin*ner,  upon  which  it  lias  been 
rejected,  and  the  public  use  of  such  latter  lamp  is  no  bar  to  a  claim 
and  patent  for  said  deflector. 

STATEMENT   OF   THE   CASE. 

Joseph  Funk,  of  Tompkinsville,  New  York,  obtained  let- 
ters-patent of  the  United  States  No.  184,855,  November  28, 
1876,  for  certain  improvements  in  lamps,  relating  particalarlj 
to  that  class  of  lamps  known  as  Fresnel  or  concentric  wick- 
burners,  used  extensively  for  the  illumination  of  light-bouses. 

April  13, 1877,  Funk  oflTered  to  surrender  his  original  pat- 
ent into  the  Patent  Office,  and  requested  that  it  might  be 
reissued  to  him  in  corrected  form,  according  to  the  provisions 
of  the  statute.     (Rev.  Stats.,  4916.) 

Certain  clauses  of  claim  made  by  him  in  his  reissue  appli- 
cation were  found  to  be  met  by  the  invention  of  one  H.  H. 
Doty,  patent  No.  109,303,  November  16,  1870;  and,  upon 
request  of  the  applicant  Funk,  an  interference  was  declared 
between  said  Doty  and  himself  (Rev.  Stats.,  sec.  4904)  to 
determine  the  question  of  priority  of  invention. 

During  this  interference,  the  lamp  which  had  been  used 
for  several  years  in  the  Brandywine  Shoals  light-house,  off 
the  New  Jersey  coast,  w^as  introduced  in  evidence,  and  was 
considered  to  have  anticipated  the  substantial  features  of 
both  patents.  The  interference  was  thereupon  dissolved  by 
the  Acting  Commissioner,  and  the  reissue  refused.  Funk  pur- 
sued his  remedy  by  appeal  to  this  court,  and  he  here  presents 
six  claims,  which  are  set  forth  in  the  opinion  of  the  court. 

Of  these  claims  the  first,  second,  and  fifth  had  been  re- 
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foaed  by  the  Patent  Office  because  of  the  Brandy  wine  Shoals 
burner,  which  was  thought  to  contain  substantially  the  same 
features  of  construction  specified  in  each  of  said  claims.  At 
the  hearing,  counsel  for  the  applicant  (Funk)  admitted  the 
sufficiency  of  the  reference  so  far  as  it  affected  claims  one 
and  five,  but  insisted  that  claim  two  was  for  subject-matter 
not  found  therein,  and  for  which  he  was  justly  entitled  to  a 
patent;  and  in  this  claim  it  will  be  seen  the  court  concurred. 
Claim  four  was  likewise  abandoned  by  the  appellant  when 
the  case  came  on  to  be  heard,  but  that  was  because  of  the 
English  patent  of  Farquhar,  JTo.  727,  of  1872,  which  had 
boen  cited  as  a  reference  in  anticipation,  and  so  need  not  be 
considered  further  in  the  present  statement. 

As  illustrating  the  difference  between  the  lamp  at  the 
Brandywine  Shoals  and  that  of  Mr.  Funk,  the  cylinder  in  the 
former  which  determined  the  air  annulars  external  to  the 
outer  wick-case,  was  stationary,  while  the  jacket  or  deflector 
of  the  Funk  lamp  was  movable  and  capable  of  adjustment 
at  varying  heights  above  the  edges  of  the  wicks  by  a  separate 
and  independent  movement  of  its  own.  The  court,  as  will 
be  seen  by  the  decision,  was  of  opinion  that  this  was  covered 
by  the  second  claim,  and  was  a  new  and  useful  improvement, 
and  ordered  a  patent  to  be  issued  for  the  same,  according  to 
a  claim  or  specification  agreed  upon  by  counsel  on  both  sides. 

C.  S.  Whitman,  for  appellant. 

/.  H.  Peirce,  for  the  Patent  Office. 

Carttbr,  Ch.  J.,  delivered  the  opinion  of  the  court: 
This  is  an  appeal  from  the  decision  of  the  Commissioner 
of  Patents  rejecting  the  following  claims : 

1.  A  vertically-adjustable  cylinder  exterior  to  the  air-pas- 
sage on  the  outside  of  the  wick-case,  whereby  a  column  of 
air  of  uniform  width  is  caused  to  rise  in  a  direction  parallel 
to  the  axis  of  the  burner. 

2.  A  light-house  burner  having  a  vertically-adjustable 
cylindrical  deflector  located  in  the  air-space  between  the  wick- 


462  SuPRBMB  Court,  D.  C.     [From  1877 


In  the  maUer  of  ike  application  of  Joseph  Funk. 

tube  and  chimney-holder,  whereby  the  inner  current  of  air  is 
thrown  into  the  flame  at. its  most  advantageous  zone,  and  the 
outer  air-current  is  drawn  up  along  the  surface  of  the  chimney 
and  injected  into  the  flame  above  the  inner  current. 

8.  A  light-house  burner  having  a  vertically-adjustable  cyl- 
indrical deflector  located  in  the  air-space  between  the  wick- 
tube  and  the  chimney-holder,  and  an  open  tube  located  in  the 
central  air-passage. 

4.  A  Fresnel  or  concentric  wick-burner  having  an  air- 
passage  between  the  outer  wick- tube  and  the  adjustable  outer 
deflector,  and  an  air-passage  exterior  to  the  tube  located  in 
the  interior  or  central  air-space. 

6.  The  combination  of  the  adjustable  cylinder  with  the 
annular  air-spaces  on  either  side  thereof,  as  and  for  the  pur- 
poses described. 

6.  A  Fresnel  or  concentric  wick-bumer  having  an  air- 
passage  between  the  chimney  and  the  adjustable  outer  de- 
flector, an  air-passage  between  the  outer  wick-tube  and  the 
outer  deflector,  and  an  air-passage  exterior  to  the  tube  located 
in  the  interior  or  central  air-space. 

At  the  hearing  the  counsel  for  the  appellant  admitted  that 
the  fii*st,  tburth,  and  flflh  claims  were  substantially  anticipated 
by  a  light-house  burner  known  as  the  "Brandy wine  Shoals 
burner,"  which,  it  is  alleged,  was  in  continuous  public  use  at 
the  light-house  at  Brandywine  Shoals  during  the  years  1861, 
1862,  and  1868.  It  will  only  be  necessary,  therefore,  to  review 
the  Commissioner's  action  in  rejecting  the  second,  third,  and 
sixth  claims. 

The  so-called  adjustable  cylinder  in  the  Brandywine  Shoals 
burner  is  rigidly  attached  to  the  chimney-bracket,  and,  if 
raised,  the  chimney-bracket  must  necessarily  be  carried  with 
it.  This  would  render  it  impossible  to  adjust  the  cylinder  of 
the  Brandywine  Shoals  lamp  in  such  a  way  as  to  cause  it  to 
perform  the  functions  of  the  outer  deflector  in  the  Funk 
burner,  because,  flrst,  the  raising  of  the  chimney-bracket  would 
raise  the  shoulder  of  the  chimney  which  gives  shape  to  the 
flame,  and  either  modify  the  form  of  the  flame,  which  is 
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essential  in  light-bouse  lamps,  or,  secondly,  it  would  cause 
the  chimney-bracket  to  rise  so  high  as  to  cut  oft'  the  rays  o'f 
light  from  the  lower  part^of  the  lens  in  which  the  burner  is 
placed.  The  action  of  the  Commissioner  in  rejecting  the 
second  claim  must,  therefore,  be  revereed,  and  in  other  re- 
spects his  decision  is  aftirmed.  ' 

Let  there  be  a  decree  for  the  petitioner  that  the  Commis- 
sioner issue  a  patent  granting  to  the  petitioner  the  following 
claim : 

2.  A  Fresnel  burner  having  a  vertically-adjustable  cylin- 
drical deflector  located  in  the  air-space  between  the  wick-tube 
and  the  chimney-holder,  whereby  the  inner  current  of  air  is 
thrown  into  the  flame  at  its  most  advantageous  zone,  and  the 
outer  current  is  drawn  up  along  the  surface  of  the  chimney 
and  injected  into  the  flame  above  the  inner  current. 


JAMES  WELCH  v.  THE  COMMISSIONERS  OP  THE  DIS- 
TRICT OF  COLUMBIA  AND  TIMOTHY  LUBEY,  WATER 
REGISTER. 

Equity. — No.  5120. 

A  lot-owner  in  Geoi'getown  who  uses  the  water  from  the  Potomac 
aqueduct,  is  not  exempt  from  water  rates  for  the  purpose  of  de- 
fraying the  cuiTent  expense  incident  to  the  use  of  such  water.  The 
United  States  have  never  entered  into  any  contract  b}"^  which  the 
citizens  of  that  city  who  use  water  from  such  aqnednct  are  to  be 
forever  exempt  from  water  rates  or  charges,  and  the  act  of  July  12, 
1876,  is  not  unconstitutional  as  impairing  the  obligation  of  any  such 
contract. 

STATEMENT   OF  THE  CASE. 

On  the  8d  day  of  March^  1859,  Congress  passed  an  act  en- 
titled "An  act  to  provide  for  the  care  and  preservation  of  the 
works  constructed  by  the  United  States  for  bringing  the  Po- 
tomac water  into  the  cities  of  Washington  and  Georgetown 
for  the  use  and  benefit  of  the  inhabitants  of  the  said  cities." 
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In  and  by  the  first  section  of  said  act  it  was  provided  that 
the  President  of  the  United  States  should  designiite  an  ojficer 
of  the  United  States  corps  of  engineers,  to  be  appointed  by 
him,  who  should  act  under  the  direction  of  the  Secretary  of 
the  Interior,  have  the  immediate  care,  management,  and  su- 
perintendence of  all  the  works  and  property  appertaining  to 
the  said  water-works,  and  make  report  annually,  in  the  month 
of  November,  to  said  Secretary.  "And  the  said  engineer 
shall  have  full  power  and  control  over  the  said  water-works, 
and  shall  regulate  the  manner  in  which  the  said  corporations 
of  Washington  and  Georgetown  may  tap  the  pipes  for  the 
supply  thereof,  and  shall  stop  the  same  whenever  it  is  fotmd  no 
more  thxin  adequate  to  meet  the  wants  of  the  general  gorem- 
meni;  the  said  engineer's  decisions  on  all  questions  connected 
therewith  to  be  subject  only  to  appeal  to  the  Secretary  of  the 
Interior." 

The  second  section  of  said  act,  among  other  things,  gives 
to  the  corporations  of  Washington  and  Georgetown  full 
power  and  authority  to  supply  the  inhabitants  within  their 
respective  limits  with  Potomac  water  from  the  aqueduct 
mains  or  pipes,  and  to  make  all  laws  and  regulations  for  the 
proper  distribution  of  the  same,  subject  to  the  restrictions  pre- 
scribed bjji  this  act;  provided  that  no  expense  shall  devolve  on 
the  United  States  in  consequence  of  such  distribution. 

The  third  section  empowers  the  said  corporations  respect- 
ively to  regulate  the  use  of  the  water,  and  to  fix  rates  of 
charges  therefor,  and  to  fix  and  enforce  the  collection  of  such 
rates  or  rents;  ^^ provided  that  the  rates  levied  by  the  said  cities 
shall  never  be  a  source  of  revenue  other  than  as  a  means  of  keep- 
ing up  in  said  cities  a  supplg  of  waters 

The  fourth  section  authorizes  the  said  corporations  re- 
spectively, in  such  portions  as  they  may  see  fit  to  carry  out 
the  provisions  of  said  act,  to  borrow  a  sum  of  money  not  ex- 
ceeding the  sum  of  one  hundred  and  fifty  thousand  dollars 
for  the  city  of  Washington,  and  fifty  thousand  for  the  city  of 
Georgetown,  redeemable  within  a  period  of  ten  years  out  of 
any  revenue  to  be  derived  from  water  rents. 
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The  sixth  section  provides  that  the  expense  of  laying  the 
mains  to  supply  the  said  cities  with  water  shall  be  paid  by 
said  cities,  and  the  engineer  aforesaid  is  prohibrted  from 
making  any  contracts  unless  approved  by  the  corporation. 
Various  provisions  are  made  for  the  safety  and  protection  of 
the  works. 

The  President  of  the  United  States,  in  part  execution  of 
the  said  act  of  Congress,  designated  Captain  M.  C.  Meigs,  of 
the  engineer  corps  of  the  United  States,  and  appointed  him 
superintendent  of  the  said  water-works;  and  on  the  1st  Au- 
gust, 1859,  the  same  was  duly  transferred  to  First  Lieutenant 
James  St.  C.  Morton,  of  said  corps  of  engineers. 

The  system  adopted  by  the  corporation  of  Washington  to 
avail  itself  of  the  use  of  the  Potomac  water,  under  the  act: 
of  March  3, 1859,  consisted  of  laying  mains  for  supplying: 
the  city  by  means  of  funds  derived  from  water  rates  or  rents 
collected  from  all  those  who  take  the  water,  in  addition  to 
what  maybe  required  to  defray  the  current  expenses  con- 
nected with  the  distribution  thereof.  The  plan  adpp^ted ;  by 
the  corporation  of  Georgetown  was  to  defray  the  expense  of. 
laying  the  mains  by  a  direct  tax  on  the  ownecs-  of.  the  lots 
upon  the  streets  where  such  pipes  or  mains  weve  Uid.i  The 
ordinance  adopted  by  the  common  council  of  Georget:)wn 
for  this  purpose  authorized  the  water  board  ta  issue  stock  .of 
the  corporation  to  an  amount  not  exceeding  $50,000  to  pay 
the  expenses  attending  the  introduction  and  maintenance  of . 
the  water  establishment,  and  levying  a  water  tax  of  sixty 
cents  per  foot  on  each  side  of  every  street,  lane,  or  alley 
through  which  the  water  mains  pas8>  to  be  collected  fifteen 
cents  each  year  for  four  years.  Captain  M.  C.  Meigs  was  at 
that  time  the  United  States  engineer  of  the  Potomac  water- 
works, and  he  was  appointed  by  tlus  ordinance,  with  the 
water  board,  to  plan  the  distribution  of  the  water  supply 
through  that  city.  On  February  9,.  1860,  he  reported  in 
writing  to  the  water  board  the  completion  of  the  work,  and, 
among  other  things,  used  the  following  language: 

"The  total  cost  of  the  work  [i,  €.,  the  laying  of  the  mains 
80 
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for  distribution  in  said  city]  being  defrayed  by  a  tax  of  sixty 
cents  per  front  foot  on  the  lots  past  which  the  water  is  car- 
ried, payable  in  four  equal  annual  installments,  if  the  law  is 
faithfully  executed  by  the  councils  and  the  citizens,  thej/  will, 
at  the.  expiration  of  the  four  ye^rrSy  have  water  free  fora'cr^ 

The  complainant  is  the  owner  of  property  on  a  street 
through  which  the  water  was  carried,  and  upon  which  the 
whole  of  the  tax  aforesaid  has  been  paid;  and  he  has  ever 
since  claimed  to  be  entitled  to  the  free  use  of  the  said  Poto- 
mac water  without  charge,  save  only  the  expense  of  connect- 
ing his  property  with  the  distributing  main  adjacent  to  his 
lot;  and  he  insists  that  he  is  exempt  from  any  burden,  rent, 
or  charge  whatever  for  the  use  of  said  water.  The  expenses 
of  the  water  supply  were  paid  out  of  the  general  fund,  so 
that  the  consumers  of  water  in  Georgetown  were  free  of  all 
water  rents  or  rates  by  the  payment  thereof  being  provided 
for  out  of  the  general  taxes.  In  Washington  water  rates 
have  been  provided  for  since  the  introduction  of  the  water, 
by  which  means  the  expenses  incurred  by  the  use  of  the  water 
have  been  paid. 
.  In  1871  the  corporation  of  Georgetown  was  abolished,  and 
the  collection  of  the  taxes  for  the  general  fund  have  ceased, 
and  no  provision  has  since  been  made  (except  the  act  of  Con- 
gress presently  to  be  mentioned)  for  the  payment  of  the  ex- 
penses of  the  water  supply  of  that  city. 

On  the  12th  of  July,  1876,  Congress,  in  view  of  these  cir- 
cumstances, passed  an  act  entitled  "An  act  for  the  support  of 
the  government  of  the  District  of  Columbia,"  &c.,  and  by 
the  eighteenth  section  it  is  enacted  as  follows : 

"That  all  laws  and  ordinances  now  in  force  in  the  city  of 
Washington  relating  to  the  payment  and  collection  of  water 
taxes,  water  rents,  and  taxation  for  water  mains  be,  and  they 
are  hereby,  extended  to  and  made  operative  over  all  parts  of 
the  District  of  Columbia  where  water  taken  from  the  United 
States  aqueduct  is  used,  and  the  said  taxes  and  rents  shall 
be  payable  and  collectible  therein  in  the  same  manner  and 
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at  the  same  rate  as  in  the  citv  of  Washiuffton  for  the  year 
beginning  January  1, 1876,  and  for  each  flubsequent  year." 

The  Commissioners,  iti  accordance  with  this  act  of  Con- 
gress, proceeded  to  make  out  and  render  bills  to  the  users  of 
water  in  Georgetown,  and  among  others  to  the  defendant 
Welch,  who  refused  to  pay  the  tax  assessed  against  him,  and 
filed  the  bill  in  this  cause  to  obtain  a  perpetual  injunction 
against  the  enforcement  and  collection  of  said  tax.  Whether 
such  an  injunction  should  issue  is  the  question  submitted  to 
this  court. 

The  cause  is  certified  to  the  general  term  in  the  first  in- 
stance. 

Joseph  H.  Bradley,  for  complainant. 

First.  There  was*  a  contract. 

The  second,  third,  and  fourth  sections  of  the  act  of  3d  March 
1859,  (11  Stats.,  435,)  create  a  contract  between  the  United 
States  and  the  corporation  of  Georgetown  when  accepted  by  it. 

They  authorize  the  use  and  supply  of  the  water  tor  the 
inhabitants  of  that  city ;  to  regulate  that  use,  and  fix  the 
charges  therefor,  and  to  enforce  their  collection ;  and  em- 
power the  corporation  to  borrow  money  to  execute  this  grant, 
redeemable  in  ten  years,  out  of  the  water  rents. 

The  corporation  accepted  the  grant,  but  by  the  act  or  ordi- 
nance of  9th  May,  1859,  they  adopted  a  plan  which,  it  was 
feared,  was  not  in  strict  accordance  with  the  grants  thus 
made ;  borrowed  money  to  carry  out  this  plan,  and,  instead 
of  waiting  to  have  that  money  repaid  by  "water  rents,"  re- 
solved to  levy  the  cost  at  once  by  a  specific  tax  on  the  prop- 
erty in  front  of  which  the  water  mains  passed ;  and  they  sub- 
mitted this  plan  to  Congress,  and  Congress,  by  its  act  of 
12th  May,  1862,  (12  Stats.,  406,)  approved  of  that  plan,  and 
it  was  fully  carried  into  efl:ect,  partly  by  the  taxes  paid  by 
complainant. 

The  whole  amount  thus  borrowed  was  repaid  out  of  those 
special  taxes,  and  thus  the  corporation,  for  the  benefit  of  each 
and  every  of  the  citizens  who  paid  this  tax,  and  for  the  pur- 
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poses  of  the  corporation,  became  the  owner  of  the  mains, 
free  of  any  obligation  to  pay  anything  more  on  account  of 
their  cost. 

Such  is  the  effect  of  the  grant,  and  such  the  terms  of  the 
contract  between  the  government  and  the  corporation  and 
its  citizens.  (See  acts  of  Congress  21st  May,  1862;  17th 
June,  1864,  12th  vol.,  405;  Revised  Code,  p.  24,  sees.  209, 
210,  211,  212,  213.) 

Second.  The  city  of  Washington,  on  the  other  hand,  adopted 
an  entirely  different  plan.  By  that  plan,  it  will  be  seen,  there 
was  no  tax  levied  on  the  several  lots  in  said  city  in  front  of 
which  the  mains  were  to  be  laid,  so  as  to  pay  off  the  cost  of 
laying  said  mains.  That  city  borrowed  money  to  defray  the 
cost  of  laying  the  mains,  from  time  to  time  as  needed,  to  be 
reimbursed  out  of  the  proceeds  of  the  water  rents,  as  con- 
templated in  the  original  act  of  Congress.  These  water  rents 
are  not  assessed  on  the  property — the  real  propertt/ — of  the 
owners  fronting  on  the  several  streets  through  which  the 
mains  are  carried,  but  upon  the  parties  using  the  water  drawn 
from  the  said  mains. 

It  is,  therefore,  apparent  that  if  the  citizens  of  Geoi^etown 
are  taxed  in  the  same  manner,  those  who  have  paid  in  full 
for  the  laying  of  such  mains  in  Georgetown  will  be  subjected 
to  a  double  tax:  first,  the  interest  on  the  money  they  have 
paid  respectively  for  laying  the  mains,  and  second, /or  the  use 
of  the  water  for  which  they  have  already  paid. 

Third.  The  act  of  Congress  of  12th  July,  1876,  entitled 
"An  act  for  the  support  of  the  government  of  the  District  of 
Columbia  for  the  fiscal  year  ending  June  30,  1877,  and  for 
other  purposes,"  by  the  eighteenth  section  thereof  provides, 
in  substance,  that  the  distribution  of  water  in  Georgetown 
shall  be  subject  to  the  same  tax  as  is  imposed  on  the  inhabit- 
ants of  the  city  of  Washington.  It  is,  therefore,  not  uniform, 
and  is  unjust  and  illegal,  and  is,  as  we  have  shown,  in  direct 
violation  of  a  contract  of  the  Government  of  the  United 
States. 
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A,  G.  Riddle  and  Francis  Miller ^  for  defendants. 

It  is  claimed  in  the  bill  that  in  some  way  the  citizens  of 
Georgetown  have  secured  to  themselves  the  advantages  of 
a  contract  by  the  terms  of  which  they  are  to  be  forever  exempt 
from  any  expense  in  connection  with  the  use  of  the  water  of 
the  Potomac  aqueduct,  and  that  this  contract  is  of  so  high 
and  sacred  a  character  that  the  Congress  of  the  United  States 
caimot  in  any  way  impair  or  interfere  with  it.  So  extraor- 
dinary a  claim,  under  the  circumstances  of  this  case,  certainly 
ought  to  be  based  upon  the  clearest  and  most  satisfactory 
proof  of  the  execution,  existence,  and  terms  of  such  contract. 
But  we  are  left  in  entire  ignorance  of  all  these  facts.  We 
do  not  know  who  were  the  parties  to  the  contract,  when  or 
where  it  was  executed,  how  it  was  authenticated,  or  what 
were  its  terms.  No  consideration  is  named  for  so  great  an 
exemption,  and  no  reason  assigned  why  the  citizens  of  George- 
town should  be  supplied  with  water  at  the  expense  either  of 
the  United  States  or  of  the  citizens  of  Washington. 

Such  a  contract,  necessarily  extending  through  unlimited 
time  in  the  future,  must,  of  course,  be  in  writing  to  be  bind- 
ing; but  no  writing  is  produced.  If  made  by  the  United 
States  or  the  corporation  of  Georgetown,  it  must  have  been 
made  by .  some  duly  authorized  agent  of  the  contracting 
party;  but  no  such  authority  has  been  or  can  be  produced, 
and  no  evidence  that  such  agent,  if  any  such  there  was,  has 
undertaken  to  make  such  contract. 

The  only  pretense  for  such  a  contract  that  is  set  up  seems 
to  be  an  expression  used  by  General  Meigs,  United  States 
army,  in  a  communication  addressed  to  the  water  board  of 
the  city  of  Georgetown,  under  date  of  February  9,  1860,  in 
which  he  says:  "The  total  cost  of  this  work  being  defrayed 
by  a  tax  of  sixty  cents  per  front  foot  on  the  lots  past  which 
the  water  is  carried,  payable  in  four  annual  installments,  if 
the  law  is  faithfully  executed  by  the  councils  and  the  citizens, 
they  will,  at  the  end  of  the  four  years,  have  the  icater  free  for- 
everP  Nothing  is  produced  to  show  that  General  Meigs  had 
any  authority  to  bind  the  United  States  to  any  such  contract 
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as  that  alleged  in  the  bill,  and  probably  no  one  would  be 
more  astonished  than  he  to  learn  that  out  of  this  casual  ex- 
pression of  his  such  large  results  were  supposed  to  follow. 
In  point  of  fact,  General  Meigs  was  not,  at  the  date  named, 
in  charge  of  the  Potomac  aqueduct,  having  been  succeeded 
therein  on  August  1,  1859,  by  Lieutenant  James  St.  C.  Mor- 
ton. It  appears  from  the  statement  of  the  water  board  that 
he  (General  Meigs)  was  then  acting  for  them  and  at  their 
request. 

This  claim  of  exemption  is  made  in  the  face  of  the  fact 
that  the  act  of  March  8,  1859,  declares  that  the  corporation 
'^  shall  by  ordinance  establish  a  scale  of  annual  rates  for  the 
supply  and  use  of  water  apportioned  to  the  different  classes 
of  buildings,  Ac,  *  *  and  modify,  alter,  amend,  increase, 
or  reduce  such  scale  from  time  to  time;  *  *  to  collect 
such  rents  when  so  fixed  *  *  from  the  owners  or  occu- 
pants of  all  such  buildings  as  may  use  the  water ;  to  stop  the 
supply  of  water  to  any  such  building  on  failure  to  pay  said 
rate,  charges,  or  rents."  In  accordance  with  this  act,  an  or- 
dinance was  passed  April  23, 1859,  providing  "  that  any  per- 
son using  the  water  shall  be  subject  to  such  water  rates  or 
tax  as  may  hereafter  be  imposed  by  this  corporation;"  and 
this  ordinance  was  ratified  by  Congress,  and  it  has  never  been 
repealed. 

The  act  of  1859  also  provides  "  that  no  expense  shall  de- 
volve upon  the  United  States  in  consequence  of  the  distribu- 
tion of  Potomac  water."  It  will  not  be  contended  that  the 
water  can  be  distributed,  the  aqueduct  kept  in  order,  the 
whole  system  of  the  water-supply  of  Georgetown,  including 
the  working  of  the  high-service  pump,  can  be  maintained 
without  expense.  The  act  of  Congress  expressly  declares 
that  the  United  States  shall  not  bear  that  expense,  and  this 
court  will  not  hesitate  long  in  deciding  the  question  whether 
it  shall  be  paid  by  the  citizens  of  Georgetown,  who  experieuce 
the  benefits,  or  by  other  citizens  of  the  District,  who  have 
their  own  burdens  to  bear. 

Courts  are  not  swift  to  declare  an  act  of  Congress  uncon- 
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atitutioual,  and  the  Supreme  Court  of  the  United  States  has 
not  often  ventured  to  do  so;  and  surely  a  better  case  than  is 
made  by  this  bill  must  be  established  before  this  court  will 
annul  an  act  of  the  national  legislature. 

Carttbr,  Ch.  J.,  delivered  the  opinion  of  the  court  orally: 
The  prayer  of  the  bill  in  this  cause  is,  in  substance,  that 
the  District  Commissioners  be  restrained  from  carrying  an 
act  of  Congress  into  effect.  The  particular  section  of  the  act 
objected  to  provides  for  water  rates  in  Georgetown  the  same 
as  those  imposed  upon  the  consumers  in  the  city  of  Wash- 
ington. The  aet  of  March  8,  1859,  respecting  the  care  and 
preservation  of  the  Potomac  water-works,  contained  a  clause 
for  bringing  the  water  into  both  cities  for  the  benefit  of  the  in- 
habitants, and  authorizing  the  corporations  to  make  all  laws 
and  regulations  for  the  proper  distribution  of  the  water,  pro- 
vided that  no  expense  should  devolve  upon  the  United  States 
in  consequence  of  such  distribution.  They  were  to  regulate 
the  use  of  the  water,  and  fix  rates  and  rents  therefor  and  en- 
force their  collection.  The  city  of  Georgetown  made  such 
distribution  and  issued  water  stock  therefor,  which  was  paid 
by  a  direct  tax  upon  the  property  on  the  streets  along  which 
the  water  mains  were  laid.  The  city  of  Washington  incurred 
a  debt  for  such  distribution,  which  was  to  be  defrayed  by 
funds  derived  from  water  rates,  in  conformity  with  the  act  of 
March,  1859;  and  it  is  now  claimed  by  the  complainant,  a 
citizen  of  Georgetpwn,  who  has  paid  the  tax  upon  his  prop- 
erty for  laying  the  mains  in  that  city,  that  Tie  is  entitled  to 
the  use  of  the  water  free  of  any  rate  or  charge  to  be  paid  for 
the  purpose  of  defraying  the  current  expenses;  and  he  insists 
that  he  is  entitled  to  this  exemption  by  reason  of  a  contract 
growing  out  of  these  circumstances,  and  that  any  burden  im- 
posed by  act  of  Congress  upon  him  for  the  use  of  the  Poto- 
mac water  impairs  the  obligation  of  said  contract,  and  is 
unconstitutional  and  void.  The  difficulty  about  this  extra- 
ordinary claim  is,  that  there  is  no  contract,  and  nothing  that 
by  any  possibility  can  be  tortured  into  such  a  contract.     The 
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language  employed  by  General  Meigs  in  his  report,  that  the 
citizens  would,  at  the  expiration  of  four  years,  when  the  mains 
were  paid  for,  "have  water  free  forever,"  gives  no  immunity 
from  the  common  obligation  to  pay  for  the  expenses  of  main- 
taining the  supply  of  water,  and  is  as  far  as  possible  from 
raising  the  solemn  covenant  of  a  contract  in  favor  of  any  one 
as  against  the  United  States.  General  Meigs  was  not  con- 
stituted superintendent  of  the  works  for  any  such  purpose, 
and  never  imagined  he  was  committing  the  government  to 
the  non-user  of  its  taxing  power  for  all  time  to  come. 

The  laying  of  the  mains  was  a  provision  for  getting  the 
water  where  it  could  be  used ;  but  the  rates  provided  for  in 
the  act  of  1876  are  to  meet  the  incidental  expenses  of  keep- 
ing up  the  supply  of  water,  for  preserving  the  works  from 
waste  and  destruction.  The  government  supplied  the  works, 
and  tendered  to  both  cities,  without  price,  all  the  water  nee- 
essary  for  the  use  of  their  inhabitants.  The  only  condition 
imposed  in  this  donation  was,  that  the  corporations  should 
discharge  the  cost  of  the  distribution,  and  the  expenses  inci- 
dent to  maintaining  the  means  of  distribution  in  working 
order.  It  is  just  and  equitable  that  both  cities  should  share 
in  this  expense  in  proportion  to  the  use  they  make  of  these 
benefits  and  privileges. 

The  conclusion  of  the  court  is  that  the  bill  be  dismissed. 
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JESSE  B.  WILSON  ET   AL.   v.  THE   DISTRICT   COMMIS- 
SIONERS  ET   AL. 

Equity.— No.  6689. 

* 

By  the  provisions  of  law  contained  in  the  Revised  Statutes  and  tiie  act 
organizing  the  Police  Conrt,  the  Commisslonere  of  the  District  of 
Columbia  are  invested  with  authority  to  provide  a  suitable  place  for 
holding  the  sessions  of  said  Police  Court,  and  may  enter  into  a 
lease  of  premises  to  be  occupied  for  that  purpose. 

STATEMENT   OF  THE   CASE. 

The  Police  Court  of  the  District  of  Columbia  was  estab- 
lished by  act  of  Congress  approved  June  17,  1870.  (16 
Stats.,  153.)  The  Revised  Statutes  of  the  District  of  Colum- 
bia provide  that  "  the  court  shall  be  provided  with  a  suitable 
place  for  holding  its  sessions  at  the  expense  of  the  District." 
The  statutes  also  provide  that  the  salaries  of  the  judge  and 
the  clerk  of  the  Police  Court,  and  all  other  ofBcers,  and  the 
fees  of  the  marshal,  shall  be  paid  by  the  District  quarterly, 
(sec.  1046,)  and  that  the  bailiffs  may  act  as  deputies  to  the 
marshal  for  the  service  of  process  issued  by  the  court.  (Sec. 
1063.)  The  court  may  appoint  the  bailiffs.  (Sec.  1063.)  "In 
cases  arising  out  of  violations  of  any  of  the  ordinances  or 
laws  of  the  District  in  force  therein,  process  shall  be  directed 
to  the  major  of  police,  who  shall  execute  the  same  and  make 
return  thereof  in  like  manner  as  in  other  cases,"  and  "in 
cases  cognizable  in  the  Supreme  Court,  the  process  shall  be 
directed  to  the  marshal,  except  in  cases  of  emergency,  when 
it  may  be  directed  to  the  major  of  police."  (Sees.  1065, 
1066.) 

It  is  also  provided  by  law  "  that  all  tines,  penalties,  costs, 
and  forfeitures  imposed  or  taxed  b}^  the  Police  Court  shall  be 
collected  by  the  marshal  or  by  the  major  of  police,  as  the 
case  may  be,  on  process  ordered  by  the  court,  and  by  them 
paid  over  to  the  District ";  and  also  that "  the  moneys  collected 
upon  the  judgments  of  the  Police  Court,  or  so  much  thereof 
as  may  be  necessary,  shall  be  applied  to  the  payment  of  the 
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salaries  of  the  judge  and  other  officers  of  the  court  as  pro- 
vided iu  section  1046,  and  to  the  payment  of  the  necessary 
expenses  thereof,  and  any  surplus  remaining  after  paying 
such  salaries,  compensation,  and  expenses  shall  be  paid  into 
the  treasury  of  the  District  at  the  end  of  every  quarter." 
(Seee.  1079, 1080.) 

The  bill  in  this  cause  was  filed  June  2,  1877,  by  the  com- 
plainants, residing  and  owning  property  in  the  vicinity  of  the 
Unitarian  Church,  on  the  corner  of  Sixth  and  D  streets  north- 
west, in  the  city  of  Washington,  in  which  they  averred  that 
the  Commissioners  of  the  District  of  Columbia  had  made  or 
were  about  to  make  a  lease  for  four  years  for  said  property, 
to  be  used  for  the  accommodation  of  the  Police  Court,  with 
the  privilege  of  purchasing  said  property  at  the  end  of  that 
period ;  that  such  occupation  would  be  detrimental  to  their 
interests  and  work  irreparable  injury  to  the  property  of  the 
complainants  located  in  the  vicinity  of  the  church,  and  prayed 
an  injunction  against  the  Commissioners  of  the  District  of 
Columbia.  The  bill  proceeded  upon  the  ground,  in  the  first 
place,  that  the  Commissioners  were  without  lawful  power  to 
make  any  such  lease,  and,  in  the  second  place,  that  the  estab- 
lishment of  the  Police  Court  in  that  vicinity  would  amount 
to  a  nuisance;  and  the  bill  prayed  that  the  Commissioners  of 
the  District,  their  agents  and  attorneys,  might  be  restrained 
and  enjoined  from  using  and  occupying  the  said  Unitarian 
Church  building  for  the  purposes  of  holding  the  sessions  of 
the  Police  Court,  and  that  they  and  each  of  them,  their  attor- 
neys and  agents,  might  be  restrained  and  enjoined  from 
entering  into  any  agreement  of  lease  of  said  premises  for 
the  purposes  aforesaid. 

The  Commissioners  of  the  District  of  Columbia  filed  their 
answer  to  the  bill ;  the  trustees  of  the  church,  in  whom  the 
title  of  the  church  property  is  vested,  were  also  made  parties 
defendant  in  the  cause,  and  they  interposed  a  demurrer  to 
the  bill. 

Afterwards  the  cause  came  on  to  be  heard  upon  the  motion 
for  a  permanent  injunction,  and  was  argued  by  counsel  on 
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both  sides;  and  the  restraining  order  was  continued  and  made 
perpetual.  Thereupon  testimony  was  taken  and  filed  in  the 
cause,  which  was  mainly  directed  to  the  question  as  to  whether 
or  not  the  establishment  and  maintenance  of  the  Police  Court 
in  that  locality  would  amount  to  a  public  or  private  nuisance. 
When  the  cause  came  on  for  final  hearing  in  the  Equity 
Court,  an  order  was  made  that  it  be  heard  in  the  first  in- 
stance in  the  general  term. 

The  hearing  was  had  without  a  printed  record  or  brief,  by 
permission  of  the  court. 

Walter  S,  Cox  and  Walter  D.  Davidge,  for  complainants. 

A.  G,  Riddie  and  Francis  Miller^  for  the  District  Commis- 
ers;  Enoch  Totten^  tor  committee  of  the  church. 

Mr.  Justice  MacArthur  delivered  the  opinion  of  the  court, 
substantially  as  follows : 

In  this  cause  an  injunction  was  issued  restraining  the  Com- 
missioners of  the  District  from  leasing  certain  premises  as  a 
suitable  place  in  which  to  hold  the  sessions  of  the  Police 
Court,  and  the  bill  proceeds  upon  the  assumption  that  the 
Commissioners  have  no  authority  to  enter  into  a  contract  or 
to  incur  expense  of  that  kind. 

By  the  act  of  June  20,  1874,  which  changed  the  fqrm  of 
government  of  this  District,  vesting  the  executive  power  in 
three  CommiBsioners,  it  is  provided  in  the  second  section 
thereof  that  the  Commissioners  shall  succeed  to  the  authority 
of  the  governor  and  Board  of  Public  Works,  with  such  lim- 
itations as  are  afterward  set  forth  in  the  act,  to  wit,  the  pow- 
ers possessed  by  the  mayor,  board  of  aldermen,  and  board  of 
common  council  of  the  city  of  Washington,  and  the  corpora- 
tion of  Georgetown,  and  by  the  Levy  Court.  That  act  specif- 
ically provides  that  the  Commissioners  ^^  shall  make  no  con- 
tract, nor  incur  any  obligation,  other  than  such  contracts  and 
obligations  as  may  be  necessary  to  the  faithfvl  administration  of 
the  valid  laws  enacted  for  the  government  of  said  Distridy^  &c. 
The  Commissioners  are  also  authorized,  in  addition  to  the 
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exercise  of  thfese  powers,  to  apply  the  taxes  and  revenues  of 
the  District.     (18  Stata.,  116.) 

The  Revised  Statutes  provide  that  a  suitable  place  for  hold- 
ing the  sessions  of  the  Police  Court  shall  be  provided  at  the 
expense  of  the  District;  and  furthermore,  that  the  salaries  of 
the  judge  and  other  oflScers  specified  shall  be  paid  by  the 
District.  There  is  also  a  provision  that  all  monej's  arising 
from  fines,  forfeitures,  and  judgments  in  the  Police  Court 
shall  be  paid  to  the  District ;  and  in  a  subsequent  section  it 
is  provided  that  the  salaries  of  judges  and  other  officers  con- 
nected with  the  Police  Court,  mentioned  in  that  section,  shall 
be  paid  from  the  moneys  that  are  thus  collected,  and  the  bal- 
ance shall  be  paid  into  the  treasury  of  the  District.  These 
are  the  substantial  provisions  of  law  bearing  upon  the  subject. 

The  majority  of  the  court  are  of  opinion  that  these  provis- 
ions of  law  not  only  invest  the  Gonmiissioiiers  with  power  to 
provide  a  suitable  place  for  holding  the  sessions  of  the  Police 
Court,  but  that  they  make  it  their  duty  so  to  do.  The  ex- 
penses of  this  court  are  charged  upon  the  District,  the  pay- 
ment of  its  officers  is  charged  upon  the  District,  and  the  Com- 
missioners are  to  defray  the  expenses  of  the  District  by  apply- 
ing the  taxes  and  revenues  of  the  District  for  that  purpose. 
And  they  may  also  make  such  contracts  and  obligations  as 
may  be  necessary  to  the  faithful  administration  of  the  valid 
laws  enacted  for  the  government  of  the  District.  This  pro- 
vision is  referred  to  as  having  a  direct  and  important  bearing 
upon  this  case.  The  position  was  taken  in  the  argument  that 
the  Commissioners  were  free  from  the  burden  of  bearing 
these  expenses,  and  therefore  do  not  possess  the  authority 
necessary  to  incur  them;  but,  inasmuch  as  the  act  says  that 
these  moneys  arising  from  the  judgments  of  the  Police  Court 
shall  be  paid  to  the  District  directly,  and  all  of  them,  and 
afterwards  directs  that  therefrom  the  expenses  of  this  court 
shall  be  deducted  and  the  balance  covered  into  the  treasury, 
we  think  that  it  clearly  imposes  upon  them  the  necessity  of 
providing  for  the  expense  of  the  court ;  and  when  the  stat- 
ute expressly  declares  that  the  accommodation  for  the  Police 
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Court  is  to  be  provided  from  the  revenues  of  the  District, 
that  the  power  of  providing  such  accommodations  is  clearly 
conferred  upon  them. 

It  has  been  argued  very  earnestly  to  the  court  that  the 
marshal  of  the  District,  and  he  only,  possesses  the  power  to 
provide  a  suitable  place  for  the  accommodation  of  the  Police 
Court.  The  marshals  of  the  several  districts  are  prohibited 
by  law  from  incurring  any  expenditure  in  any  one  year  of 
more  than  fifty  dollars  for  rent  of  buildings  and  making  im- 
provements thereon.  (Kev.  Stats.,  sec.  830.)  If  a  greater 
expense  is  necessary  for  this  purpose,  the  marshal  must  first 
obtain  authority  to  incur  it  from  the  Attorney-General  of  the 
United  States;  so  that  it  would  appear  that  it  was  merely  to 
meet  a  temporary  contingency,  which  might  arise  where  the 
government  had  no  executive  except  the  marshal.  But  when 
the  expenses  of  this  Police  Court  are  to  be  paid  by  the  Dis- 
trict, and  not  out  of  any  general  appropriation  for  the  Depart- 
ment of  Justice,  and  where  the  officers  to  pay  them  are  au- 
thorized by  law  to  apply  the  revenues  and  taxes  of  the  Dis- 
trict to  that  purpose,  and  when  this  is  undeniably  a  valid  law 
of  the  District,  and  therefore  one  in  respect  of  which  they 
may  make  a  contract  or  obligation,  it  can  hardly  be  said  that 
an  application  of  this  kind  could  be  made  to  the  Attorney- 
General  to  defray  these  expenses  out  of  the  moneys  of  the 
United  States  specifically  appropriated  for  his  department. 
The  people  of  this  District  have  a  local  government  which 
the  United  States  have  not  in  the  different  States  of  the  Union. 
We  have  our  Commissioners  here ;  we  have  our  local  taxa- 
tion from  which  this  burden  is  to  be  discharged.  So  that  we 
think  the  act  of  1793,  the  provisions  of  which  have  been  relied 
upon  by  counsel,  has  no  application  to  a  case  of  this  kind  in 
the  District  of  Columbia. 

It  appears  that  the  marshal  of  the  District  has  never  exer- 
cised any  authority  whatever  in  the  selection  of  a  place  for 
holding  the  sessions  of  the  Police  Court  since  its  organization. 
Previous  to  the  establishment  of  the  late  territorial  form  of 
government,  the  premises  now  occupied  by  that  court  were 
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provided  by  the  former  corporations  of  Washington  and  the 
city  of  Georgetown  and  the  Levy  Court,  and  the  same  have 
ever  since  been  leased  by  the  District  authorities  for  the  same 
purpose,  and  all  the  expenses  connected  therewith  have  been 
paid  by  the  District,  and  no  part  of  such  expense  has  ever 
been  paid  by  the  United  States  marshal.  And  such  appears 
to  have  been  the  construction  placed  upon  the  law  since  the 
court  has  been  established.  Moreover,  the  marshal  is  not  the 
sole  executive  officer  of  that  court.  The  major  of  police  is 
to  execute  its  process  and  to  return  the  same  in  all  cases  aris- 
ing out  of  violations  of  the  ordinances  or  laws  of  the  District, 
and  even  where  cases  are  cognizable  in  the  Supreme  Court 
of  the  District,  its  process  may  be  directed  to  the  major  of 
police  in  cases  of  emergency.  So  that  many  of  the  duties  of 
a  United  States  marshal  in  the  Federal  districts  are  locally 
inapplicable  here.  The  Police  Court  is  local  to  the  District 
of  Columbia,  and  its  expenses  are  to  be  defrayed  by  the  Dis- 
trict, and  not  by  the  United  States ;  and  the  provision  of  law 
prohibiting  the  marshal  of  a  Federal  district  from  incurring 
a  greater  expense  than  fifty  dollars  a  year,  is  in  the  interest 
of  the  general  government,  which  meets  the  whole  expense  of 
the  Federal  judiciary. 

It  is  said  the  Commissioners  have  increased  the  indebted- 
ness of  the  District,  which  they  had  no  right  to  do.  But  this, 
we  think,  is  a  misconception,  for  the  expenses  of  fitting  up 
the  building  have  been  all  paid  out  of  the  fund  created  by 
collecting  the  fines  and  judgments  imposed  by  the  court 
itself,  and  the  rent  will  be  paid  as  it  always  has  been,  out  of 
the  same  fund,  which  is  set  apart  and  consecrated  by  the  stat- 
ute law  to  that  very  purpose.  Indeed,  the  revenue  derived 
from  this  source  exceeds,  by  several  thousand  dollars  every 
year,  the  expenses  of  maintaining  the  court. 

"We  think  it  is  an  error  to  suppose  that  a  Police  Court  is 
a  nuisance  per  se,  any  more  than  a  merchant's  warehouse,  or 
a  grocery  establishment,  or  a  tailor's  shop  would  be  in  the 
same  vicinity. 

It  follows  from  these  views  that  we  are  of  opinion  that  the 
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Commissioners  had  the  power,  and  exercised  it  properly  in 
this  case,  to  provide  suitable  accommodation  for  the  court. 
The  injunction  is  dissolved  and  the  bill  dismissed. 

Wylib,  J.,  dissented. 


JOHN  T.  WRIGHT  v.  E.  'PRICE  WELCH,  JAMES  H.  WELCH, 
ROSIA  H.  WELCH,  HERBERT  R.  WELCH,  AND  JAMES 
M  ALONE Y,  LATE  PARTNERS  UNDER  THE  FIRM-NAME 
AND  STYLE  OF  E.  P.  WELCH  &  CO. 

At  Law.— No.  16,085. 

I.  Wlien  the  court  is  requested  to  instruct  the  jiii*y  upon  a  matter  in  re- 
gard to  which  there  is  no  testimony,  the  request  ouo;ht  to  be  i-ejected. 

IL  An  agent  or  servant  wtio  is  employed  at  a  fixed  salary  cannot  be 
intei-ested  iu  the  profits  made  out  of  articles  which  he  sells  to  his 
employers;  yet  if  such  employers  knew  of  his  interest  when  they 
made  the  purchase,  the  vendors  for  whom  he  acted  cannot  escape 
from  tlicir  conti*act  to  remunerate  him. 

STATEMENT   OF  THE   CASE. 

Upon  the  trial  the  plaintift'  introduced  evidence  tending 
to  prove  that  early  in  January,  A.  D,  1873,  he  entered  into 
a  contract  with  defendants  to  act  as  their  agent  to  sell,  in  the 
territory  south  of  the  river  Potomac,  the  right  to  use  a  patent 
machine,  known  as  the  "E.  P.  Welch  &  Co.  middlings  puri- 
fier," for  a  commission  of  fifteen  (15)  per  centum  upon 
amount  of  sales  made  or  induced  by  him,  and  that  he  induced 
the  sale  of  said  machine  to  Haxall,  Crenshaw  &  Co.,  of  Rich- 
mond, Virginia,  for  use  in  their  flouring  mills,  for  the  sum 
of  ten  thousand  dollars,  which  was  paid  to  defendants  in  the 
summer  of  A.  D.  1873,  and  that  defendants  had  not  paid 
him  anything. 

The  defendants  introduced  evidence  tending  to  prove  that 
no  contract  was  entered  into  between  them  and  plaintift*  for 
the  sale  of  the  right  to  use  said  middlings  purifier,  but  for 
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another  machine,  which  was  not  sold;  that  during  the  entire 
time  of  the  negotiations  for  the  sale  of  said  machine  to  Hax- 
all,  Crenshaw  &  Co.,  plaintitt'  was  in  their  employ  as  super- 
intendent of  their  mills  at  Richmond,  Virginia,  at  a  yearly 
salary,  and  continued  in  such  employ  at  said  salary  until  sub- 
sequent to  their  payment  for  the  right  to  use  said  machine ; 
that  his  employer  knew  nothing  about  his  agency  for  said 
machine,  nor  that  he  was  interested  in  its  sale,  and  subsequent 
to  the  sale  requested  defendants  not  to  mention  the  fact  of 
his  receiving  commission  to  Haxall,  Crenshaw  &  Co. 

The  plaintiff  further  introduced  evidence  tending  to  prove 
that  at  and  before  the  time  of  entering  into  the  employment 
of  Haxall,  Crenshaw  &  Co.,  he  was  engaged  in  the  business 
of  milling,  and  of  selling,  as  the  agent  for  others,  decortica- 
tors,  smut  mills',  middlings  puriliere,  burr  mill-stones,  bolting 
cloths,  and  milling  machinery  and  appliances  generally,  and 
that,  in  entering  said  employment,  he  reserved  the  right  to 
continue  the  conduct  of  said  business,  and  that  some  time 
after  the  sale  of  said  machine,  and  before  payment  by  them, 
he  told  Crenshaw  (since  deceased)  that  he  was  interested  in 
it,  but  did  not  advise  him  that  he  was  entitled  to  any  com- 
mission or  benefit  from  its  sale. 

At  the  close  of  the  testimony  the  defendant's  counsel 
asked  the  chief  justice  presiding  to  instruct  the  jury  as 
follows : 

"  1st.  If  the  jury  find  from  the  evidence  that  Haxall,  Cren- 
shaw &  Co.  paid  plaintift'  for  all  the  superintendence  and 
work  done  by  him  in  and  about  putting  up  and  running  the 
machinery  called  the  *E.  P.  Welch  &  Co.  middlings  purifier' 
in  said  Haxall,  Crenshaw  &  Co.'s  mills,  then  he  cannot  recover 
from  defendants  fifteen  per  centum  upon  the  amount  of  sales 
of  said  machinery. 

"2d.  If  the  jury  find  from  the  evidence  that  plaintiff  en- 
tered into  a  contract  with  defendants  for  a  commission  to 
induce  Haxall,  Crenshaw  &  Co.  to  purchase  defendant's  mid- 
dlings purifier  for  use  in  their  flour  Boills,  and  at  the  time  of 
making  the  contract  and  the  entire  time  of  its  execution  he 
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was  in  the  employment  of  said  Haxall,  Crenshaw  k  Co.,  on 
a  regular  salary  or  wages  as  *head  miller'  or  superintendent 
in  said  flour  mills,  and  requested  that  said  contract  with  de- 
fendants should  be  kept  secret  from  his  said  employers,  and 
it  was  not  known  to  them  until  after  their  purchase  of  said 
purifier,  then  said  contract  is  void."  Which  said  justice  grants 
ed  with  the  following  qualification :  "  Unless  they  further  find, 
that  a  reservation  of  his  right,  notwithstanding  such  employ- 
ment, to  conduct  his  private  business,  covered  the  right  to 
sell  such  machinery  on  commission  to  them  as  well  as  other 
persons.'' 

To  which  qualification  defendants,  by  their  counsel,  except- 
ed, and  also  excepted  to  the  refusal  of  the  court  to  give  the 
instruction  firat  asked  as  above. 

The  Jury  found  a  verdict  in  favor  of  the  plaintiff*  for  )(1,50&^. 
with  interest.     A  motion  was  made  upon  the  minutes  of  the 

«'  jstice  for  a  new  trial  and  overruled.     The  case  is  now.  hera 
pon  a  bill  of  exception  to  the  aforesaid  instructions. 

Huffh  T.  Taggari  and  Samuel  C,  Mills,  for  plaintifi*. 

Plaintifl:*'8  right  to  be  "interested"  does  not  appear  to  have 
been  questioned,  as  it  seems  reasonable  to  suppose  it  would 
have  been  had  such  interest  been  inconsistent  with  the  terms 
of  his  employment  by  said  Haxall,  Crenshaw  k  Co.  If  they 
recognized  his  right,  the  propriety  of  it  can  surely  not  be  ob- 
jected to  by  the  defendants. 

It  does  not  appear  from  the  evidence  that  the  plaintiff' had 
any  superintendence  over  the  work  of  "  putting  up  or  nan- 
ning  the  machinery  called  the  E.  P.  Welch  ft  Co.  middlings 
puriiier  in  Haxall,  Crenshaw  &  Co.'s  mills."  On  the  con- 
trary, if  the  agreement  between  said  firm  and  the  defendant 
is  to  be  considered  as  a  part  of  the  bill  of  exceptions,  it  ap> 
pears  that  the  machine  was  to  be  put  np  at  the  cost  oH  said 
Haxall,  Crenshaw  ft  Co.,  **but  according  to  the  instractiona 
and  under  the  supervision  of  the  parties  of  the  second  pai*t,. 
or  their  millwright." 

There  was  no  foundation  in  the  testimon}'  for  such  prayer.. 
81 
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The  defendants  could  be  injured  in  no  way  by  its  rejection, 
and  it  was  properly  refused.  ( Gremleaf^s  Lessee  v.  Birih,  5 
Pet.,  182;   Catis  v.  Phaleii,  2  How.,  376.) 

The  second  instruction  asked  was  properly  refused.  The 
court  was  requested  to  arbitrarily  charge  the  jury  that  the 
state  of  facts  assumed,  if  true,  constituted  a  bar  to  the  action, 
upon  the  theory  apparently  that  the  contract  w^as  against 
public  policy,  and  therefore  void. 

This  would,  however,  depend  solely  upon  the  question 
whether  the  agreement  was  inconsistent  with  plaintiff's  orig- 
inal employment,  or  involved  the  doing  of  an  act  prejudicial 
to  the  interests  of  his  original  employer,  and  it  is  well  settled 
that  the  question  whether  such  employments  are  inconsistent 
is  one  of  fact  for  the  jury.  (Wood's  Law  of  Master  and  Ser- 
vant, 199,  and  authorities  cited.) 

The  prayer,  as  amended,  substantially  placed  the  matter 
in  this  light  before  the  jury. 

The  questions  presented  were  clearly  and  plainly  questions 
of  fact  for  the  jury,  and  must  be  considered  as  concluded  by 
the  verdict.     {Hogan  v.  KuriZy  4  Otto,  176.) 

The  judgment  of  the  Circuit  Court  ought  to  be  affirmed. 

Bradley  ^  Hine^  for  defendants. 

It  being  a  conceded  fact  that  the  plaintiff  below  was  the 
fac  toium  quoad  the  mill  of  Haxall,  Crenshaw  &  Co.,  in  Rich- 
mond, Va.,  charged  with  seeing  that  the  best  machinery  which 
could  be  obtained  should  be  employed  in  the  said  mills,  and 
receiving  an  annual  stipend  for  his  services,  could  not  law- 
fully make  a  contract  with  defendants  below  to  receive  from 
them  fifteen  per  cent,  of  the  amount  of  sales  of  their  patent, 
made  by  them  to  Haxall  &  Co.,  through  plaintiff,  as  the  active 
agent  of  Haxall  &  Co. 

And  they  will  rely  on  Paley  on  Agency,  vol.  28,  Law  Li- 
brary, pp.  15,  16,  and  notes;  Massey  v.  Davis^  2  Vesey,  Jr., 
317,  and  notes ;  Raizin  v.  Clarke,  41  Md. ;  Fish  v.  Lesery  69 
111.;  and  for  the  general  principle,  Michoud  v.  Oirody  4  How., 
508,  ei  seq. 
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There  is  not  in  the  record  a  scintilla  of  proof  on  which  the 
qualification  of  the  second  prayer  rested.  On  the  contrary, 
it  is  stated  in  terms  that  this  transaction  was  to  be  kept  con- 
cealed from  the  knowledge  of  Haxall  &  Co.,  the  employers 
of  the  plaintift'. 

The  proof  is,  that  instead  of  coming  within  the  category  of 
the  business  which  plaintiff  was  allowed  to  transact  with  other 
persons^  and  in  tlie  absence  of  any  proof  that  he  was  to  be 
allowed  to  transact  such  business  with  his  employers,  there  is 
this  clear  proof  that  his  interest  in  this  purchase  was  to  be 
concealed  from  them. 

By  the  Court: 

When  the  court  is  requested  to  instruct  the  jury  upon  a 
matter  in  regard  to  which  there  is  no  testimony,  the  request 
ought  to  be  rejected.  This  was  the  difficulty  with  the  first 
prayer  requested  by  defendant's  counsel,  and  as  the  record 
fails  to  disclose  any  evidence  to  which  it  could  be  applied,  we 
think  it  was  properly  refused. 

Whether  the  second  instruction  ought  to  have  been  refused, 
or  given  as  qualified  by  the  court,  depends  upon  the  evidence 
in  regard  to  the  consent  of  the  plaintiff's  employers,  that  he 
might  continue  to  carry  on  his  business  as  an  agent  for  the 
sale  of  milling  machinery  and  apparatus.  When  he  was  first 
employed  by  Haxall,  Crenshaw  &  Co.,  he  was  engaged  in 
that  business,  and  he  introduced  evidence  at  the  trial  to  show 
that  he  reserved  the  right  to  continue  the  same  on  his  own 
account,  notwithstanding  his  employment  by  that  firm.  On 
the  other  hand,  the  defendants  introduced  evidence  to  show 
that  Haxall,  Crenshaw  k  Co.  knew  nothing  about  his  agency, 
or  that  he  was  interested  in  the  sale  of  the  machine  in  ques- 
tion. Here  was  clearly  a  conflict  of  testimony  to  be  sub- 
mitted to  the  determination  of  the  jury.  And  this  was  just 
what  the  instruction  as  qualified  did.  It  may  be  conceded 
that  an  agent  or  servant  who  is  employed  at  a  fixed  salary 
cannot  be  interested  in  the  profits  to  be  made  out  of  articles 
which  he  sells  to  his  employers.    Yet  if  the  latter  knew  of 
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his  interest  when  they  made  the  purchase,  the  vendors  cer- 
tainly have  no  reason  to  complain,  nor  have  they  any  right 
to  escape  from  their  contract  to  remunerate  him.  The  in- 
struction as  qualified  embodies  this  principle  and  was  prop- 
erly given  to  the  jury. 
New  trial  denied. 


LOUIS  RUBER  AND  CATHARINA  W.  HUBER  v.  FRANK 
TEUBER  AND  BERNARDINA  TEUBER. 

At  Law.— No.  14,905. 

L  An  ingtrnction  to  the  Jury  should  not  assumu  that  the  evidence  has 
established  facts  about  which  there  is  controversy  and  conflict  of 
evidence. 

n.  In  an  action  for  an  assault  and  battery,  the  acts  of  both  parties  at 
the  time  of  the  transaction  constitute  tlie  res  gesice;  and  If  tliese  acts, 
on  the  one  hand,  are  such  as  aggravate  tlie  character  of  the  offense, 
they  should  increase  ttie  damages.  If,  on  tiie  otiicr  hand,  they  are 
such  as  show  provocation  on  tlie  part  of  Che  plaintlflT,  they  mitigate 
the  character  of  the  act,  diminish  the  damages  in  a  corresponding 
degree,  and  the  acts  and  declarations  of  the  plaintlfVat  the  lirae  are 
to  be  considered  for  this  purpose. 

HI.  It  is  erroneous  to  instruct  tlie  Jury,  that  if  they  found  the  defendant 
acted  maliciously  they  must  give  mof*e  than  compensatory  damages. 
The  matter  of  exemplary  damages  is  to  be  left  wliolly  to  the  di^re- 
tion  of  tlie  jury.  There  are  pioperly  only  two  classes  of  damages 
In  actions  ex  dcZirfo— com|>ensat<)ry  and  those  called  exemplary; 
and  compensatory  damages  include  remuneration  for  injured  feel- 
ings, pain,  and  mental  suffering. 

IV.  Exemplary  damages  cannot  be  recovered  in  a  civil  action  for  an 
assault  and  battei;y,  when  that  is  an  offense  punishable  by  a  crim- 
inal prosecution.  In  such  offense  the  damage  should  be  compensa- 
tory only. 

y.  A  witness  who  swears  to  a  falsehood  in  relation  to  a  matter  the 
U'uth  of  which  lie  must  have  known.  Is  not  to  be  believed  in  any 
part  of  his  testimony,  even  when  the  fact  Is  not  material  in  the  case. 

8TATEMBNT  OF  THB  CASE. 

The  plaintiff  are  husband  and  wife,  and  they  sue  jointly 
in  an  action  of  trespass  for  an  assault  and  battery  committed 
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npon  the  person  of  the  plaintiff's  wife  by  the  said  Bernardina 
Teuber,  who  is  sued  jointly  with  her  husband  as  defendants* 

The  defendants  interposed  a  plea  of  the  general  issue,  and 
also  a  plea  that  the  alleged  assault  and  battery  was  commit- 
ted by  the  defendant  Bernardina  Teuber  npon  the  plaintiff 
Catharina  in  defending  the  child  of  the  defendants,  to  wit, 
Wilhelmina  Teuber,  from  an  assault,  at  that  time,  upon  said 
child  by  the  plaintiff  Catharina  Huber. 

Issue  was  joined  upon  both  pleas,  and  the  cause  was  tried 
before  the  chief  justice  at  the  last  April  term  of  the  Circuit 
Court.  The  plaintiff  introduced  several  witness  for  the  pur- 
pose of  proving  the  assault  upon  Mrs.  Huber,  and  the  extent 
of  the  injury  and  suffering  which  she  sustained,  and  that  the 
blows,  being  four  in  number,  were  inflicted  by  Mrs.  Teuber 
with  the  brush-end  of  a  broom  that  was  worn  off  short.  The 
medical  testimony  on  the  part  of  the  plaintiff  was  to  the  effect 
that  Mrs.  Huber's  injuries  caused  great  pain  and  were  of  a 
serious  and  permanent  character. 

The  defendants  gave  in  evidence  the  circumstances  of  the 
case  for  the  purpose  of  showing  a  present  provocation  for  the 
assault,  by  reason  of  the  abusive  language  and  threatening 
attitude  of  Mrs.  Huber,  and  that  the  said  Mrs.  Huber  imme- 
diately before  had  struck  and  injured  the  daughter  of  the  de- 
fendant, then  a  child  of  about  the  age  of  eight  or  nine  years. 
The  truth  of  these  circumstances  was  in  controversy.  The 
testimony  is  voluminous,  but  the  brief  statement  now  made, 
together  with  the  facts  referred  to  in  the  opinion,  are  sufficient 
to  a  proper  understanding  of  the  points  decided.  It  is  only 
necessary  to  add  the  instructions  given  to  the  jury  at  the 
request  of  the  plaintiffs,  and  which  were  passed  upon  by  the 
court  in  general  term,  and  which  read  as  follows: 

"  1.  If  the  jury  find  from  the  evidence  that  Mrs.  Teuber  as- 
saulted and  beat  Mrs.  Huber,  and  that  such  assault  was  not  in 
defense  of  her  person,  or  that  of  her  husband  or  child,  she  was 
not  justified  by  the  law  in  making  it,  and  they  must  find  for 
plaintiffs,  and  give  them  such  damages  as  will  compensate 
for  the  suffering  endured  and  to  be  endured,  the  loss  of  health 
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and  strength,  the  increased  liability  to  neuralgia,  paralj'sis, 
and  other  diseases,  and  that  in  estimating  such  damages  they 
are  not  to  consider  any  circumstances  of  provocation  which 
do  not  amount  in  law  to  a  justification. 

"  2.  If  the  jury  find  from  the  evidence  that  the  plaintiff  Mrs. 
Huber  gave  no  such  immediate  or  recent  provocation  to  the 
defendant  Mrs.  Teuber  as  would  have  excited  an  ordinarily 
prudent  person  to  commit  an  assault  at  the  time  when  such 
assault  was  committed,  then,  in  addition  to  compensatory 
damages,  they  will  give  damages  for  the  mental  pain  and 
suffering  of  the  plaintiff  Mrs.  Huber. 

<<3.  If  the}"^  find  that  the  assault  and  beating  was  without 
immediate  or  recent  provocation,  and  was  malicious  or  wan- 
ton, they  must,  in  addition  to  compensatory  damages  and 
damages  for  wounded  feelings,  give  punitive  damages." 

The  defendant  excepted  to  the  giving  of  these  several  iu- 
struetions. 

The  defendant  requested,  among  several  others,  the  two 
following  instructions  lo  be  given  to  the  jury,  which  the 
court  refused,  and  an  exception  was  noted  to  such  ruling: 

"1.  If  the  jury  believe  the  assault  and  battery  complained 
of  in  this  case  was  wantonly  provoked  by  plaintiff  Mrs.  Hu- 
ber for  the  purpose  of  bringing  a  suit  for  damages  against 
defendants,  then  plaintiff  is  not  entitled  to  recover. 

"2.  The  jury  are  instructed,  as  a  rule  of  law,  that  where  a 
witness  testifies  in  respect  to  a  matter  about  which  he  must 
have  known  the  truth,  and  gives  evidence  which  the  jury 
finds  he  could  not  have  been  mistaken  about,  but  which  he. 
must  have  known  to  be  false,  the  jury  will  disregard  his  evi- 
dence in  every  particular." 

A  verdict  was  found  in  favor  of  the  plaintift'  in  the  sum  of 
$2,500,  and  a  motion  for  a  new  trial  was  overruled.  The 
case  is  now  here  to  be  heard  upon  the  exceptions  to  the 
rulings  above  set  forth. 

8.  S.  HenJcle  and  /.  Wilsoriy  for  plaintifls. 

First  exception.  In  this  charge  the  jury  is  instructed  that. 
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in  estimating  actual  damages,  they  were  not  to  consider  any 
circumstances  of  provocation  not  amounting  to  a  justifica- 
tion. It  seems  that  provocation  may  be  considered  in  miti- 
gation of  exemplary  damages,  but  not  the  actual  damages, 
which  in  this  charge  are  defined. 

Is  this  good  law  ?  Our  learned  friends  say  it  is  not,  and 
cite  a  formidable  list  of  cases  in  support  of  the  doctrine  that 
provocation  may  be  considered  to  mitigate  damages  generally, 
and  that  actual  damages,  however  serious,  may  be  reduced 
to  mere  nominal  by  provopation  which  does  not  amount  to 
justification. 

Of  the  English  cases  cited,  but  one  of  them  (Frazer  v. 
Berkeley,  7  Car.  &  P.,  619)  is  a  suit  for  damages  for  assault; 
and  although  the  court  allowed  the  circumstances  showing 
provocation  to  be  given  in  evidence,  it  is  apparent,  I  think, 
that  the  court  intended  it  only  to  be  considered  in  mitigation 
of  exemplary  damages,  although  the  distinction  is  not  in, 
terms  made.  The  other  cases,  I  respectfully  suggest,  have 
no  bearing  upon  the  question. 

Of  the  thirty-one  American  cases  cited,  about  one-third 
are  suits  for  libel,  trespass  to  propert}',  and  malicious  prose- 
cution. Of  the  remaining  two-thirds,  which  are  suits  for 
assault,  some  are  not  in  point.  In  some  it  is  loosely  said  that 
contemporaneous  provocation  may  be  considered  in  mitiga- 
tion of  damages,  without  making  the  distinction  between 
actual  and  exemplary  damages. 

The  doctrine  that  provocation  may  not  reduce  actual  dam- 
ages is  held  in  the  following  cases :  Watson  v.  Christie,  2  Bo. 
&  Pul.,  223 ;  Millard  v.  Brovm,  35  N.  Y.,  297,  cited  by  de- 
fendant; St.  Petefs  Church  v.  Beach,  26  Conn.,  355;  Dilsbee 
V.  Morris,  Id.,  415;  EUsworth  v.  Thompson,  13  Wend.,  662; 
Phillips  V.  Kelly,  29  Ala.,  628,  cited  by  defendant ;  Keys  v. 
Devlin,  3  E.  D.  Smith,  (N.  Y.,)  518 ;  Reeder  v.  Purley,  41  III., 
279;  Bernard  v.  Donnelly,  Id.,  126;  Burchard  v.  Booth,  4  Wis., 
85;  Wilson  v.  Young,  31  Id.,  574;  Prentiss  v.  Shaw,  56  Me., 
427;  Jacobs  v.  Hoover,  9  Minn.,  204, 


I 

488  Supreme  Court,  D.  C.     [From  1877 


Hnher  v.   Teuher. 


R.  T,  Merrick  and  R.  Ross  Pen^y,  for  defendants. 
The  propositions  oK  law  involved  in  the  first  assignment 
of  error  ai*e  these  : 

1.  Circumstances  of  provocation  on  the  part  of  the  plaintiii^ 
including  the  injuries  complained  of,  are  to  be  considered  by 
the  jury  in  mitigation  of  damages  generally.  [Dermis  "v,  Rau^- 
lings,  12  Vin.  Abr.,  169;  Chinn  v.  Norris,  2  Car.  &  Payne, 
361 ;  Frazer  v.  Berkeley,  7  Id.,  619  ;  Waits  v.  FrazcTy  Id.,  369; 
Avei^yv,  Ray,  1  Mass.,  12;  Boy  ton  v.  Kellogg,  8  Mass.,  189; 
Lamed  v.  Buffiiigton,  Id.,  547 ;  Child  v.  Homer,  18  Pick.,  503 ; 
Lee  V.  Woolsey,  19  Johns.,  319 ;  Ellsworth  v.  Thompson,  13 
Wend.,  662;  Collier  v.  Moidton,  7  Johns.,  109;  Mattheios  v. 
Terry.  10  Conn.,  455 ;  Flint  v.  Clark,  13  Id.,  361 ;  Bartram  v. 
Stone,  31  Id.,  164;  M'trker  v.  Miller,  9  Maryland,  338 ;  Ctaithers 
V.  Blowei^s,  11  Id.,  550;  Sfa^^  v.  fFood,  1  Bay,  (8.  C.,)  351 ; 
Statew,  quimi,  2  Mill.,  (S.  C.,)  694;  Dean  v.  flbr/on,  2  McM., 
(S.  C)  147;  Barry  v.  /w^te,  2  Hayw.,  (N.  C.,)  102 ;  i{(w?A^- 
ter  V.  Anderson,  1  Bibb,  428  ;  Waters  v.  Bromn,  3  A.  K.  Marsh., 
529  ;  Jackaioay  v.  2>mJ«,  7  Yerg.,  82  ;  Fullerton  v.  Warrick,  3 
Black.,  219;  Schlosser  v.  J'oz,  14  Ind.,  365;  Ireland,  v.  Ef- 
fe'o?/,  5  Iowa,  478 ;  (7o:re  v.  Whitney,  9  Me.,  531 ;  Wege  v. 
Wesicott,  1  Vroome,  212 ;  PAz*«/?.s  v.  j8:<?%  29  Ala.,  628  ;  Dor- 
sey  v.  Malone,  14  Cal.,  553.) 

2.  Malice  and  provocation  in  the  defendant  are  punished 
by  inflicting  damages  exceeding  the  measure  of  compensa- 
tion, and  in  the  plaintiff  by  giving  him  less  than  that  meas- 
ure. {Firmerty  v.  Tipper,  2  Camp.,  72;  Child  v.  Homer y  13 
Pick.,  503 ;  Bartram  v.  Stone,  31  Conn.,  164  ;  Cushm/m  v, 
Ryaji,  1  Story,  100;  Robison  v.  Ruppert,  23  Penn.  St.,  524; 
Moseley  v.  Dunbar,  24  Wis.,  183 ;  Millard  v.  Broim,  35  N.  Y., 
297.) 

2d.  The  second  assignment  of  error  embraces  exceptions 
numbered  2  and  3.  The  court,  in  granting  plaintiff's  second 
and  third  prayers,  distinguished  mental  pain  and  suffering 
from  elements  of  compensatory  damage  on  the*  one  hand, 
and  of  vindictive  or  exemplary  damage  on  the  other.  It  is 
submitted  that  these  instructions  were  erroneous,  and  were 
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calculated  to  mislead  the  jury.  By  the  first  instruction  the 
jury  had  been  informed  as  to  the  nature  and  extent  of  com- 
pensatory damages.  The  second  instruction  defines  mental 
pain  and  suffering  as  something  independent  from  and  cu- 
mulative of  compensatory  damages.  The  third  directs  the 
jury,  if  they  shall  find  malice,  to  give  punitive  damages,  in 
addition  to  compensatory  damages  and  damages  for  wounded 
feelings.  The  vice  of  these  instructions  is  this:  the  damages 
for  wounded  feelings  must  be  included  under  either  compen- 
satory or  punitive  damages.  The  jury  maj^  have  found  no 
malice,  and  therefore  refused  to  give  punitive  damages. 
They  would  give  compensatory  damages  under  the  first  in- 
struction ;  yet,  under  the  second  instruction,  they  would  be 
compelled  to  go  further,  and  to  include  an  element  which 
they  had  already  included  as  compensatory,  or  rejected  as 
punitive. 

Mr.  Justice  Wyltb  delivered  the  opinion  of  the  court: 
This  is  an  action  in  trespass  for  assault  and  battery  com- 
mitted by  the  wife  of  one  man  upon  the  wife  of  another. 
The  husbands,  however,  are  necessary  parties  on  the  one 
side  and  on  the  other,  and  are  interested  in  the  results.  The 
husband  plaintiff'  is  a  necessary  party  that  he  may  maintain 
the  cause  of  his  wife,  and  in  case  of  recovery  of  damages 
he  may  claim  them  as  his  own ;  and  the  husband  defendant 
is  a  necessary  party  in  order  that  he  may  defend  the  cause 
of  his  wife ;  and  although  joined,  as  some  of  the  ancient  au- 
thorities say,  only  for  the  sake  of  confoi'mity,  he  is  a  substan- 
tial party,  for  he  is  liable  to  pay  the  damages  which  may  be 
given  for  the  tort  committed  by  his  wife.  (See  Comyn's 
Dig.,  Baron  &  Feme,  letters  V  and  Y.) 

Whether  the  husband  defendant,  so  joined  with  his  wife 
for  the  sake  of  conformity,  should  be  punished  by  vindictive 
damages  for  the  malicious  trespass  of  his  wife,  is  a  question 
which  was  not  made  on  the  trial  of  this  cause  at  circuit,  nor 
was  it  argued  before  us  in  the  general  term.  Vindictive, 
punitive,  or  exemplary  damages  are  sometimes  allowable, 


490  SuPRBMB  Court,  T>.  0.  [From  1877 

Huber  v.  Tevber. 

not  as  corapensation  to  the  plaintiff  for  his  indemnity,  but, 
over  and  beyond  that,  as  punishment  of  a  quasi-criminal 
character  for  the  wantonness  and  malice  which  inspired  the 
wrong  of  the  defendant.  But  where  the  damages  fall  upon 
the  husband,  he  is  the  immediate  and  principal  sufferer,  al- 
though guiltless  of  the  offense,  unless  it  be  that  he  must  be 
held  criminallj'  for  his  failure  in  not  having  trained  his  wife 
in  better  manners,  or  for  his  misfortune  in  having  a  wife  who 
was  beyond  his  control.  Neither  of  these  considerations, 
however,  involve  malice  on  his  part,  such  as  in  other  cases 
may  call  for  vindictive  damages. 

In  Clark  v.  Newman^  1  Ex.  R.,  131,  Pollock,  Ch.  B.,  said: 
"  It  is  difficult  to  say  that  there  are  no  cases  in  which  the 
motives  of  the  parties  would  be  important;  still  I  think  it 
would  be  very  unjust  to  make  the  malignant  motives  of  one 
party  a  ground  of  aggravation  of  damages  against  the  other 
party,  who  was  altogether  free  from  any  improper  motive." 

And  Aldersou,  B.,  added:  "I  am  of  the  same  opinion. 
In  the  case  of  a  joint  trespass  the  true  criterion  of  damages  is 
the  whole  injury  which  the  plaintiff  has  sustained  from  the 
joint  act  of  trespass." 

It  is  true  that  in  this  case  the  joint  defendants  were  not 
husband  and  wife.  But  the  doctrine  announced  was,  that 
where  the  action  is  joint  against  two,  one  of  whom  had  been 
instigated  to  the  trespass  by  wicked  and  malicious  motives, 
and  the  other  not  so  instigated,  the  measure  of  damages  is 
that  of  compensation  only. 

It  is  not  easy  to  imagine  a  case  in  which  a  joint  action  of 
trespass  against  husband  and  wife  could  be  maintained ;  for 
if  the  trespass  were  committed  by  the  husband  conjointly 
with  the  wife,  he  would  be  alone  responsible.  And  so  is  the 
law  laid  down  in  Comyn :  "  If  the  action  be  brought  against 
husband  and  wife  for  a  battery  by  both,  and  the  husband  is 
found  not  guilty,  the  action  fails;  for  the  husband  ought  to 
be  joined  only  for  conformitj'." 

As  it  is  not  our  purpose,  however,  to  express  an  opinion 
upon  this  point,  for  the  reasons  already  stated,  perhaps  quite 
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enough  has  been  said  upon  it  for  the  present,  and  we  shall 
regard  the  question  as  entirely  open,  should  it  come  up  on 
any  future  occasion. 

At  the  trial  of  the  cause  before  the  jury  at  circuit,  plain- 
tifts  gave  a  considerable  amount  of  evidence  tending  to  prove 
that  Mrs.  Huber  had  been  attacked  and  severely  beaten  upon 
her  shoulders  and  back  with  the  stump  of  a  broom-handle  by 
Mrs.  Teuber,  in  consequence  of  which  her  health  had  been 
seriously  impaired,  and  she  had  sustained  injuries  which 
caused  her  great  suiFering  and  which  might  shorten  her  life. 

On  the  other  hand,  the  defendants  give  evidence  tending 
to  prove  that  the  assault  and  battery  were  by  no  means  of 
an  aggravated  character;  that  the  attack  was  provoked  by 
the  use  of  most  opprobrious  and  obscene  epithets  employed 
by  Mrs.  Huber,  and  that  the  injurious  results  charged  by  the 
plaintifts  to  have  resulted  from  the  battery  in  question  were 
feigned  and  manufactured  by  the  plaintit&,  for  the  purpose 
of  making  out  a  case  for  heavy  damages  against  the  defend- 
ants.   The  verdict  was  for  J2,500. 

The  errors  assigned  by  the  appellants  consist  of  exceptions 
taken  to  several  rulings  of  the  court  in  granting  or  refusing 
instruction  asked  for  by  the  counsel  of  the  respective  parties. 

The  first  of  these  instructions  on  the  part  of  the  plaintiffs 
was  as  follows : 

"That  if  the  jury  believed  from  the  evidence  that  the  as- 
sault and  battery  in  question  were  committed  by  Mrs.  Teu- 
ber, not  in  defense  of  either  herself,  her  husband,  or  her  child, 
they  must  find  for  the  plaintiffs,  and  give  such  damages  as 
would  compensate  for  the  suffering  endured  and  to  be  en- 
dured, the  loss  of  health  and  strength,  the  increased  liability 
to  neuralgia,  paralysis,  and  other  diseases;  and  that  in  esti- 
mating such  damages  they  are  not  to  consider  any  circum- 
stances of  provocation  which  do  not  amount  in  law  to  a  jus- 
tification." 

This  instruction  was  asked  by  the  plaintiffs  and  granted  by 
the  court. 

The  instruction  assumes  that  the  evidence  on  behalf  of  the 
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plaintiffs  had  established  the  fact  of  sufferings  already  endured 
by  Mrs.  Huber  as  the  consequence  of  the  battery  complained 
of;  that  future  sufferings  of  the  same  kind  must  follow;  that 
loss  of  health  and  strength  had  been  caused,  and  that  in- 
creased liability  to  neuralgia,  paralysis,  and  other  diseases  on 
the  part  of  Mrs.  Huber  had  l>€en  produced  by  the  assault  and 
battery. 

These  were  points  of  controversy  about  which  there  was  a 
great  amount  of  conflicting  testimony,  and  the  instruction 
granted  was  well  calculated  to  induce  the  jury  to  think  that 
the  court  regarded  all  the  plaintiffs'  narrative  as  to  the  results 
of  the  battery  inflicted  on  Mrs.  Huber  as  fully  established  by 
the  evidence.  The  only  contingency  contemplated  by  the 
instruction  on  which  the  jury  were  to  decide,  was  whether 
the  assault  and  battery  in  question  had  been  committed  in 
self-defense,  or  in  defense  of  her  husband  or  child.  If  not 
so  conmiitted,  then  the  damages  were  to  be  allowed  as  for  all 
the  consequences  enumerated  in  the  instruction. 

Another  error  in  this  instruction,  as  we  think,  is  contained 
in  the  concluding  clause,  in  these  words:  "And  that  in  esti- 
mating sugh  damages  they  are  not  to  consider  any  circum- 
stances of  provocation  which  do  not  amount  in  law  to  a  jus- 
tification." 

This  instruction  involv^es  the  question  whether  in  an  action 
for  assault  and  battery  acts  of  provocation  on  the  part  of  the 
plaintiff  short  of  assault,  such  as  offensive  and  insulting  lan- 
guage, or  gestures  on  the  part  of  the  plaintiff",  may  be  given 
in  evidence  as  part  of  the  res  gestcs  to  show  the  real  nature  of 
the  transaction,  with  a  view  of  reducing  damages  below  the 
point  of  compensation. 

The  instruction  assumes  that  in  no  case  of  this  character 
can  any  mere  language  or  gestures  used  by  the  plaintiff",  how- 
ever aggravating,  slanderous,  or  provoking  to  the  defendant, 
deprive  the  plaintiff'  of  his  right  to  recover  full  compensa- 
tory damages. 

Now,  the  term  "  compensatory  damages  "  includes  such  as 
will  compensate  the  injured  party  for  loss  of  time,  medical 
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and  other  expenses,  physical  pain,  and  even  mental  distress. 
(See  Sedg.  on  Dam.,  654,  note  1.) 

In  Austin  and  Wife  v.  Wilson  and  Wife,  4  Gush.  R.,  373,  it 
was  held  that  compensation  included  a  remuneration  for  all 
the  in  juries  which  the  plaintifF  had  suatained,  whether  a  pecu- 
niary loss  or  an  injury  to  the  feelings  or  reputation. 

Is  it  the  law,  then,  that  a  plaintiff  who  has  employed  the 
most  opprobrious  and  insulting  language  and  gestures,  until 
he  has  provoked  his  adversary  to  the  use  of  personal  violence, 
shall  never  be  allowed  less  than  compensatory  damages  in 
this  large  sense — that  is,  an  amount  which  shall  remunerate 
him  for  his  loss  of  time,  his  medical  aud  other  expenses,  for 
his  physical  pain,  his  mental  distress,  and  evetr  for  bis  loss 
of  character  ? 

It  is  a  question  about  which  high  authorities  are  not  agreed. 
In  Ellswoiih  v.  ThompsoUyl^  Wend.,  663,  Chief  Justice  Savage 
says: 

'<  It  is  true  that  in  some  cases  the  law  has  regard  for  the 
passions  and  frailties  of  our  nature.  For  instance,  had  the 
plaintiff,  in  the  interview  between  the  parties,  given  utter- 
ance to  some  abuse,  whether  slanderous  or  not ;  had  he  charged 
the  defendant  or  his  father  with  criminal  or  even  dishonor- 
able conduct,  and  had  the  defendant,  on  such  provocation, 
assaulted  the  plaintiff,  the  act  could  not  have  been  justified ; 
yet  the  provocation  being  given  at  the  time  would  have  been 
some  palliation  of  the  offense,  and  the  jury  would  have  been 
warranted  in  giving  small,  perhaps  nominal,  damages." 

In  2  Qreenleaf  on  Evidence,  section  266,  the  subject  is  dis- 
cussed philosophically,  and  the  principle  stated  with  great 
clearness,  as  follows :  '*  It  is  frequently  said  that  in  actions  ex 
delicto  evidence  is  admitted  in  aggravation  or  in  mitigation 
of  damages.  But  this,  it  is  conceived,  means  nothing  more 
than  that  evidence  is  admissible  of  facts  and  circumstances 
which  go  in  aggravation  or  in  mitigation  of  the  injury  itself 
The  circumstances  thus  proved  ought  to  be  those  only  which 
belong  to  the  act  complained  of."  And  in  the  next  section  ; 
"  On  the  other  hand,  they  [the  jury]  are  to  consider  any  cir- 
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curastances  of  recent  and  immediate  misconduct  on  the  part 
of  the  plaintiff,  in  respect  of  the  same  transaction,  tending  to 
diminish  the  degree  of  injury  which,  on  the  whole,  is  to  be 
attributed  to  the  defendant.  Thus,  if  the  plaintiff'  himself 
provoked  the  assault  complained  of,  by  words  or  acts  so 
recent  as  to  constitute  part  of  the  res  gestiz;  or,  if  the  injury 
were  an  arrest  without  warrant,  and  he  were  shown  to  be 
justly  suspected  of  felony ;  or,  in  an  action  for  seduction,  if 
it  appear  that  the  crime  was  facilitated  by  the  improper  con- 
duct or  connivance  of  the  husband  or  father,  these  circum- 
stances may  well  be  considered  as  reducing  the  real  amount 
of  the  plaintift''s  claim  for  damages." 

So,  also,  in  Frazer  v.  Berkeley^  7  Car.  &  P.,  621,  it  was  said  by 
Lord  Abinger  "that  a  defendant  who  does  not  deny  that  the 
verdict  must  pass  against  him,  may  give  evidence  to  show 
that  the  plaintiff',  in  some  degree,  brought  the  thing  upon 
himself." 

The  doctrine,  as  we  understand  it,  deducible  from  these 
authorities,  that  the  acts  of  both  parties  at  the  time  of  the 
transaction  constitute  the  res  gestce  and  determine  its  char- 
acter, if  these  acts,  on  the  one  hand,  are  such  as  aggravate  the 
character  of  the  offense,  they  should  inflame  the  damages ; 
if,  on  the  other  hand,  they  are  such  as  show  provocation  on 
the  part  of  the  plaintiff,  they  mitigate  the  character  of  the 
act,  and  should,  in  a  corresponding  degree,  diminish  the 
damages. 

To  the  extent  that  he  has  provoked  the  assault,  the  plain- 
tiff* has  "  brought  the  thing  on  himself."  To  that  extent  he 
should  bear  his  own  loss,  which  can  be  done  only  by  reducing 
his  damages. 

On  the  other  side  of  this  question  are  Prentiss  v.  ShatOy  56 
Me.,  427 ;  Jacobs  v.  Hoover^  9  Minn.,  204,  and  Oushman  v. 
Waddle,  Baldwin  K.,  59. 

We  think,  however,  that  the  preponderance  of  authority, 
as  well  as  justice  and  reason,  compel  us  to  the  decision  we 
have  reached  on  this  subject. 

The  second  prayer  of  the  plaintiffs  was  also  granted,  and 
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18  in  these  words:  "If  the  jury  find  from  the  evidence  that 
Mrs.  Huber  had  given  no  such  immediate  or  recent  provo- 
cation to  the  defendant  Mrs.  Teuber  as  would  have  excited 
an  ordinarily  prudent  person  to  commit  the  assault  and  bat- 
tery in  question,  then,  in  addition  to  compensatory  damages, 
they  will  give  damages  for  the  mental  pain  and  suffering  of 
the  plaintiff  Mrs.  Huber." 

This  instruction  is  also  liable  to  the  objection  that  it  as- 
sumes that  mental  pain  and  suffering  on  the  part  of  Mrs. 
Huber  had  been  proved  by  the  evidence,  when  the  existence 
of  any  such  consequence  had  been  strongly  contested  by  the 
evidence  for  the  defendants.  It  was  erroneous  in  another 
respect,  namely,  that  it  required  the  jury  to  give  the  dam- 
ages asked  for,  when  it  should  have  left  that  matter  wholly 
to  the  discretion  of  the  jury. 

The  plaintiffs'  third  prayer  was  also  granted,  which  was  as 
follows:  "If  the  jury  find  that  the  assault  and  beating  was 
without  immediate  or  recent  provocation,  and  was  malicious 
or  wanton,  they  must,  in  addition  to  compensatory  damages 
and  damages  for  wounded  feelings,  give  punitive  damages." 

This  instruction  is  objectionable  in  that  it  tells  the  jury  they 
must  give  the  punitive  damages  in  the  case  supposed.  It 
contains  also  the  same  errors  as  the  first  two  instructions,  as 
it  assumed  that  the  evidence  had  established  the  existence  of 
mental  suffering  on  the  part  of  Mrs.  Huber. 

Lastly,  it  ia  objectionable  in  its  method  of  classifying  the 
damages,  which  it  divides  into  three  sorts :  first,  the  com- 
pensatory ;  second,  for  the  mental  sufferings ;  and  third,  the 
punitive. 

The  first  instruction  granted  was  intended  to  include  all 
damages  of  the  compensatory  class,  and  might  properl}'  in- 
clude remuneration  for  wounded  feelings  and  mental  suffer- 
ing; the  second  required  the  jury  to  find  (in  the  given  case) 
distinct  damages  under  that  decision  on  account  of  mental 
suffering;  and  the  third  instruction  told  the  jury  that  in  the 
case  there  supposed  they  must  find  punitive  damages. 

I^oWy  there  are,  properly,  only  two  classes  of  damages 
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known  in  the  law  for  such  cases  as  this — (he  oonipensatory, 
and  those  called  sometimes  punitive,  sometimes  exemplary, 
and  sometimes  vindictive. 

Under  the  instructions  which  were  granted  in  this  case  it 
is  by  no  means  coi'tain  that  double  compensation  for  the 
mental  suffering  might  not  have  been  given  by  the  jury,  and 
possibly  were  given. 

As  respects  the  obligatory  character  of  the  second  and 
third  instructions,  requiring  the  jury  to  give  damages  in  addi- 
tion to  those  merely  compensatory,  in  the  cases  put,  respect- 
ively, in  those  instructions,  it  has  always  been  held  that  binding 
instructions  of  that  character  were  erroneous.  In  a  learned 
note  to  Sedgwick,  page  466,  many  authorities  have  been 
brought  together,  in  which  such  instructions  are  shown  to  be 
erroneous,  and  we  are  content  at  present  to  do  no  more  than 
to  refer  to  that  collection. 

In  addition  to  these  views,  the  case  is  presented  in  another 
aspect  under  the  principle  which  was  announced  by  the  unan- 
imous opinion  of  the  Bupreme  Judicial  Court  of  Massachu- 
setts, in  Austin  and  Wife  v.  Wilson  and  Wife,  4  Mete,  278. 
That  w-as  an  action  for  libel  by  the  female  defendant  upon 
the  female  plaintiff,  and  was  tried  before  the  chief  justice  of 
the  Common  Pleas.  The  damages  obtained  were  small,  aad 
the  plaintitfe  carried  up  their  case  on  exceptions  to  the  charge 
of  that  court.  The  higher  court  at  that  time  was  composed 
of  Sliaw,  chief  justice,  and  of  Wilder,  Dewey,  Metcalf,  and 
Fletcher;  and  their  opinion  was  as  follows: 

"We  are  of  opinion  that  the  jnry  were  rightly  instructed, 
that  the  damages  in  this  case  must  be  limited  to  a  compeo- 
satioufortheinjury  received.  Whether  exemplary,  vindictive, 
or  punitive  damages — ^that  is,  damages  beyond  a  compensatiou 
or  satisfaction  for  the  plaintifJ'^s  injury — can  never  be  legally 
awarded  as  an  example  to  deter  others  from  committing  a 
similar  injury,  or  as  a  punishment  of  the  defendant  for  his 
malignity,  or  wanton  violation  of  social  duty  in  committing 
the  injury  which  is  the  subject  of  this  suit,  is  a  question  upon 
which  we  are  not  now  required  nor  disposed  to  express  an 


to  1879.]  SuPRKMK  Court,  D.  C.  497 


Huber  v.  Teuber, 


opinion.  The  arguments  and  the  authorities  on  both  sides  of 
this  question  are  to  be  found  in  2  Greenleaf  on  Evidence,  title 
Damaqes,  and  Sedgwick  on  Damages,  39,  &c.  If  such 
damages  are  ever  recoverable,  we  are  clearly  of  opinion  that 
they  cannot  be  recovered  in  an  action  for  an  injury  which  is 
also  punishable  by  indictment ;  as,  libel  and  assault  and  bat* 
tery.  If  they  could  be,  the  defendant  might  be  punished 
twice  for  the  same  act.  We  decide  the  present  case  on  this 
single  ground.  (See  Thorley  v.  Lord  Kerry y  4  Taunt.,  355; 
Whitney  v.  Hitchcock^  4  Denio,  461 ;  Taylor  v.  Carpenter^  2 
Woodb.  &  Min.,  1-22.)" 

Undoubtedly  a  party  charged  with  publishing  a  libel,  or  the 
commission  of  an  assault  and  battery,  is  liable  at  the  same 
time  to  a  civil  action  for  damages  and  to  a  criminal  prosecu* 
tion  for  his  offense  against  the  public;  and  this  decision 
recognizes  that  principle.  But  in  all  cases  where  this  double 
liability  exists,  the  damages  in  the  action  should  be  compen* 
satory  only,  and  not  punitive. 

Even  this  rule  will  be  found  to  be  sufficiently  latitudinoua 
for  all  the  ends  of  justice,  and  there  should  be  some  limit  to- 
restrain  juries  from  running  wild  in  the  matter  of  damages. 
Compensatory  damages  include  such  as  the  jury  may  award, 
for  injuries  done  to  the  person,  for  all  the  expenses  immedi- 
ately resulting  from  such  injuries,  for  loss  of  time,  for  disa-r 
bilities,  for  loss  of  health,  for  bodily  pain  and  for  mental 
suiierings,  including  allowance  on  these  accounts  for  the 
future. 

Surely  these  are  no  narrow  boundaries  for  the  rang^  of 
juries  in  the  irresponsible  exercise  of  their  fancy  or  their. dis^ 
cretion.  It  appears  to  us  that  after  damages  have  been, 
computed  on  all  these  several  grounds,  no  defendant  who  ia 
still  liable  to  fine  and  imprisonment  by  the  criminal  law  should 
be  further  punished  by  the  infliction  of  punitive  damages  for 
the  benefit  of  a  plaintiif  who  is  already  compensated,  and 
who  is  no  more  entitled  to  them  than  any  other  member  of 
the  community. 

Cases,  however,  may  happen,  as  such  cases  have  happened, 
82 
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where  the  injury  done. may  be  aggravated  by  wanton  viola- 
tion of  the  rights  of  others,  by  malice,  or  revenge  without 
cause,  resulting  in  a  species  of  injury  whose  eftects  can  neither 
be  calculated  nor  compensated,  and  for  which  the  law  has 
provided  no  remedy  except  an  action  for  damages.  These 
constitute  the  class  of  injuries  for  which  damages,  both  com- 
pensatory and  punitive,  may  justly  be  awarded.  The  seduc- 
tion of  a  wife  or  daughter  belongs  to  this  class. 

A  number  of  instructions  were  asked  by  counsel  for  the 
defendants,  most  of  them  the  converse  of  those  asked  for  bv 
the  plaintift's,  and  were  refused.  It  is  not  deemed  necessary 
to  refer  to  them  particularly  after  the  careful  consideration 
which  we  have  given  to  those  of  the  plaintiff,  except  as  to  one 
only. 

Much  contradictory  testimonj''  had  been  given,  and  the 
credibility  of  some  of  plaintiffs'  witnesses  had  been  assailed 
by  the  defendants  in  various  ways. 

The  instruction  referred  to  was  couched  in  almost  the  exact 
language  of  the  Supreme  Court,  in  the  case  of  The  Santissima 
TmikUtdy  as  announced  by  Mr.  Justice  Story,  reported  in  7 
Wheaton,  839. 

The  instruction  was  appropriate  to  the  condition  of  the 
case  on  trial,  and  should  have  been  granted;  but  it  was  re- 
fused. 

The  statement  of  the  principle  referred  to  has  been  made 
in  very  clear  and  concise  language  by  Mr.  Curtis  in  one  of 
the  head-notes  to  that  case,  in  his  edition  of  Reports,  and  is 
thus:  "An  immaterial  contradiction  of  his  testimonv  may 
leave  a  witness  credible;  yet  if  he  is  shown  to  have  wilfully 
departed  from  the  truth,  the  maxim,  falsiis  in  mwo,  falsus  iv 
omnibus^  must  be  applied." 

To  constitute  the  crime  of  perjury  it  ie  necessary  that  the 
false  oath  should  relate  to  some  fact  material  to  the  issue  in 
the  cause  on  trial. 

But  in  respect  to  the  credit  of  a  witness  before  a  jury,  this 
materialitv  is  not  essential.  A  witness  who  is  discovered  on 
a  trial  to  have  sworn  to  a  deliberate  falsehood  in  relation  to 
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a  matter  the  truth  of  which  he  must  have'  known  at  the  time 
of  giving  his  testimony,  although  the  fact  may  not  be  mate- 
rial, j'et  b}'  that  act  exhibits  such  gross  insensibility  to  the 
obligations  of  his  oath,  and  to  truth,  and  such  shameless 
hardihood  in  vice,  as  leaves  no  ground  for  judicial  belief  as 
to  any  part  of  his  testimony. 


SAMUEL  STRONG  v.  THE    DISTRICT   OF  COLUMBIA. 

At  Law.— Nos.  14,706  and  14,736. 

I.  The  second  rule  of  this  court — pravUling  that  the  May  term  of  the 

Ciixjiiit  Couit  shall  not  extend  beyond  the  third  Saturday  in  July, 
except  to  tiiii.sli  a  pending  trial— considered  in  a  case  where  the  jury 
had  been  ivspit»*d  and  afterwards  reconstructed. 

II.  Where  the  plaintifiT  is  allowed  to  amend  exceptions  to  an  anditor^s 
report,  which  aniendn\ent  introduced  new  issues,  the  defendant  is 
entitled  to  a  contiiniancc,  in  accordance  with  the  foin-th  section  of 
the  act  of  the  Maryland  Assembly  of  1785,  chapter  80,  and  the  court 
Is  not  at  liberty  to  refuse  it. 

III.  When  it  Is  manifest  that  there  has  been  no  real  trial  of  the  issues 
lorn  led  by  the  pleadings,  and  that  snch  issues  were  not  brought  to 
the  attention  of  the  Jury,  the  verdict  will  be  set  aside. 

IV.  Practice  explained  where  a  Ciiuse  is  i-eferred  to  an  auditor  under 
the  Maryland  act  of  1785,  chapter  80,  paragraph  1,  and  how  the 
8am«  is  to  be  tried  before  a  jury  on  the  coming  In  of  the  auditor's 
report. 

V.  The  court  will  recognize  written  stipulations  entered  into  by  attor- 

neys in  rejfard  to  the  conduct  of  a  cause,  and  will  interfere  to 
prevent  tiieir  violation  by  eitlier  of  the  parties;  and  a  continuance 
should  be  allowed  until  the  next  term  when  an  agreement  to  that 
effect  has  been  entei^l  Into  by  the  attorneys  in  the  cause. 

VI.  The  competency  of  attorneys  to  enter  into  stipulations  with  one 
another  considered,  and  the  ultimate  authority  of  the  court  in  such 
matters  recognized. 

The  case  is  stated  in  the  opinion  of  the  court. 

Benjamin  F.  Butler,  Matt  ff.  Carpenter^  WiUiam  A.  Cook,  and 
J.  Ambler  Smith,  for  plaintifi* 

A.  G.  Riddle  and  Francis  Miller,  for  defendant 
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Mr.  Justice  Hagner  delivered  the  opinion  of  the  court : 

We  have  examined  with  care  the  numerous  questions  pre- 
sented, and  desire  to  express  our  obligations  to  the  distin- 
guished counsel  engaged  on  both  sides  for  the  assistance  they 
have  afforded  the  court  by  their  arguments.  These  ques- 
tions will  be  noticed  in  order. 

The  first  is  the  motion  for  a  neic  tried. 

The  second,  filed  on  the  same  day,  is  a  motion  in  arrest  of 
judgment  upon  the  ground  of  alleged  error  in  the  admissions 
before  the  jury  of  evidence  of  services  rendered  by  the  plain- 
tiff' for  the  District  of  Columbia,  in  the  underpinning  of  vari- 
ous  private  houses  in  the  city  of  Georgetown.  Those  two 
motions  were  overruled,  and  they  are  brought  up  here  by  bill 
of  exceptions,  according  to  the  settled  [practice  of  the  court 
as  authorized  by  statute. 

The  next  motion  was  that  the  judgment  shovld  be  stricken  out, 
in  compliance  with  the  terms  of  a  stipulation  filed  in  the 
case.  \ 

Then  follows  a  motion  to  vacate  the  judgment  because  of 
fraud  in  its  obtainment.  These  last  two  motions  were  cer- 
tified to  be  heard  here  in  the  firsi  instance ;  and,  therefore, 
none  of  the  questions  involved  are  before  us,  technically, 
upon  appeal. 

The  plaiDtifl''s  counsel  cited  authority  to  show  the  care 
and  circumspection  that  should  be  exercised  by  the  courts  in 
granting  such  motions,  and  their  unwillingness  to  do  so. 
That  authority  is  properly  applicable  when  the  motion  is 
made  to  strike  out  a  judgment  after  the  term  has  passed; 
but  these  motions  were  made  at  the  term  at  which  the  judg- 
ment was  rendered,  and  it  is  well  understood  that  during 
the  term  the  judgments  of  a  court  are  malleable  and  wholly 
under  its  control,  and  will  be  moulded  and  corrected  as  may 
best  promote  the  ends  of  justice.  Courts,  in  atsting  on  such 
fdotions,  exercise  a  quasi-equitable  jurisdiction,  and  will  not 
hesitate  to  strike  out  a  judgment  which  they  believe  is  in- 
equitable ;  though  they  are  most  unwilling  to  disturb  a  ver- 
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diet  where  they  can  see  that  substantial  justice  has  been 
done. 

The  first  and  second  reasons  assigned  in  support  of  the 
motion  for  a  new  trial  are  in  these  words  : 

"  Ist.  That  the  court  was  without  authority  to  try  the  case 
in  manner  and  form  as  the  same  was  tried. 

"  2d.  For  error  in  directing  the  parties  to  proceed  in  the 
trial  of  said  cause  in  the  manner  and  form  as  the  same  was 
proceeded  in." 

In  support  of  these  two  reasons  several  objections  to  the 
verdict  have  been  presented  for  our  consideration. 

The  first  is  addressed  to  the  constitution  of  the  jury.  Was 
that  jury,  as  it  was  constituted,  authorized  to  render  a  verdict 
in  this  case  on  the  5th  of  October,  1878  ? 

By  the  second  rule  of  this  court  it  is  declared  that  the  May 
term  of  the  Circuit  Court  commences  on  the  second  Monday 
of  May,  "  which  term  shall  not  continue  bej'ond  the  third 
Saturday  of  July,  except  to  finish  a  pending  trial"  The  third 
Saturday  of  July,  1878,  was  the  20th  of  that  month. 

It  appears  that  on  the  17th  of  July  this  case  was  called 
and  a  jury  of  twelve  from  the  May  panel  was  sworn,  and  the 
jury  was  then  respited  until  Tuesday,  the  10th  day  of  Sep- 
tember, and  the  rest  of  the  May  panel  were  discharged. 

When  the  court  reassembled  in  September  eleven  of  these 
jurors  responded  when  called.  James  E.  Kogereon,  the 
twelfth  juror,  was  excused  from  further  service  on  the  jury, 
and  from  three  talesmen  then  summoned  by  the  marshal 
another  juror  was  sworn  in  his  place,  and  on  the  next  day 
another  of  the  May  jurors  was  excused,  and  a  new  juror  se- 
lected from  three  talesmen  was  sworn  in  his  place,  so  that  the 
jury,  as  finally  formed,  consisted  often  of  the  May  panel  and 
two  taken  from  the  talesmen.  It  is  worthy  of  remark  that 
there  was  no  striking  by  the  parties,  the  court  directing  the 
clerk  to  swear  the  first  of  the  talesmen  on  the  list.  The  court 
then  ordered  that  ea':h  of  the  jurors  should  be  called  and 
siaom  separatelgy  and  they  were  sworn  accordingly. 

Now,  was  there  a  "  pending  trial "  on  the  third  Saturday 
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iu  July,  within  the  meaning  of  the  rule  ?  The  onl^^  feature 
of  a  **  pending  trial  "  appearing  on  that  day  was  the  fact  that 
a  jury  from  the  May  panel  had  been  sworn  in  the  case.  But 
that  jury  then  impaneled  did  not  try  this  case,  although  ten 
of  the  persons  who  constituted  it  were  among  the  twelve  per- 
sons who  were  impaneled  and  sworn  afterwards,  on  the  11th 
of  September,  1878,  when  it  may  well  be  questioned  whether 
the  only  feature  of  a  "  pending  trial,"  existing  on  the  third 
Saturday  of  July,  had  not  then  disappeared. 

The  court,  under  this  practice,  could  equally  in  turn  have 
excused  every  juror  of  the  May  panel  and  supplied  their 
places  successively  from  talesmen,  and  the  jury  would  then 
have  been  constituted  without  a  single  member  of  the  May 
panel.  And  adinitting  that  the  jury  as  impaneled  would 
have  been  a  lawful  one,  and  that  the  mere  swearing  of  a  jury 
fulfilled  the  condition  of  the  rule  as  to  "  a  pending  trial," 
still,  as  this  swearing  of  the  jury  took  place  on  the  11th  day 
of  September,  it  could  scarcely  be  considered  as  pix>of  of  a 
pending  trial  on  the  third  Saturday  of  July. 

For  these  reasons  we  are  constrained  to  express  very  grave 
doubts  whether  that  jury  was  competent  to  proceed  to  the 
trial  of  that  case  in  September,  1878. 

The  case  then  came  on  to  be  heard  on  the  defendant's  mo- 
tion to  Btrike  out  the  plaintiff's  exceptions  to  the  auditor's 
report,  and  some  of  them  were  stricken  out  and  others  re- 
tained ;  whereupon  the  plaintift*  moved  for  leave  to  tile  excep- 
tions. 

This  motion  was  denied,  and  the  jury  was  respited  till  the 
next  day,  and  on  that  day  was  again  respited  to  the  Kith  of 
September.  On  that  day  the  plaintiif,  mlth  the  consent  of  the 
defendant^  moved  the  court  for  leave  to  withdraw  a  juror  and 
continue  the  case, '<  and  the  same  having  been  heard  said 
motion  was  refused."  And  thereupon  the  court  ordered  that 
its  ruling  as  to  the  plaintitt' 's  leave  to  file  his  amended  ex- 
ceptions be  set  aside,  and  leave  was  granted  the  plaintifi;'  to 
file  them,  and  they  were  filed.  The  defendant  thereupon 
moved  for  a  continuancey  xohich  loas  refused,  and  the  court  ordered 
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that  the  trial  proceed^  and  the  jury  were  again  respited  until 
the  next  day. 

In  our  opinion  this  refusal  of  the  court  to  allow  the  con- 
tinuance was  error. 

The  exceptions  to  the  auditor's  report  formed  an  exceed- 
ingly important  part  of  the  pleadings,  and  here  were  new 
exceptions  filed,  new  issues  introduced  into  the  cause,  which 
were  not  part  of  it  at  the  time  the  jury  had  l)een  impaneled 
to  try  the  case  "  upon  the  issues  joined  "  at  the  time  they 
were  so  sworn.  For  the  filing  of  those  new  pleadings  neees- 
sarilv  involves  new  and  different  issues.  The  defendant 
insisted  that  the  court  should  have  allowed  this  continuance 
in  accordance  with  the  fourth  section  of  the  act  of  Marvland 
of  1785,  chapter  80,  which  reads  as  follows  : 

"  IV.  And  be  it  enacted,  That  the  courts  of  law  shall  have 
full  power  and  authority  to  order  and  allow  amendments  to 
be  made  in  all  proceedings  whatsoever  before  verdict,  so  as 
to  bring  the  merits  of  the  question  between  the  parties  fairly 
to  trial.  And  if  amendment  is  nuide  after  the  jury  is  stcorn,  a 
juror  shall  he  withdrawn,  and  in  all  cases  where  amendments 
are  made  the  adverse  party  shdl  have  time  allowed^  in  the  dis- 
cretion of  the  court,  to  prepare  to  support  his  case  upon  the 
state  of  the  proceeding  so  amended,  and  such  costs  shall  be 
allowed  the  party  against  whom  such  amendment  may  be 
made  as  the  court  ^all  think  just." 

In  our  opinion  the  requirement  in  this  section,  that  '*  a 
juror  sh(dl  be  icithdrawn^^  where  "amendment  is  made  after 
the  jury  is  sworn,"  is  mandatory,  and  the  party  against  whom 
the  amendment  is  made  has  an  absolute  right  to  a  continu- 
ance in  the  case  referred  to,  which  the  court  is  not  at  liberty 
to  refuse. 

And  we  also  think  that  the  words  in  the  next  paragraph, 
**  in  the  discretion  of  the  court,"  refer  only  to  the  extent  of  the 
time  to  be  allowed  by  the  court,  and  that  the  requirement 
that  *Uime  shall  be  allowed'*''  is  just  as  mandatory  in  its  char- 
acter as  is  that  in  the  previous  paragraph.  That  this  is  the 
proper  construction  of  the  section,  is  made  clear  from  an  ex- 
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aniinatioii  of  the  Maryland  act  of  1809  amending  the  act  of 
1785,  which  repeals  this  fourth  section  and  substitutes  for 
these  mandatory  requirements  the  provision  that  the  continu- 
ance shall  not  be  made  unless  the  court  shall  think  it  neces- 
sary for  the  ends  of  justice,  showing  that  it  was  considered 
necessary  to  change  the  original  act  before  the  judge  could 
exercise  any  discretion  as  to  granting  the  continuance.  But 
we  are  to  be  governed  by  the  original  and  not  by  the  amended 
statute. 

We  think,  therefore,  as  the  juror  should  have  been  with- 
drawn, and  the  defendant  had  an  absolute  right  to  the  con- 
tinuance, it  was  error  in  the  court  to  refuse  the  motion;  and 
although  it  was  in  the  discretion  of  the  court  to  say  for  how 
long  a  time  the  continuance  should  be  granted,  yet  it  was 
not  clothed  with  an  unlimited  power  in  the  matter,  but  with 
a  judicial  discretion,  the  exercise  of  which  would  have  been 
the  subject  of  review  if  abused. 

On  the  17th  of  September  the  court  respited  the  jury  until 
the  24th,  when  both  the  counsel  of  the  defendants  and  Mr. 
Totten,  of  counsel  for  the  plaintiff,  withdrew  from  the  case. 
On  the  next  day  the  plaintiff  and  Mr.  Cook,  his  attorney, 
appeared,  and  the  hearing  of  the  case  commenced  and  was 
proceeded  with  (no  counsel  appearing  for  the  defendants) 
until  the  5th  day  of  October,  when  the  jury  rendered  a  ver- 
dict for  $133,000  in  favor  of  the  plaintiff. 

The  next  point  is  as  to  the  state  of  the  pleadings.  There 
are  two  cases,  and  the  same  pleadings,  with  one  exception, 
are  found  in  both.  In  one  case  the  third  plea  avers  that 
there  had  been  a  voluntary  submission  by  the  plaintiff  to  the 
Board  of  Audit  of  that  particular  claim,  and  that  the  board 
adjudged  and  determined  that  Strong  had  been  overpaid  on 
that  claim  $21,270.  In  the  other  case  the  third  plea  avers 
a  similar  submission,  and  that  the  Board  of  Audit  found  that 
about  $10,000  was  due  Strong,  for  which  a  certificate  had 
been  duly  issued.  There  were  other  issues  and  pleadings, 
including  limitations*  by  the  defendant  to  "the  plaintifl'^s 
claim,  and  by  the  plaintiff'  to  the  alleged  award  and  satisfac- 
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tion,  and  also  a  demurrer  designed  to  raise  a  question  as  to 
the  power  of  the  Board  of  Audit,  &c.  Finally  the  pleadings 
as  to  the  alleged  submissions  stood  upon  the  replications  by 
the  plaintiff  that  he  did  not  agree  to  this  submission  to  the 
board. 

Upon  these  replications  issue  was  joined,  and  a  stipulation 
was  signed  by  all  the  parties,  agreeing  that  the  Board  of 
Audit  did  act  upon  the  'claims  of  Strong  and  did  issue  the  cer- 
tificate for  $10,000,  and  it  was  further  agreed  that  this  stipula- 
tion should  be  filed  in  the  two  cases.  The  pleas  of  limitations 
by  the  defendants  to  the  plaintiff's  claim,  and  by  the  plaintift* 
to  the  defendants'  plea  of  satisfaction,  were  evidently  inter- 
posed upon  the  belief,  on  the  part  of  the  plaintift'  and  de- 
fendants, that  the  statute  was  a  bar  to  the  respective  claims 
and  counter-claims  therein  objected  to. 

We  must  assume  that  they  were  put  in  for  a  purpose  and 
in  good  faith,  and  yet  the  case,  as  conducted  by  the  plaintiff's 
counsel  alone,  was  placed  before  the  jury  without  the  slight- 
est reference  to  either  of  these  defenses.  It  is  also  admitted 
that  no  reference  was  made  before  the  jury  to  the  defenses  ^ 
as  to  the  action  of  the  Board  of  Audit,  or  to  the  stipulation 
on  the  subject  on  file  in  the  case ;  and  it  is  conceded  that  none 
of  these  questions,  thus  distinctly  raised  by  the  pleadings, 
were  in  any  manner  brought  to  the  attention  of  the  jury  who 
were  impaneled  to  try  the  issues  joined.  It  is,  therefore, 
manifest  that  as  respects  these  various  questions,  involving 
considerations  of  the  utmost  importance  to  every /lax-payer 
of  the  District,  there  was  practically  no  more  a  real  trial  of 
the  issues  involved  than  if  it  had  been  a  case  for  the  most 
trivial  case  before  a  court  of  pie  poudre.  It  was  rather  a 
travesty  of  a  trial  or  an  ex-parie  inquest. 

There  is  another  peculiar  feature  in  the  case  which  shows 
clearly,  we  think,  that  by  an  inadvertence,  certainly  an  ex- 
cusable one  under  the  circumstances,  the  pleadings  in  the 
cases,  after  the  return  of  the  auditor's  report,  were  not  prop- 
erly made  upunder  the  act  of  1785,  chapter  80,  section  12, 
under  which  the  cases  were  referred  to  the  auditor. 


506  Supreme  Court,  D.  C.     [From  1877 


Strong  v.  District  of  Columbia, 


I  received  last  night  a  copy  of  the  opinion  in  an  unreported 
case  recently  decided  in  the  Court  of  Appeals  of  the  State 
ot  Maryland  involving  the  consideration  of  this  Maryland 
statute.  The  opinion  was  delivered  by  Judge  Miller,  one  of 
the  ablest  and  most  painstaking  judges  of  the  court,  in  the 
case  of  WiS7ier  v.  Wilhelm. 

In  this  case,  which  was  a  suit  in  assumpsit,  the  plaintiiF 
filed  a  bill  of  particulars  of  items  running  over  ten  years. 
The  defendant  tiled  a  set-off;  the  issues  were  joined  and  the 
jury  sworn,  when  the  judge,  without  the  assent  of  either 
party,  referred  the  case  to  an  auditor.  The  auditor  proceeded 
to  take  testimony,  and  filed  his  report  to  the  court,  showing 
a  balance  of  some  hundreds  of  dollars  due  the  plaintifil 
When  it  came  in  the  defendant  objected  to  the  report,  but 
the  court  overruled  the  objection  and  gave  judgment  for  the 
amount  of  the  auditor's  award.  The  plaintitif  then  moved 
the  court  to  strike  out  the  judgment  for  error  in  entering  the 
same,  and  the  court  granted  the  motion ;  and  at  a  subsequent 
term  a  jury  was  sworn,  the  case  tried  upon  the  issues  niised 
by  the  previous  pleadings,  and  a  verdict  rendered  for  the 
plaiutifil  The  defendant's  exceptions  were  taken  to  the  court, 
allowing  the  plaintiff  to  prove  his  claims  by  producing  the 
auditor's  account  and  report  to  the  jury,  and  to  its  refusal  to 
allow  the  defendant  to  give  any  proof  of  his  set-off  before  the 
jury,  or  to  controvert  any  item  of  the  plaintift*'s  account. 

I  will  read  some  portions  of  the  opinion,  which,  as  the  de- 
cision of  the  court  of  highest  jurisdiction  of  the  State  of  Mary- 
land, whose  statute  is  under  examination,  is  entitled  to  the 
respect  of  this  court  as  an  authoritative  construction  of  the 
law  : 

'^  The  questions  raised  by  the  exceptions  taken  at  the  last 
trial  involve  the  validity  of  the  court's  order  appointing  the 
auditor,  and  his  action  thereunder.  It  is  to  be  observed  that 
this  was  not  a  reference  by  rule  of  court  and  consent  of 
parties  under  article  7  of  the  code;  but  the  court's  action 
was  based  upon  section  9  of  article  29,  which  is  a  transcript 
of  the  twelfth  section  of  the  old  act  of  1785,  ch.  80.     We 
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quote  the  latter,  and  the  provision  is:  *That  in  all  actions 
brought  or  hereafter  to  be  brought  in  any  court  of  law  of  this 
State  grounded  upon  an  account,  or  in  which  it  may  he  ntn^es- 
sary  to  examine  and  determine  an  account  between  the  parties, 
it  shall  and  may  be  lawful  for  the  court  where  such  action 
may  be  or  remain  for  trial  to  order  the  accounts  and  doahngs 
between  the  parties  to  be  audited  ami  stded  by  an  auditor  or 
auditors  to  be  appointed  by  such  court,  ami  there  shall  he  such 
proceedings  thei^eon  as  in  ca^es  of  actions  of  account,^ 

"We  are  not  aware  that  this  statute  has  ever  been  con- 
strued by  the  Court  of  Appeals,  and  the  only  reportetl  case 
we  know  of  in  which  it  has  been  attempted  to  be  put  in  f(^rce 
is  that  of  Mmtz  v.  Collins^  4  H.  &  McH.,  65,  tried  in  the 
/  General  Court  in  1797.  That  was  an  action  of  debt  on  the 
bond  of  a  deputy  sheritf  and  collector  appointed  by  the  sheriff, 
who  was  the  plaintiff  in  the  action,  by  which  the  <ieputy  agreed 
to  account  to  the  sheriff  as  often  as  he  might  be  required  for 
all  money  and  tobacco  he  may  or  ought  to  have  received  and 
collected  as  such  deputy.  After  pleas  of  general  and  special 
performances,  the  court,  on  motion  of  the  plaintiff',  appointed 
auditors  under  this  law,  who  acted  and  made  their  report; 
but  the  court  quashed  it  on  motion  of  defendant.  Chase,  J., 
saying:  *The  court  are  of  opinion  that  on  the  order  to  ap- 
point, and  the  appointment  of  auditors  under  the  act  of  As- 
sembly, there  must  he  the  same  proceedings  as  in  cases  of  actions 
of  account.'  After  this  the  case  was  tried  before  a  jury  in 
the  usual  way,  upon  issues  regularly  made  up  by  the  plead- 
ings. From  this  opinion  of  Judge  Chase  it  does  not  clearly 
appear  for  what  reason  the  report  was  quashed ;  but  in  the 
argument  in  the  Court  of  Appeals  by  Mason  and  Shaaff,  for 
the  appellant,  it  is  said:  'The  court  in  this  case  admitted  the 
necessity  of  proceeding  according  to  the  action  of  account, 
and  they  quashed  the  proceedings  of  the  auditors  because  they 
gave  no  day  to  the  party,'* 

"The  report,  however,  states,  *that  in  pursuance  of  the 
within  appointment,  in  the  presence  of  the  parties  plaintiff  and 
djefenkAard^  who  attended  for  the  purpose^  we  received,  heard,  and 
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determined  the  accounts  between  them,  as  by  an  accouat 
stated,  and  hereunto  annexed,  will  show  and  explain.'     If  the 
ground  of  the  court's  action  in  quashing  this  report  is  cor- 
rectly stated  by  counsel,  it  shows  with  what  technical  accu- 
racy such  proceeding  must  be  conducted.     From  that  time 
to  the  present  there  is  no  reference  in  our  reports  to  this  sec- 
tion of  the  act  of  1785.     This  has  probably  resulted  from  the 
facts,  first,  that  in  practice  the  more  expeditious  and  less  cum- 
bersome mode  of  procedure  respecting  the  reference  of  causes 
to  referees  or  arbitrators  provided  for  by  the  act  of  1778, 
chapter  21,  section  8,  &c.,  codified  in  article  7  of  the  code, 
and  by  the  statute  of  9  and  10  William  III,  chapter  15,  still 
in  force  in  this  State,  {Shriver  v.  The  State,  9  G.  A;  J.,  1,) 
has  been  generally  adopted ;  and  second,  because  actions  of 
account  at  common  law,  or  under  the  statute  of  4  Anne, 
chapter  16,  section  27,  have  in  recent  times  been  in  a  great 
degree,  if  not  entirely,  superseded  by  resort  to  a  court  of 
equity,  where  litigants  and  the  profession  have  found  the 
remedy  more  convenient  and  expeditious.     There  are  some 
cases  in  which  this  action  has  been  recognized  as  still  in  force 
in  this  State,  but  this  recognition  is  accompanied  with  the 
statement  that  it  is  nearly  obsolete  and  has  been  seldom  used. 
In  fact,  we  can  find  but  one  instance  in  which  it  has  been 
actually  resorted  to  in  our  coui-ts,  and  that  is  the  case  of  Per- 
kins V,  Turner^  1  H.  A;  McH.,  400,  tried  in  the  Provincial  Court 
in  1771,  more  than  a  century  since.     The  attempt,  however, 
of  the  court  below  to  apply  the  section  of  the  code  to  the 
plain  and  simple  case  before  them,  has  brought  us  back  to 
some  of  the  almost  forgotten  learning  on  the  subjects  of 
actions  of  account  at  common  law  and  the  proceedings  in 
them. 

**It  may  be  gathered  from  the  decision  in  Mantzv,  Collins. 
as  well  as  from  the  terms  of  the  section  itself,  that  it  extends 
and  can  be  applied  to  some  other  cases  than  those  in  which 
an  action  of  account  at  common  law  would  lie.  We  shall 
assume  (though  we  are  far  from  so  deciding)  that  it  could  be 
applied  in  this  ca^e.    But  if  applied  it  is  clear  its  require- 
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roents  must  be  met,  for  it  expressly  provides  that  after  the 
auditors  are  appointed 'there  ^A^/^/ 6^  the  same  proceedings 
thereon  as  in  cases  of  actions  of  account'  This  means,  at 
least,  that  the  proceedings  by  and  before  the  auditors  must 
be  the  same  as  in  actions  after  judgment  qiiod  computet  is 
rendered;  and  what  are  they?  In  1  Bacon's  Abridgment, 
title  AccoMPT,  letter  F,  we  find  the  law  on  this  point  succinctly 
but  completely  stated  thus: 

*'*In  an  action  of  accoropt  there  are  two  judgments;  the 
first  is  quod  computet;  after  which  the  court  assigns  auditors, 
usually  two  of  the  officers  of  the  court,  who  are  armed  with 
authority  to  convene  the  parties  before  them  de  die  in  diem,  at 
any  place  they  shall  appoint  till  the  account  is  determined. 
The  time  by  which  the  account  is  to  be  settled  is  prefixed  by 
the  court ;  but  if  the  account  be  of  a  long  and  confused  nature, 
the  court,  on  application,  will  enlarge  the  time.  If  either  of 
the  parties  think  the  auditors  do  him  injustice  he  may  apply 
to  the  court,  cmd  if  the  defendant  deny  any  article  or  demurs  to 
any  demand^  it  is  to  be  tried  and  determined  in  courtJ*  So  in  1 
Corny n's  Digest,  title  Accompt,  it  is  said :  *  Before  the  au- 
ditors the  defendant  may  plead,  and  the  plaintifi'  or  defendant 
may  join  issue  or  demur  upon  the  pleadings,  which  shall  be 
eertijied  to  the  court  and  there  tried-  or  argued,^  And  again :  « If 
the  defendant  plead  before  the  auditors  any  matter  in  dis- 
charge which  is  denied  by  the  plaintifi',  so  that  the  parties  are 
at  issuey  the  auditor  must  certify  the  record  to  the  court,  who 
thereupon  will  accofd  a  venire  facias  to  try  it*  And  the  form 
of  such  certification  by  the  auditors  of  the  issue  made  up  be- 
fore them,  and  the  award  of  a  venire  for  a  jury  to  try  it,  is 
found  in  2  Harr.  Ent,  182. 

"  From  these  authorities  it  is  plain  there  are  some  ques- 
tions of  fact  and  issues  of  law  which  auditors  have  no  power 
to  determine,  and  which  must  be  tried  before  the  court  and 
by  a  juryj  and  that  the  right  of  trial  by  jury  of  such  questions 
of  fact  was  carefully  preserved  by  those  who  framed  and  ap- 
plied these  common-law  proceedings.  The  auditors  may 
investigate  the  items  of  the  account  by  examination  of  the 
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vouchers,  and  then  perform  the  ministerial  duty  of  stating  it, 
and  by  statute  4  Anne,  chapter  16,  section  27,  they  are  *  em- 
powered to  administer  an  oath  and  examine  the  parties  touch- 
ing the  mattere  in  question.'  But  we  nowhere  find  they 
have  any  power  to  examine  other  witnesses  and  try  all  the 
questions  in  dispute  on  testimony  thus  taken,  as  if  they  were 
a  jury  regularly  impaneled  for  that  purpose. 

**  Here  the  court's  order,  in  eftect,  empowers  the  auditor 
to  do  that  \Qvy  thing,  and  his  report  shows  that  he  did  it. 
Issues  had  in  fact  been  made  up  by  the  pleadings  which  re- 
quired the  plaintiff  and  defendant  each  to  prove  the  several 
items  of  his  account,  and  by  which  the  correctness  of  each 
and  every  one  of  the  items  contained  in  the  two  bills  of  par- 
ticulars was  disputed  and  denied,  and  a  jury  was  actually 
sworn  to  try  these  issues.  The  court  then  discharged  this 
jury,  and,  without  consent  of  the  parties,  delegated  this  power  of 
trial  to  an  auditor.  We  think  no  case  can  be  found  in  which 
proceedings  in  an  action  of  account  would  justify  such  an 
order  or  such  action  by  the  auditors,  and  we  are  very  clearly 
of  opinion  this  section  of  the  code  does  not  authorize  them. 
In  fact,  if  it  were  susceptible  of  being  so  used,  and  of  the 
construction  contended  for  by  the  appellee,  it  would  be  in 
conflict  with  the  sixth  section  of  article  15  of  the  Constitution, 
which  declares  that  *  the  right  of  trial  by  jury  of  all  issues  of 
fact  in  civil  proceedings  in  the  several  courts  of  law  in  this 
State,  where  the  amount  in  controversy  exceeds  the  sum  of 
five  dollars,  shall  be  inviolably  preserved.' 

"  We  have,  therefore,  no  hesitation  in  pronouncing  this 
order  of  the  court  and  the  action  of  the  auditor  thereunder 
invalid  and  of  no  ett'ect. 

"  But  apart  from  this,  the  appellee,  by  his  own  action  in 
the  case,  has  precluded  himself  from  relying  upon  this  order 
and  report.  At  his  instance  the  judgment  on  the  report 
(which  an  action  of  account  is  the  only  one  in  favor  of  the 
plaintiff  that  can  follow  the  judgment  o{  quod  computet)  was 
stricken  out,  and  at  his  instance  ^  a  trial  of  the  case '  was 
granted,  and  a  ne,w  jury  sworn.  This  second  jury  was  sworn 
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to  try  the  issues  joined  in  the  pleadings,  and  he  eouhi  no 
longer  avail  himself  in  that  trial,  which  he  thus  sought  and 
obtained,  of  what  had  been  done  by  the  auditor.  In  that 
trial  the  report  of  the  auditor,  so  far  from  being  conchisive 
of  what  is  stated,  was  mere  hearsay,  and  wholly  inadmissi- 
ble in  evidence." 

It  appears  from  all  this  very  clearly  that  the  issues  raised 
by  the  exceptions  to  the  auditor's  report,  in  the  cases  at  bar, 
were  the  real  substantial  issues  which  were  proj»erly  for  trial 
before  the  jury.  It  was,  of  course,  quite  competent  for  the 
counsel  on  both  sides  to  agree  that  the  testimony  before  the 
auditor  should  be  read  to  the  jury,  and  also  that  the  case 
should  be  tried  upon  the  previous  pleadings,  irrespective  of 
the  auditor's  report.  But  no  such  agreement  was  made,  nor 
was  there  any  order  of  court  setting  aside  or  quashing  the 
audit.  On  the  contrary,  it  appears  that  there  were  exceptions 
taken  to  it  on  both  sides;  and  hence  the  trial  should  have 
proceeded  before  the  jury  upon  the  issues  raised  by  the  ex- 
ceptions to  the  report,  and  not  upon  those  raised  upon  the 
antecedent  pleadings. 

We  think,  therefore,  there  was  error  in  this  respect,  as  to 
the  mode  in  which  the  inquiry  was  conducted  before  the 
jury. 

4th.  Another  ground  of  exception  to  the  court's  refusal  to 
continue  the  case  involves  the  consideration  of  the  eiiVct  and 
force  of  the  stipulations  for  a  continuance  entered  into  by  the 
counsel  of  the  parties. 

The  attorneys  of  the  court  are  officers  of  the  court.  They 
form  its  right  hand,  and  the  court,  as  a  judicial  body,  can  no 
more  act  efficiently  without  their  faithful  co-operation  than 
the  physical  body  can  act  eftectively  without  the  aid  of  its 
members. 

They  act  before  the  court  under  the  highest  sense  of  pro- 
fessional obligation,  subject  at  all  times  to  the  summajv con- 
trol of  the  court  for  any  departure  from  the  proper  line  of 
professional  duty. 

It  is  an  every-day  thing  for  counsel  to  enter  into  stipula- 
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tions  with  one  another,  and  until  it  appears  that  such  agree- 
ments are  bejond  the  competency  of  attorneys,  and  are  in 
opposition  to  the  course  of  public  justice,  undoubtedly  the 
court  will  recognize  them,  and  interfere  to  prevent  their  vio- 
lation by  either  of  the  parties. 

Take,  for  instance,  the  case  at  bar.  Suppose  a  stipulation 
had  been  entered  into  that  the  case  should  not  be  tried,  and 
that  at  the  very  moment  the  plaintiff  was  summoned,  as  we 
have  heard,  to  the  bedside  of  his  dying  wife,  himself  and 
his  witnesses  absent,  and  his  counsel  unprepared  to  try  his 
case,  the  counsel  of  the  defendant  should  have  insiz^ted  upon 
proceeding  with  the  trial,  would  it  have  been  tolerated  by  the 
court  that  the  defendant  should  be  allowed  to  press  the  case 
to  trial  under  such  circumstances? 

The  language  of  the  stipulation,  to  be  found  on  page  36  of 
the  record  filed  in  the  case  by  the  attorney,  is: 

"It  is,  this  13th  day  of  September,  A.  D.  1878,  mutually 
agreed  and  stipulated  that  a  juror  may  be  withdrawn,  and 
that  said  causes  (as  consolidated)  maybe  continued  until  the 
next  term  of  this  court." 

This  paper  was  properly  before  the  court,  and  it  cannot  be 
contended  that  it  contained  anything  indecorous  or  extra- 
neous, and,  in  our  opinion,  when  it  was  brought  to  the  knowl- 
edge of  the  court  the  case  should  have  been  continued. 

The  court  cannot  admit  that  there  was  any  power  in  either 
of  the  attorneys,  nor  in  either  of  their  principals,  to  withdraw 
from  their  stipulation  against  the  consent  of  the  other. 

The  power  of  the  attorney  to  bind  his  client  by  stipulations 
in  the  conduct  of  the  case  is  settled  by  a  multitude  of  cases; 
but  we  will  refer  to  one  case,  not  cited  at  the  bar,  showing 
the  extent  to  which  this  principle  is  recognized  by  the  courts. 
We  refer  to  the  case  of  Kent  v.  RicardSy  3  Md.  Ch.  Rep. 

The  facts  of  the  case  were  these:  Rlcards  held  a  large 
claim  against  Kent,  which  he  placed  for  collection  in  the 
hands  of  an  attorney,  who  recovered  judgment  against  Kent. 
Shortly  afterwards  the  attorney  disappeared.  When  the  plain- 
tiff learned  that  his  case  had  been'  deserted,  he  employed 
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another  attorney,  who  found  the  judgment  on  the  docket 
unsatisfied,  and  that  no  execution  had  been  issued. 

By  the  imperative  orders  of  the  plaintiff,  the  second  attor- 
ney ordered  execution  to  issue.    Mr.  Kent  then  came  in  and 
filed  a  bill  for  an  injunction,  alleging  that  sooq  after  he  was 
sued  he  had  delivered  a  large  amount  of  collaterals  to  the 
first  attorney,  with  a  distinct  agreement  on  his  part  that  no 
recovery  was  to  be  had  against  him  in  the  principal  case 
until  the  collaterals  should  have  been*  collected,  and  all  that 
could  be  realized  from  them  applied  to  the  payment  of  his 
debts;  ihat  after  he  found  that  a  judgment  bad  been  ren- 
dered he  remonstrated  with  the  attorney,  and  would  have 
proceeded  to  have  it  stricken  out,  except  that  the  attorney 
promised  that  no  execution  should  be  issued  until  the  collat- 
erals had  been  collected,  and  that  the  attorney  had  collected 
large  sums  from  the  collaterals  which  Kent  claimed  should 
be  credited  on  the  judgment     The  defendant  answered  that 
he  had  never  heard  one  word  about  these  arrangements  untiL 
he  read  the  bill.    He  had  no  communication  with  his  attoi*^- 
ney  on  the  subject,  and  if  the  latter  had  made  any  such  aiv- 
rangement  it  was  without  his  authority ;  that  he  had  reeeivjedj 
no  money  from  the  collaterals,  and  that  neither  he  nor  his- 
present  attorney  had  any  knowledge  of  the  matters  charged: 
in  the  bill,  and  he  submitted  to  the  c'ourt  whether  he-should 
be  held  at  all  responsible  for  the  unauthorized  acts^  of  the 
attorney.    Chancellor  Johnson  decided  that  the  facta  chargedt 
justified  the  granting  of  an  injunction  to  restrain  the^^nforce- 
ment  of  the  judgment  until  the  collection  or  ascertained  in- 
solvency of  the  collateral,  and  that  the  fact  that  Ricards  liad;* 
given  no  authority  to  the  attorney  to  enter  into  the  arrange- 
ment, and  had  no  knowledge  of  his  acts  antil  the  bill  was- 
filed,  did  not  entitle  him  to  repudiate  bis  attorney's  agree- 
ment.    In  the  course  of  his  opinion  he  held  this  language: 

<'It  was  decided  by  the  Court  of  Appeals  in  the  case  of 
Hmck  v.  TodhunteTf  7  H.  4;  J.,  276,  that,  by  the  law  and  prac- 
tice of  the  courts  of  this  State,  a  party  might  appear  either 
in  propria  persona  or  by  attorney;  and  whenever  the  appear- 
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ance  of  an  attorney  is  entered  on  the  record,  it  is  always  con- 
sidered that  it  is  by  the  authority  of  the  party,  and  whatever 
is  done  in  the  progress  of  the  cause  by  such  attorney  is  con- 
sidered as  done  by  the  party  and  binding  upon  him;  and 
wh'ither  the  attorney  is  faithful  to  his  trust  or  not,  is  a  matter 
between  him  and  the  party,  his  client,  to  whom  he  is  respon- 
sible for  the  faithful  discharge  of  his  duty." 

These  stipulations  are  recognized  in  the  rules  of  this  court, 
with  the  single  provision  that  they  shall  be  in  writing  before 
the  court  will  take  notice  of  them.  They  effect  an  immense 
savins:  of  time  and  costs  bv  the  admission  of  facts.  In  mak- 
ing  them  the  counsel  are  conclusively  presumed  to  act  in 
behalf  and  by  the  authority  of  their  clients,  and  whatever  is 
done  by  them  is  esteemed  the  act  of  and  binding  on  their 
clients,  with  the  exception  that  an  attorney  oaunot  compro- 
mise a  case,  take  a  bond  for  the  debt,  or  anything  lees  than 
payment,  without  the  authority  of  the  client.  We  think  there 
is  no  earthly  objection  to  the  stipulation  first  signed  by  the 
attorney,  and  that  the  parties,  plaintiff  and  defendant,  were 
bound  by  it,  and  that  they  should  not  have  been  permitted 
to  repudiate  it. 

There  is  another  stipulation,  however,  to  be  found  in  the 
record  at  page  38,  signed  as  well  by  the  plaintiff  and  defend- 
ant as  by  their  respective  attorneys,  under  their  seals,  in  con- 
demnation of  which  a  great  deal  has  been  said  in  the  argn- 
ment  by  the  plaintift^'s  counsel. 

It  is  insisted  by  the  plaintiff's  counsel  that  it  contains 
features  of  so  improper  character  that  they  nullify  and  ren- 
der nugatory  whatever  benefit  the  defendant  might  otherwise 
have  derived  from  it.  It  has  been  urged  that  it  is  disrespect- 
ful to  the  court,  and  that  the  natural  effect  of  suoh  stipulations 
is  to  wrest  the  conduct  and  control  of  the  causes  from  the 
court  and  lodge  it  in  the  bands  of  the  attorneys. 

It  is  worthy  of  remark  that  this  stipulation  was  not  intro- 
duced to  the  court's  attention  by  the  attorneye,  and  was  not 
designed  to  be  presented  to  the  court,  but  that  it  appears  here 
by  the  act  of  the  plaintiff*  himself,  and  is  on  file  by  the  order 
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of  the  court.  Even  if  it  be  the  fact  that,  if  examined,  some 
portions  of  it  might  be  liable  to  some  of  the  criticisms  urged 
against  it,  yet  it  is  obvious  that  parties  might  make  agree- 
ments with  each  other  outsicU  the  case^  and  yet  concerning  it; 
ae,  they  may  write  letters  to  each  other  about  their  cases, 
which  might  be  quite  unsuitable  to  be  introduced  in  the  case, 
but  which,  if  it  appears  that  they  were  not  designed  to  be 
brought  to  the  attention  of  the  court,  it  would  seem  unwise 
and  unnecessary  to  visit  with  censure  should  they  happen  to 
be  brought  unintentionally  to  its  notice. 

With  respect  to  the  suggestion  that  to  withhold  censure  of* 
the  features  alluded  to  in  this  stipulation  would  be  to  en- 
courage attempts  to  take  the  management  of  the  business  of 
the  court  out  of  its  control,  we  may  refliark  that  we  have  no 
apprehension  that  any  such  improbable  attempt  wHl  be  made, 
and  the  danger  is  rather  imaginary  than  real.  It  is  enough 
to  say  that  if  it  ever  should  be  made  the  court  will  be  pre- 
pared to  meet  it. 

The  laws  impose  upon  this  court  the  final  responsibility  as 
to  the  order  of  business;  but  when  these  stipulations  are 
made  by  counsel  or  parties  and  acted  upon  by  the  court,  they 
become  the  act  of  the  court. 

But  surely  the  best  way  to  discbarge  the  possibility  of  such 
a. contingency  would  be  for  the  court  to  show  to  the  attorneys 
that  they  regard  them  as  gentlemen  whose  word  is  sacred 
when  once  pledged,  and  that  they  will  always  expect  and 
require  from  them  the  utmost  good  faith — uberrima  fides. 

Here  were  two  important  cases,  in  which  upwards  of  $400,- 
000  was  claimed,  affecting  the  interest  of  almost  every  man  in 
this  District.  A  very  lat^e  verdict  was  recovered.  Whether 
or  not  that  amount  was  properly  due,  of  course  is  not  for  us 
to  decide. 

Most  impoi'tant  questions  wereinvolved,  and  either  party, 
if  he  knew  the  trial  was  properly  about  to  proceed,  would 
naturally  fortify  himself  by  timely  preparation  of  the  law 
and  facts,  would  secure  the  attendance'  of  his  witnesses,  and 


616  Supreme  Court,  D.  C.     [From  1877 

Strang  v.  District  of  Columbia. 


make  all  preparations  commensurate  with  the  importance  of 
the  case. 

The  counsel  for  the  defendant  were  induced  by  force  of 
these  stipulations  to  believe,  and  had  a  right  to  believe,  that 
the  cases  would  not  be  pressed,  and  they  were,  therefore, 
altogether  unprepared  to  go  on  with  the  trial. 

Under  these  circumstances  the  conduct  of  the  plaintilf  in 
insisting  upon  the  repudiation  of  the  stipulation  which  he 
himself  had  signed  after  it  had  been  prepared  by  his  own 
counsel,  and  in  openly  stultifying  himself  by  insisting  he  did 
not  understand  the  effect  of  his  own  act  under  seal,  operated 
a  legal  surprise,  to  say  the  least,  upon  the  defendant 

In  our  opinion,  for  this  court  to  sustain  a  verdict  obtained 
under  such  circumstances  would  be  a  reproach  and  scandal 
to  the  administration  of  justice. 

There  are  other  very  important  questions  involved  in  this 
case,  which  are  distinctly  raised  by  the  bill  of  exceptions. 
One  is  as  to  the  liability  of  the  District  of  Columbia  to  pay 
for  the  underpinning  of  private  houses  in  Georgetown.  An- 
other, of  greater  importance  still,  is  whether  or  not  the  plaintiff 
was  entitled  to  credit  the  so-called  "  certificates  of  indebted- 
ness "  at  their  alleged  market  price,  instead  of  their  face 
value.  A  large  part  of  this  claim — some  $70,000 — appears 
to  depend  on  this  question. 

There  may  be  a  multitude  of  cases  of  a  similar  character 
growing  out  of  the  claims  of  the  hundreds  of  contractors  who 
have  had  dealings  with  the  city  government.  Now,  if  these 
important  questions  were  at  all  discussed  before  the  court  at 
the  trial  below,  they  certainly  were  not  discussed  by  counsel 
for  the  defendants,  and,  therefore,  so  far  as  they  were  con- 
cerned, they  went  svb  sUeniio  before  the  court  and  jury.  We 
might  decide  upon  them  now,  but,  as  the  argument  before  us 
was  confined  rather  to  other  points,  we  shall  forbear  to  ex- 
press an  opinion  upon  them,  preferring  that  they  shall  be 
properly  argued  on  the  new  trial  below. 

We  have  noticed  all  the  questions  which  we  think  it  im- 
portant to  decide  here,  and  we  decline  to  enter  upon  the 
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consideration  of  any  other  matters  not  involved  in  the  merits 
of  the  case. 

One  word  more.  It  is  always  within  the  discretion  of  the 
court,  in  awarding  a  new  trial,  to  grant  it  upon  terms;  and 
the  apportionment  of  the  costs  is  a  familiar  mode  of  exer- 
cising that  discretion.  We  have  considered- whether  we  should 
modify  what  would  otherwise  be  the  rule  in  this  case,  and 
have  come  to  the  conclusion  that  no  such  change  should  be 
made,  and  that  the  plaintiff  should  pay  the  costs  of  the  trial 
below,  and  of  these  motions,  which  necessarily  resulted  from 
his  own  faithless  act. 

The  judgment  of  the  court  is,  that  the  judgment  of  the 
court  below  be  stricken  out,  and  the  case  be  remanded  for  a 
new  trial. 


WILLIAM  NOTTINGHAM  v.  THE  BALTIMORE  AND  PO- 

TOMAC  RAILROAD  COMPANY. 

At  Law. — No.  15,016. 

I.  Certain  acts  of  Congress  authorized  the  Baltimore  and  Potomac  Rail- 
road Company  to  extend  its  line  of  i-ailtx)ad  into  the  DisM-ict  of 
Columbia,  and  along  K  street  in  the  city  of  Washington,  upon  the 
establi»*hed  grade  of  said  street.  The  plaintiff  was  a  lot-owner  on 
K  street,  and  sued  the  company  for  damage  caused  to  his  property 
by  the  neglect  of  the  company  to  provide  proper  means  to  carry  oft' 
the  water,  which  formed  into  pools  and  deep  holes  in  front  of  and 
near  said  property  in  consequence  of  the  embankment  of  the  road. 
That  said  etnbankment  also  rendered  tiie  plaintiit'^s  lots  inaccessible 
and  useless  as  places  of  business  or  residence  :  Held^  That  as  tlie 
road  was  built  in  conformity  to  a  grade  which  had  been  prescribed 
by  acts  of  Congress,  it  was  therefore  a  lawful  road,  and  the  damages 
resulting  tlierefrom  must  be  borne  by  tlie  lot-owners. 

n.  Had  such  road  been  constructed  witliout  law,  or  liad  it  not  bren 
constructed  In  tlie  manner  pn-scribed  by  law,  and  specnal  injury 
had  been  sustained  by  the  plaintiff',  this  would  have  been  a  good 
ground  for  damages. 

in.  Where  an  injury  is  the  result  of  a  common  nuisance,  it  is  not  a 
ground  of  action  (or  damages  unless  the  plaintiff  can  prove  some 
injur}'  to  iiimself,  of  a  character  ditlerent  in  kind  from  that  comtnon 
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injury  which  he  may  have  sustained  with  the  rest,  of  the  pu)>lic  by 
reason  of  such  nuisance.  And  this  special  injury  must  be  gome- 
thin^  not  merely  differing  in  degree,  but  in  kind,  from  tliat  which 
is  common  to  all.  This  doctiine  applied  in  a  case  where  it  is  sille^d 
that  milroad  crossings  at  the  junction  of  sti'eets  in  a  city  were 
neither  safe  nor  convenient  for  the  passage  and  transportation  at 
persons  and  property  across  and  along  the  same. 

STATEMENT   OF   THE   CASE. 

The  action  was  brought  by  the  plaintift'  to  recover  damages 
alleged  to  have  been  caused  by  the  defendant  in  constructing 
its  railroad  along  K  street,  in  the  city  of  Washington.  The 
plaintiff  is  the  owner  of  certain  Jots  at  and  about  the  inter- 
section of  Third  and  K  streets  and  Canal  and  K  streets, 
where  the  injury  complained  of  took  place.  The  pleadings 
in  the  cause,  and  the  acts  of  Congress  by  virtue  of  which  the 
company  extended  its  road  into  the  District  of  Columbia  and 
along  K  street,  are  sufficiently  set  forth  in  the  opinion  of  the 
court,  and  it  is  only  necessary  to  add  that  at  the  close  of  the 
testimony  the  court  instructed  the  jui'v  as  follows: 

"Ist.  If  the  jury  believe  from  the  whole  evidence  that  the 
plai!)titf  was  the  owner  of  the  real  estate  in  the  declai-iition 
described  at  the  time  of  the  construction  and  location  of  the 
defendant's  road  in  the  declaration  set  forth,  and  was  then, 
and  ever  since  then,  the  fee-simple  owner  thereof,  and  that 
the  said  road  upon  said  street  was  constructed  by  defendant 
upon  the  grade  established  by  law,  and  in  consequence  of  the 
construction  of  said  road  as  aforesaid  water  collected  near 
the  plaintiff's  said  property,  by  which  it  was  frequently 
flooded,  and  which  caused  holes,  gullies,  excavation,  gravel, 
tilth,  dirt,  and  mud  to  be  formed  and  to  collect  near  to  the 
said  property  of  the  plaintiff*,  rendering  the  same  difficult  of 
access,  inconvenient,  unpleasant,  and  uncomfortable,  and  sub- 
jecting the  plaintiff' to  annoyance  and  expense;  all  of  which 
the  defendant  might  have  prevented  by  the  exercise  of  proper 
skill  and  care  in  providing  reasonable  means  for  carrying  off 
the  same,  but  failed  to  do  so, — the  jury  should  find  for  the 
plaintiff'  and  allow  him  damages  commensurate  with  the  loss 
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and  iujury  he  has  sastaiDed  thereby,  for  one  year  previous  to 
the  bringing  of  this  suit. 

"  2d.  If  the  jury  believe  fronii  the  evidence  that  the  defend- 
ant, at  the  intersection  of  Third  and  K  streets,  failed  to  provide 
proper  crossings  and  passage-ways,  and  at  the  intersection  of 
Canal  and  £  streets  failed  to  provide  either  crossings  or  pas- 
sage-ways, and  they  further  believe  that  the  said  Canal  street,  at 
the  said  intersection  with  K,  was,  anterior  to  the  construction 
of  defendant's  said  road,  used  as  a  public  street,  and  in  con- 
sequence of  their  said  failure  to  provide  proper  crossings  and 
passage-ways,  the  said  property  of  the  plaintrtt*  was  rendered 
inaccessible,  or  difficult  and  dangerous  of  access  for  vehicles 
of  any  kind,  thereby  causing  to  the  plaintiff  in  the  use  and 
enjoyment  of  his  said  property  special  and  peculiar  damages, 
then  they  shall  tiud  for  the  plaintiif,  and  asseSvS  his  danjages 
commensurate  with  the  loss  and  inconvenience  he  has  sus- 
tained thereby,  for  one  year  previous  to  the  bringing  of  this 
suit." 

Exceptions  were  noted  to  the  granting  of  these  prayers, 
and  the  chief  justice  presiding  at  the  tiial,  in  addition  thereto, 
instructed  the  jury,  among  other  things,  as  follows: 

"You  will  inquire  what  material  damage  to  the  comfort; 
damage  to  the  health,  if  any  damage  has  been  sustained  there*; 
damage  to  the  ci>nvenience  of  access  to  the  habitation  of  the 
plaintiff;  and  when  you  have  found  out  what  it  is,  as  well  as 
you  can,  in  light  of  the  proof  before  you,  and  when  you  have 
found  out  that  the  defendant  is  the  cause  of  it,  report  it  here 
in  favor  of  the  plaintiff  in  that  amount.  If,  on  the  other  hand, 
you  should  lind  that  the  defendant  entered  mto  the  occupa- 
tion of  that  street  for  railroad  purposes  under  the  license  of 
the  law,  and  in  laying  the  foundations  for  its  track  increased 
the  altitude  of  the  street  in  its  grade,  and  provided  adequate 
and  ample  means  for  the  escape  of  the  water,  you  will  find  a 
verdict  for  the  defendant. 

"Again,  if  you  find  from  the  testimony  that  the  defend- 
ant did  not  provide  a  reasonable,  secure,  and  comfortable 
crossing,  or,  in  the  language  of  the  law,  proper  crossing  at 
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the  intersection  of  the  streets  across  which  they  travelled 
with  their  railroad,  and,  in  addition,  find  that  the  neglect  to 
make  that  crossing  had  an  individual  effect  to  prevent  the 
plaintiff's  access  to  his  property,  as  distinguished  from  the 
embarrassment  to  the  community  at  large — for  that  is  what 
this  distinction  we  have  been  talking  about  means — ^you  will 
add  that  to  the  account  of  damages  that  relate  to  the  crossing 
of  K  street." 

To  which  instructions  the  defendant,  by  its  counsel,  then 
and  there,  and  before  the  jury  retired,  duly  excepted;  which 
exception  was  noted  upon  the  minutes  of  the  court. 

The  verdict  of  the  jury  was  for  the  plaintiff  for  the  sum  of 
five  hundred  dollars. 

The  defendant  now  moves  for  a  new  trial  on  the  foregoing 
exceptions,  which  have  been  duly  signed  and  sealed. 

James  McD.  Carrington  and  E.  C.  Carringion^  for  plaintiff. 

In  support  of  the  two  propositions — first,  that  a  railroad 
company  is  responsible  to  a  citizen  for  injury  to  his  property 
resulting  from  the  negligent  and  unskillful  construction  or 
management  and  conduct  of  its  road;  second,  that  a  railroad 
company  creating  a  nuisance,  not  the  natural  and  necessary 
consequence  of  its  business,  but  resulting  from  negligence, 
either  in  the  construction  or  management  of  its  road,  or  in 
the  commission  of  some  act  prohibited  by  law,  or  in  the  omis- 
sion of  some  act  required  by  law,  is  responsible  in  daniages 
to  the  citizen  who  suffers  thereby  special  and  peculiar  dam- 
ages, that  is  to  say,  damages  different  from  the  community 
ffenerallv,  or  orreater  than  anv  one  else  in  the  community — 
the  plaintiff,  by  his  counsel,  refers  to  the  following  authori- 
ties; Tfite  V.  Ohio  and.  Mississippi  Railroad,  Porter,  7  Ind., 
479,  38;  Lackhmd  v.  Nortk  Missouri  Railroad,  81  Mo.,  180; 
Fletcher  v.  Auburn  and  Syracuse  Railroad,  25  N.  Y.,  462; 
Gray  v.  St  Paul  and  Pacific  Railroad,  13  Minn.,  315;  Parrot 
V.  Cincinnati,  Hamilton  and  Dayton  Railroad,  10  Ohio,  624; 
Protzman  v.  Indianapolis  Railroad,  9  Ind.,  467;  Gorman  v. 
Pacific  Railroad,  26  Mo.,  441 ;  Judson\v,  New  York  and  New 
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Jersey  Bailroadf  29  Conn.,  434;  Brook  v.  Conneciicat  B/dlroad, 
85  Vt.,  373 ;  Livingston  v.  Mayor  of  New  Yorky  2  Best  and 
Smith,  616;  8  Wendell,  85;  Montfard  v,  Domild,  9  Ohio, 
165;  Laws  of  Maryland,  1863;  Hilliard  on  Law  of  Torts, 
vols.  1  and  2. 

Enoch  Totteriy  for  defendant. 

Li  order  to  sustain  an  action  of  the  kind  set  out  in  the 
declaration  in  this  case,  the  plaintiff  must  allege  and  prove 
injury  special  and  peculiar  to  himself,  and  of  a  kind  different 
from  the  injuries  sustained  by  the  community  or  individuals 
generally  situated  like  himself,  in  reference  to  the  alleged 
nuisance.  To  be  recoverable,  the  damages  must  be  peculiar 
and  special  as  distinguished  from  the  injury  and  damage  to 
the  general  public.  It  is  immaterial  that  he  may  have  suf- 
fered in  a  greater  degree  or  more  frequently  than  his  neigh- 
bors. The  damage  must  not  only  be  special,  but  it  must  be 
shown  by  specially  alleged  facts  as  distinguished  from  general 
damages  which  necessarily  follow  the  acts  in  the  declaration 
complained  of.  The  damages  must  be  definable,  and  defined, 
specified,  and  described  in  the  declaration,  and  established 
by  the  proofs. 

This  proposition  was  argued  at  great  length  and  the  fol- 
lowing authorities  cited:  Wood's  Law  of  Nuisance,  sees.  621, 
632,  858  ;  Vnnderslice  v.  Newton;  4  N.  Y.,  130  ;  18  Minn.,  92 ; 
Thayer  v.  Brown,  19  Minn.,  514;  Quincy  Canal  v.  Newcombj 
7  Mete,  283 ;  (yBrien  v.  St.  Paul,  18  Minn.,  180 ;  Barnard 
V.  Conri.  R.  i?.,  7  Cush.,  510,  255 ;  Iron  Co.  v.  R.  R.,  5  Allen, 
224 ;  53  N.  Y.,  152 ;  13  Allen,*94  ;  Paine  v.  Dart,  7  Cow.,  609 ; 
Parker  v.  City,  11  Grey,  354;  Farling  v.  Peters,  3  Me.,  491. 

Mr.  Justice  Wylie  delivered  the  opinion  of  the  court: 

The  company,  defendant  in  this  case,  was  incorporated  by 

act  of  the  State  of  Maryland  passed  the  6th  of  May,  1853, 

but  no  act  of  Congress  was  obtained  allowing  the  extension 

of  the  road  into  the  District  of  Columbia  until  the  passage  of 
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the  act  approved*  February  5,  1867.  (14  Stats,  at  L.,  187.) 
By  the  third  section  of  the  act  it  was  provided;  "  That  when- 
ever the  said  company,  in  the  construction  of  a  railroad  into 
or  within  the  said  District,  as  authorized  by  this  act,  shall  find 
it  necessary  to  cross  or  intersect  any  established  road,  street, 
or  other  way,  it  shall  be  the  duty  of  said  company  so  to  con- 
struct the  said  railroad  across  such  established  road,  street,  or 
other  way  as  not  to  impede  the  passage  or  transportation  of 
persons  or  property  along  the  same ;  and  when  it  shall  be 
necessary  to  pass  the  said  railroad  through  the  land  of  any 
individual  within  the  said  District,  it  shall  also  be  the  duty  of 
said  company  to  provide  for  such  individual  proper  wagon- 
ways  across  the  said  railroad  from  one  part  of  his  land  to 
another ;  but  nothing  herein  contained  shall  be  so  construed 
as  to  authorize  entry  by  said  company  upon  any  lot  or  square, 
or  upon  any  part  of  any  lot  or  square,  owned  by  the  United 
States  within  the  limits  of  the  city  of  Washington,  for  the 
purpose  of  locating  or  constructing  the  said  road,  or  of  exca- 
vating the  same,  or  for  the  purpose  of  taking  therefrom  any 
materials,  or  for  an}'  other  purpose  or  uses  whatsoever;  but 
the  said  company,  in  passing  into  the  District  aforesaid  and 
constructing  the  said  road  within  the  same,  shall  enter  the 
city  of  Washington  at  such  place,  and  shall  pass  along  such 
public  street  or  alley  to  such  point  or  terminus  within  the 
said  city,  as  may  be  allowed  by  Congress  upon  presentation 
of  survey  and  map  of  proposed  location  of  said  road :  Pro- 
vided,  That  the  level  of  said  road  within  said  city  shall  con- 
form to  the  present  gradation  of  the  streets,  unless  Congress 
shall  authorize  a  diiferent  level." 

By  an  act  of  Congress  approved  March  18,  1869,  two 
routes  were  designated,  by  either  of  which  the  company  was 
authorized  to  enter  and  construct  its  road  within  the  city  of 
Washington.  ' 

By  another  act  approved  March  25,  1870,  (16  Stats,  at 
Large,  78,)  this  option  was  extended  to  a  third  route,  and  by 
this  route  the  road  was  subsequently  constructed,  passing 
along  K  street  and  in  front  of  the  property  of  the  plaintifli 


to  1879.]  SuPRBMB  Court,  D.  C.  528 


Nottingham  v.  B,  and  P.  Railroad  Company, 

lyifig  between  Third  street  east  and  Canal  street,  in  squares 
767  and  768.  This  third  route  diftered  but  little  from  one 
of  those  which  had  been  designated  by  the  act  of  March  18, 
1869,  and  which  was  generally  known  as  the  Virginia  ave- 
nue and  K  street  route. 

After  this  came  the  ordinance  of  the  late  corporation  of 
Washington,  passed  May  31,  1870,  designating  the  K  street 
route  for  the  road,  with  some  further  but  not  inconsistent 
provisions,  accordTng  to  a  certain  plan  and  profile  of  the 
road  which  had  been  prepared  by  the  company. 

This  ordinance  contains  the  further  provision  that  the  com- 
pany shall  "  be  permitted  to  change  the  grade  of  certain 
streets  at  certain  points,  as  designated  on  said  profile  and 
plan,  so  that  the  grades  shall  conform  to  the  blue  figures  on 
said  plan,  and  shall  be  so  laid  down  upon  the  books  in  the 
city  surveyor's  office  as  the  established  grades." 

A  proviso  required  that  "  whenever  sewers,  gutters,  curb- 
stones, or  sidew^alks,  or  flag  footways,  gas  or  water  pipes,  are 
disturbed  or  moved  by  the  said  company,  the  same  shall  be 
rebuilt  in  a  proper  and  satisfactory  manner  at  the  expense  of 
the  said  company,  and  without  cost  or  loss  to  any  citizen  or 
to  the  corporation  of  Washington." 

And  this  ordinance  seems  to  have  been  ratified  by  act  of 
Congress  approved  May  21,  1872,  entitled  "An  act  to  con- 
firm the  action  of  the  board  of  aldermen  and  common  coun- 
cil of  the  city  of  Washington  designating  a  depot  site  for  the 
Baltimore  and  Potomac  Railroad  Company,  and  for  other 
purposes." 

Under  authority  thus  conferred,  the  company  built  its  road 
in  front  of  plaintiff's  lots,  at  an  elevation  of  two  feet  above 
the  original  grade,  such  elevation  being  in  conformity  to  the 
new  grade. 

The  first  count  in  the  declaration  avers  that  damages  had 
been  sustained  by  the  plaintiff  from  two  causes :  first,  that 
access  to  the  front  of  his  property  had  been  rendered  diffi- 
cult by  the  elevation  of  the  road  in  front  of  the  property ; 
and  second,  diat,  in  consequence  of  the  construction  of  the 
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road  at  said  elevation,  the  water  which  otherwise  would  have 
remained  upon  the  street,  or  flowed  off  in  a  different  direo 
tion,  had  been  turned  aside,  overflowing  his  lots  atid  filling 
the  basements  of  his  houses.  It  is  not  averred  in  the  decla- 
ration, nor  was  there  any  evidence  to  show  the  existence  of 
any  spring  of  water  or  water-course  upon  or  near  the  prop- 
erty in  question.  The  overflow  complained  of  was  occasional, 
and  the  result  of  rains  when  these  were  heavy. 

It  is  manifest  that  both  these  grounds  of  complaint  were 
results  caused  by  the  construction  of  the  road  in  the  manner 
authorized  by  law.  The  fee-simple  of  the  street  belonged  to 
the  United  States,  and  the  road  was  built  according  to  a 
grade  which  had  been  prescribed  both  by  the  city  authorities 
and  by  Congress.  It  was  a  lawful  rdlid,  therefore,  and  the 
consequences  complained  of  would  have  been  the  same  had 
a  road  of  any  other  description  been  so  constructed. 

In  all  such  cases  the  damages  must  be  borne  by  the  lot- 
owners.  They  buy  their  property  with  a  knowledge  of  that 
risk.  If  they  would  avoid  damage  from  the  overflow  of 
water,  they  must  fill  up  their  lots;  and,  generally,  they  are 
not  losers  by  the  change,  as  the  property  is  enhanced  in  value. 
Even  special  injury  in  such  a  case  is  no  ground  for  damages ; 
as,  if  a  plaintiff  were  to  bring  his  action  for  having  fallen 
down  and  broken  a  limb  in  crossing  the  tracks,  this  would 
not  entitle  him  to  recover,  for  the  reason  that  the  road  was 
there  by  authority  of  law.  In  The  Eleanor,  2  Wheat.,  358, 
it  is  said  by  the  Supreme  Court  that  "  whatever  may  be  the 
injury  that  casually  results  to  an  individual  from  the  act  of 
another  while  pursuing  the  reasonable  exercise  of  an  estab- 
lished right,  it  is  his  misfortune.  The  law  pronounces  it 
damnum  absque  injuria,  and  the  individual  from  whose  act  it 
proceeds  is  liable  neither  at  law  nor  in  the  forum  of  con- 
science." "  In  cases  of  this  nature  a  loss  or  damage  is,  in- 
deed, sustained  by  the  plaintiff',  but  it  results  from  an  act 
done  by  another  free  and  responsible  being  which  is  neither 
unjust  nor  illegal."     (Broom*s  Legal  Maxims,  151.) 

Had  the  road  in  question  been  constructed  without  au- 
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thority  of  law,  or  had  it  not  been  constructed  in  the  manner 
prescribed  by  law,  and  special  injury  had  thereby  been  done 
to  the  plaintift'  or  his  property,  this  would  have  been  good 
ground  for  damages;  but  in  the  present  instance  no  such 
violation  of  duty  on  the  part  of  the  defendant  has  been  al- 
leged in  the  declaration  or  appears  in  the  evidence. 

The  obligations  which  the  defendant  was  under  in  this  re- 
spect are  found  in  the  proviso  to  the  city  ordinance,  in  these 
words:  "  Whenever  sewers,  gutters,  curbstones,  or  sidewalks, 
or  flag  footways,  gas  or  water  pipes,  are  disturbed  or  moved 
by  the  said  company,  the  same  shall  be  rebuilt  in  a  proper 
and  satisfactory  manner  at  the  expense  of  the  said  railroad 
company,  and  without  cost  or  loss  to  any  citizen  or  to  the 
corporation  of  Washington." 

The  declaration  in  the  present  case,  however,  contains  no 
averment  thai  defendant  had  been  derelict  in  duty  in  any  of 
these  respects,  nor  does  the  evidence  in  the  record  show  such 
neglect. 

Under  this  first  count,  plaintiff's  cause  of  action  has  no 
other  foundation  than  certain  injuries  to  his  property  alleged 
to  have  resulted  from  the  lawful  construction  of  the  road  by 
the  defendant. 

We  now  proceed  to  consider  plaintiff's  case  as  set  out  in 
the  second  count  of  his  declaration. 

By  the  third  section  of  the  act  of  February  5,  1867,  it  was 
declared  "  that  whenever  the  said  company,  in  the  construc- 
tion of  a  railroad  into  or  within  the  said  District,  as  author- 
ized by  this  act,  shall  find  it  necessary  to  cross  or  intersect 
any  established  road,  street,  or  other  way,  it  shall  be  the  duty 
of  said  company  so  to  construct  the  said  railroad  across  such 
established  road,  street,  or  other  way  as  not  to  impede  the 
passage  or  transportation  of  persons  or  property  along  the 


same." 


The  second  count  charges  that  defendant  had  not  observed 
this  injunction  of  the  law  by  its  failure  to  construct  proper 
crossings  at  the  intersections  of  its  road  with  Third  and  Canal 
streets  respectively,  in  consequence  whereof  the  plaintiff  "  has 
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suffered  damages  and  been  greatly  injured  in  his  said  estate, 
the  same  being  greatly  diminished  in  value  thereby,  and  has 
been  injured  in  the  use  and  enjoj'ment  of  his  said  property, 
as  hereinbefore  alleged  and  set  forth;  and  that  he  and  his 
said  property  have  been  greatly  damaged  thereby,  to  wit,  in 
the  sum  of  five  thousand  dollars." 

Here  is  a  violation  of  law  plainly  alleged.  The  injury, 
however,  was  one  which  affected  the  whole  public  as  well  as 
the  plaintiff,  the  latter  no  otherwise  nor  in  any  greater  degree 
than  others,  except  that  his  inconvenience  was  necessarily 
greater  than  theirs,  in  consequence  of  the  location  of  his 
property  at  the  junction  of  the  streets. 

The  failure  of  defeindant  to  construct  proper  crossings  at 
those  points  is  alleged  to  have  been  an  injury  to  the  whole 
public,  as  the  count  avers  that  **  this  portion  of  their  said  road 
is  neither  safe  nor  convenient  for  the  passage  and  transporta- 
tion of  persons  and  property  across  and  along  the  same." 

Had  the  plaintiff  alleged  any  particular  and  special  in- 
jury, either  to  himself  or  his  property,  in  consequence  of 
the  nuisance,  and  proved  his  case,  he  would  have  been  enti- 
tled to  damc^es;  but  on  that  point  the  only  allegation  is  that 
his  property  at  that  place  had  been  greatly  diminished  in 
value,  and  that  he  had  been  injured  in  its  use  and  enjoyment 
"  as  hereinbefore  set  forth."  Now,  the  damage  "  hereinbefore 
set  forth"  must  refer  to  the  first  count  of  the  declaration, 
and  there,  as  has  been  shown,  the  damage  alleged  was  such 
only  as  was  the  inevitable  result  from  the  lawful  construe* 
tion  of  the  road.  Certainly  here  is  no  such  special  case  al- 
leged as  can  enable  the  plaintiff  to  maintain  an  action  tor 
damages  resulting  from  the  existence  of  a  public  nuisance. 
The  plaintift*'s  inconvenience  from  this  nuisance  may  have 
been  greater  than  that  of  the  public  generally,  but  even  that 
is  not  alleged  in  this  count.  On  this  subject  the  authorities 
are  very  numerous.  We  adopt  the  rule  as  laid  down  by 
Chief  Justice  Shaw  in  Thayer  v.  Boston^  19  Pick,  514,  as 
follows:  "It  is  a  well-settled 'rule  of  law,  that  if  an  individ- 
ual suffsr  special  damage  by  any  unlawful  act  in  obstructing 
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a  highway,  he  shall  have  his  action,  although  the  party  doing 
the  act  is  liable  to  an  indictment.  But  without  such  special 
damage,  although  the  act  is  unlawful,  and  although  more  in- 
jurious to  one  proprietor,  on  account  of  his  proximity  to  the 
highway,  than  another,  still  he  cannot  have  an  action,  be- 
cause actions  would  thereby  be  multiplied  indefinitely ;  but 
the  offender  shall  be  prosecuted  by  indictment,  by  ^yhioh  the 
offense  shall  be  punished  and  the  wrong  redressed  once  for 
all.  What  is  special  damage  to  sustain,  the  pa^  quod  and 
enable  one  to  have  his  several  actions  for  an  injury  common 
to  the  whole  community,  is  often  a  difficult  question.  It 
seems  to  be  settled  by  authorities  that  it  must  be  something 
not  merely  differing  in  degree,  but  in  kind,  from  that  which 
must  be  deemed  common  to  all."  (See  Stetson  v.  Faxon,  Id., 
147 ;  Proprietors  of  Quivcy  Canal  Co.  v.  Neiocombj  7  Mete, 
283 ;  Barnard  v.  Connecticut  River  Railroad  Co,,  7  Gush.,  610; 
Smith  V.  Boston^  7  Gush.,  225 ;  Fall  River  Iron  Co,  v.  OM  Co/* 
07?^  Railroad  Co.,  5  Allen,  224;  Paine  v.  Dart,  7  Gow.,  609; 
Wood  on  Nuisances,  sees.  621,  858,  873,  829.) 

Since  this  case  was  argued,  the  case  of  Lynch  v.  The  Mayor 
of  New  York  has  been  brought  to  our  attention,  as  published 
in  «  The  Albany  Law  Journal "  of  March  1, 1879.  The  opin- 
ion of  the  Gourt  of  Appeals  of  New  York  in  this  case  was 
delivered  by  Mr.  Justice  Earl,  and  the  doctrine  held  is  well 
stated  in  the  syllabus,  as  follows:  *'The  complaint  in  an  ac- 
tion against  a  city  alleged  that  the  plaintiff'  was  the  owner 
of  a  lot  in  a  city  near  a  certain  avenue ;  that  the  defendant 
caused  the  grade  of  such  avenue  to  be  raised,  but  failed  to 
provide  any  means  for  carrying  oft'  the  rain-water,  by  reason 
whereof  such  rain-water  flowed  from  the  said  avemie  upon 
the  plaintiff's  lot  to  his  damage :  held,  not  to  state  a  cause  of 
action.  A  city  has  at  least  the  same  right  to  improve  its 
property  as  a  private  owner;  and  so  long  as  the  surface 
water  is  not  collected  into  a  channel,  and  thrown  upon  an- 
other's land,  the  city  is  not  liable."  Vanderwiele  v.  Taylor, 
65  N.  Y.,  341,  and  Gannon  v.  Hargadon,  10  Allen,  106,  are 
cited  in  the  opinion  for  this  doctrine. 
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We  think,  therefore,  that  both  the  prayers  on  behalf  of 
the  plaintiff  ought  to  have  been  refused,  and  that  the  charge 
of  the  court  as  excepted  to  was  also  erroneous. 

It  is  hardly  necessary  to  examine  the  instructions  asked 
for  by  the  defendant,  as,  for  the  most  part,  they  were  the 
converse  of  the  propositions  contained  in  those  of  the  plain- 
tiff', and  ought,  therefore,  we  think,  to  have  been  granted. 
One  or  two  of  them,  perhaps,  were  objectionable  in  some 
respects,  but  not  so  in  respect  of  the  substantial  matters  in 
controversy. 

Being  of  opinion,  therefore — 

1st.  That  no  one  is  liable  to  another  in  damages  for  doing 
with  his  own  whatever  he  is  permitted  to  do  by  law ;  nor  is 
liable  in  damages  for  not  doing  in  behalf  of  another  that 
which  he  is  under  no  obligation  to  do ;  and  that  if  loss  hap- 
pen to  another  in  either  of  these  contingencies,  such  loss 
must  rest  where  it  has  fallen — that  it  is  a  case  of  damnum 
absque  injuria. 

2d.  That  where  the  injury  is  the  result  of  a  common  nui- 
sance, it  is  not  a  ground  of  action  for  damages  unless  the 
plaintiff'  can  prove  some  iniury  to  himself  of  a  character  dif- 
ferent in  kind  from  that  common  injury  which  he  may  have 
sustained  with  the  rest  of  the  public  by  reason  of  such  nui- 
sance. 

8d.  Being  of  opinion,  also,  that  the  case  made  by  the 
present  plaintiff*,  both  in  his  declaration  and  his  proofs,  is 
faulty  in  each  of  these  respects,  we  think  the  judgment  should 
be  reversed  and  a  new  trial  awarded.  It  may  not  be  impos- 
sible to  cure  or  supply  these  defects,  and  for  that  reason  this 
opportunity  is  given. 
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THE  FREEDMAN'S  SAVINGS  AND  TRUST  COMPANY  v. 
ROBERT  P.  DODGE,  PHILIP  A.  DARNEILLE,  FRED- 
ERICK W.  JONES,  WILLIAM  L.  DUNLOP,  AND  EMI- 
LIE  M.  DARNEILLE. 

Equity.— No.  3217. 

A  decree  was  passed  for  the  sale  of  raal  estate  described  in  a  deed  of 
trust,  and  that  complahiant  should  recover  of  the  defendant  any 
deficienc}'  over  and  above  the  proceeds  of  sale.  The  decree  was 
upon  appeal  affirmed  by  the  Supreme  Coin*t  of  the  United  States, 
and  the  case  remanded  to  this  court ;  and  the  proceeds  of  sale  being 
insufficient  to  pay  the  debt,  a  personal  judgment  against  the  defend- 
ant was  allowed,  in  conformity  with  the  original  deci*ee. 

STATEMENT   OF  THE   CASE. 

The  Freedman's  Savings  and  Trust  Company  filed  the 
original  bill,  praying  to  set  aside  a  release  of  a  trust  deed  on 
the  ground  of  fraud  in  its  execution.  On  the  19th  day  of  Jan- 
uary, 1869,  the  defendant  Dodge  made  three  promissory  notes 
in  the  sum  of  $13,000,  payable  to  the  order  of  one  Benjamin 
Darby,  and  at  the  same  time,  with  his  wife,  executed  and 
delivered  to  the  defendants  Jones  and  Darneille  the  deed  of 
trust  in  question,  on  certain  real  estate  in  the  city  of  George- 
town, to  secure  the  payment  of  said  notes.  The  latter  were 
endorsed  by  said  Darby,  and  were  for  a  valuable  considera- 
tion sold  and  delivered  to  the  complainant,  and  have  ever 
since  belonged  to  it.  The  bill  then  alleges  that  on  or  about 
the  22d  day  of  July,  1871,  the  said  Jones  and  Darneille,  with- 
out the  knowledge,  authority,  or  consent,  and  in  fraud  of  the 
rights  of  the  complainant,  and  while  the  complainant  was  the 
bolder  and  owner  of  the  notes,  executed  and  delivered  to 
said  Dodge  a  release  bearing  date  December  31, 1870,  of  the 
said  deed  of  trust,  and  thereby  undertook  to  discharge  the 
real  estate  embraced  therein  from  the  operation  of  said  trust, 
and  that  said  Dodge,  Jones,  and  Darneille  knew  that  the 
notes  were  then  due  and  unpaid,  and  that  they  were  the  prop- 
erty of  and  held  by  the  complaitvant.  The  bill  concludes  with 
34 
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a  prayer  that  the  release  be  decreed  to  be  null  and  void,  and 
of  no  ettect  as  against  the  complainant,  and  that  the  real  es- 
tate be  sold  under  the  decree  of  this  court,  and  that  out  of 
the  proceeds  the  amount  due  the  complainant  on  said  notes 
be  paid;  and  that  complainant  may  have  a  judgment  against 
said  Dodge,  and  execution  thereof  as  at  law.  The  cause  was 
heard  at  the  special  term  upon  pleadings  and  proofs,  and  the 
bill  dismissed.  The  general  terra  reversed  this  determina- 
tion, and  passed  a  decree  annulling  the  release,  and  setting 
aside  two  other  conveyances  of  the  property  that  had  been 
made  b^'  the  parties,  and  directed  the  sale  of  the  property  in 
parcels,  and  that  the  proceeds  arising  from  such  sale  should 
be  applied  to  the  extinguishment  of  the  amount  due  upon  the 
said  promissory  notes.  The  decree  then  provides  that  "  the 
plaintiff  have  and  recover  of  the  defendant  Robert  P.  Dodge 
whatever  amount  may  remain  due  upon  the  three  promissory 
notes  mentioned  and  described  in  the  bill  of  complainant, 
and  made  by  the  said  Eobert  P.  Dodge  after  the  application 
thereto  of  the  proceeds  of  said  sales,  together  with  the  costs 
of  this  suit,  and  that  the  said  plaintiff"  have  execution  there- 
for as  at  law." 

Prom  this  decree  an  appeal  was  taken  to  the  Supreme 
Court  of  the  United  States,  and  it  was  there  affirmed.  (2 
Otto,  370.)  Upon  the  remittitur  of  the  case  to  this  court,  an 
application  was  made  on  the  decree  of  the  general  term,  and 
on  the  decree  of  the  Supreme  Court  of  the  United  States 
affirming  same,  for  the  appointment  of  a  trustee  to  sell  the 
property;  and  on  the  14th  day  of  March,  1877,  an  order  was 
passed  appointing  a  trustee,  and  directing  the  manner  of  his 
proceedings  in  conducting  such  sale.  The  report  of  the  trustee 
being  made,  a  reference  to  the  auditor  took  place  to  state  his 
account  and  to  make  the  proper  distribntion  of  the  fund. 
The  report  of  the  auditor  shows  that  the  proceeds  of  the  sale 
are  insufficient  to  pay  the  debt  and  interest  thereon,  and  that 
such  deficiency  amounts  to  over  the  sum  of  J7,000.  A  mo- 
tion was  then  made  in  the  special  term  for  a  personal  judg- 
ment against  the  defendant  Dodge  for  the  amount  of  the 
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deficiency,  as  provided  for  in  the  decree  of  the  general  terra, 
and  that  motion  has  been  certified  here  to  be  heard  in  the 
first  instance. 

■ 

Enoch  Totieriy  for  complainant. 

Courts  of  equity  have  always  rendered  judgments  for  the 
payment  of  money,  and  their  rules  provide  for  the  enforce- 
ment of  such  judgments. 

In  the  courts  of  equity  in  England,  a  decree  for  the  pay- 
ment of  a  specific  sum  of  money  has  the  effect  of  a  judgment 
at  law,  and  may  be  enforced  by  a  writ  oi  fieri  facias.  (Adams 
Eq.,  395 ;  2  Dan.  Ch.  Pr.,  1020.)  By  the  eighth  rule  in  equity 
prescribed  by  the  Supreme  Court  of  the  United  States,  it  is 
provided  that  in  cases  where  the  decree  is  solely  for  the  pay- 
ment of  money,  the  final  process  for  its  execution  shall  be  a 
writ  of  execution  in  the  form  used  in  suits  at  common  law  in 
actions  of  assumpsit 

Our  own  rule  on  this  subject  is  as  follows:  "Final  process 
to  execute  any  decree  may,  if  the  decree  be  solely  for  the 
payment  of  money,  be  by  a  writ  of  fieri  faciaSy  or  by  seques- 
tration attachment  against  real  estate,  goods,  chattels,  or 
credits  of  the  defendant."     (Eq.  Rule  84.) 

It  seems  to  be  clear  that,  according  to  the  equity  practice 
which  has  prevailed  from  time  immemorial,  and  which  now 
prevails,  this  court  has  not  only  the  power,  but  it  is  its  plain 
duty,  to  render  a  pej^onal  judgment  for  the  balance  due  on 
the  noted.  The  whole  case  is  before  the  court,  and  the  facts 
are  undisputed.  The  balance  due  has  been  ascertained.  In 
addition  to  the  force  of  precedents  and  immemorial  usage, 
we  have  a  statute  prescribing  the  method  of  proceeding  in 
cases  of  this  kind.  The  tenth  section  of  the  act  of  February 
22, 1867,  provides  that  "the  proceeding  to  enforce  any  lien 
shall  be  by  bill  or  petition  in  equity,  and  the  decree,  besides 
subjecting  the  thing  upon  which  the  lien  has  attached  to  the 
satisfaction  of  the  plaintiff's  demand  against  the  defendant, 
shall  adjudge  that  the  plaintiff  recover  his  demand  against 
the  defendant,  and  that  he  may  have  execution  thereof  as  at 
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law."     (14  Stats.,  404 ;  Rev.  Stats.  D.  C,  sec.  808.)    The 
decree  in  this  case  was  framed  upon  this  statute, 

W.  8.  CoXy  for  defendant  Dodge. 

The  decree  in  personam  was  interlocutory.  It  simply  de- 
clared that  ,in  a  contingency  which  might  never  have  occur- 
red, to  wit,  the  failure  of  the  proceeds  of  sale  to  satisfy  the 
debt,  the  plaintiff  should  recover  of  the  defendant  a  sura  yet 
to  be  ascertained.  It  is  evident  that  no  execution  could  issue 
on  such  a  decree,  and  that  a  further  decree  is  necessary  there- 
for. The  distinction  between  final  and  interlocutory  decrees 
is  clearly  drawn  by  the  Supreme  Court  of  the  United  States. 
A  decree  is  final  which  leaves  nothing  to  be  litigated  between 
the  parties  and  awards  execution.  (  Witenbwrg  v.  United  States^ 
5  Wall,  819 ;  Bernard  v.  Gibson,  7  How.,  650 ;  Chace  v.  Vas- 
quez,  11  Wheat,  429;  Young  v.  Smith,  15  Pet,  287;  Perkins 
V.  Fourinquety  6  How.,  206 ;  Craighead  v.  Wilson,  18  How.,  199 ; 
Beebe  v.  Russell,  19  How.,  283 ;  FareUy  v.  Woodfolk,  Id.,  288.) 

The  decree  in  personam  is  erroneous,  and  was  inadvertently 
passed  without  argument  or  special  consideration.  This  bill 
was  filed,  primarily,  to  set  aside  a  release  of  a  deed  of  trust 
and  to  reinstate  the  trust.  Incidentally,  the  bill  went  further, 
and  prayed  that  the  property  might  be  sold  under  decree  of 
the  court.  The  highest  effect  that  can  be  given  to  the  case 
in  favor  of  the  complainant  is  to  treat  it  as  a  foreclosure  suit. 
But  in  such  a  suit  a  court  of  equity  cannot  give  a  personal 
decree  against  the  mortgagor,  according  to  the  general  prin- 
ciples and  practice  of  equity.  {Noonan  v.  Lee,  2  Black,  600 ; 
Orchard  v.  Hughes,  1  Wall.,  77.)  It  may  be  supposed  to  be 
authorized  by  act  of  Congress  of  February  22, 1867,  chapter 
64,  volume  10 ;  but  this  is  clearly  an  error. 

The  decree  in  personam  being  erroneous,  and  being  merely 
interlocutory,  the  court  ought  not  to  enforce  it  by  a  final 
decree,  if  it  can  be  avoided,  and  it  can  be  by  either  rescind- 
ing or  disregarding  it  Thus  it  was  held,  in  Fourinquet  v.  Per- 
kins, 16  How.,  82,  that  where  a  case  is  before  the  court  on 
final  hearing,  the  judge  may  reverse  his  former  decision  in 
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the  cause  and  dismiss  the  bill  if  justice  requires  it;  all  pre- 
vious interlocutory  orders  are  open  for  revision.  In  that  case, 
after  an  interlocutory  decree  bad  been  passed,  a  decision  by 
the  Supreme  Court  in  another  case  showed  it  to  be  erro- 
neous ;  wherefore  it  was  reversed  by  the  same  court  which 
rendered  it. 

Mr.  Justice  MacArthur  delivered  the  opinion  of  the  court. 
After  stating  the  case,  he  continued  as  follows: 

The  first  objection  made  to  this  motion  is,  that  the  portion 
of  the  original  decree  directing  that  the  complainant  have 
and  recover  of  the  defendant  Dodge  any  balance  remaining 
unsatisfied  over  and  above  the  sales  of  the  property,  is  a  de- 
cree in  persatmm  and  interlocutory.  We  think,  however,  that, 
after  the  affirmance  of  that  decree  by  the  Supreme  Court 
upon  his  own  general  appeal,  he  is  estopped  from  raising  this 
point  now.  It  is  a  matter  of  settled  practice  that  all  inter- 
locutory orders  or  decrees  are  subject  to  review  and  revision 
by  an  appellate  tribunal  upon  an  appeal  from  a  final  decree 
in  the  same  cause,  and  that  whatever  might  have  been  prop- 
erly decided  is  to  be  considered  as  settled  and  finally  deter- 
mined. The  appeal  was  general ;  the  affirmance  being  equally 
general,  how  can  we  limit  its  efiect  ?  Moreover,  it  was  the 
defendant's  own  appeal.  A  decree  of  foreclosure  was  before 
the  Supreme  Court  in  Noanan  v.  Lee,  2  Black,  499,  which 
contained  a  clause  that  the  mortgagor  should  pay  the  balance 
which  might  remain  unsatisfied  after  exhausting  the  proceeds 
of  the  mortgaged  premises,  and  the  court  considered  it  and 
reversed  that  part  of  the  decree,  and  the  competency  of  the 
court  to  do  this  was  not  questioned.  A  decree  of  foreclosure 
and  sale  of  mortgaged  premises  is  such  a  final  decree  as  may 
be  appealed  to  the  Supreme  Court.  {Ray  v.  Loio^  8  Cranch, 
179.)  And  the  present  case  is  quite  analogous,  and  undoubt- 
edly the  defendant  would  have  been  entitled  to  the  full  ben- 
efit of  the  objection  he  now  makes,  if  it  were  a  valid  one, 
had  it  been  called  to  the  consideration  of  the  appellate  tri- 
bunal.   In  the  case  of  Noonan  v.  Lee  the  court  announced 
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that,  in  the  absence  of  a  rule  anthorizing  a  decree  for  a  de- 
ficiency, it  was  not  conipetent  for  the  Circuit  Courts  to  make 
an  order  of  that  description,  and  that  they  could  not  assimi- 
late their  practice  in  this  particular  to  that  of  the  State  courts. 
In  1864  the  Supreme  Court,  for  the  purpose  of  setting  this 
difficulty  aside,  adopted  a  general  rule  of  practice  in  the  Cir- 
cuit Courts  of  the  United  States  for  the  foreclosure  of  mort- 
gages, which  prescribes  that  a  decree  may  be  rendered  for 
any  balance  that  may  be  found  due  over  and  above  the 
proceeds  of  sales.  (1  Wall.,  5.)  In  addition  to  our  general 
jurisdiction,  we  possess  that  of  Circuit  Courts,  and  our  prac^ 
tice  is  regulated  by  the  rules  prescribed  for  those  courts  where 
we  have  none  of  our  own.  The  bill  in  this  case  prays  that 
the  property  be  sold  and  for  a  judgment  against  Dodge. 
Now,  if  the  decree  in  this  case  is  analogous  to  that  in  a  fore- 
closure suit,  (and  this  seems  to  be  admitted,)  there  can  be  no 
objection  under  this  rule  to  that  part  of  it  now  under  consid- 
eration. Besides,  our  own  equity  rule  84  provides  that  "final 
process  to  execute  any  decree  may,  if  the  decree  be  solely 
for  the  payment  of  money,  be  by  a  writ  of  fieri  facias^^^  4;c.; 
and  section  808  of  the  Revised  Statutes  of  the  District  of 
Columbia  gives  a  similar  power  in  all  proceedings  to  enforce 
liens  by  bill  in  equity.  The  tedious  process  of  English  chan- 
cery for  enforcing  decrees  have  been  done  away  not  only 
here,  but  the  same  object  has  been  obtained  by  the  1  and  20 
Victoria,  chapter  110,  section  18,  which  directs  that  all  de- 
crees and  orders  of  courts  of  equity,  by  which  any  sum  of 
money  or  costs  shall  be  payable  to  any  person,  shall  have  the 
eftect  of  judgments  at  law,  and  the  general  orders  of  the 
court  provide  for  the  same  process  of  executions  as  at  law. 
(Adams  Eq.,  395.)  We  have,  by  this  practice,,  a  simple 
method  of  giving  eflfect  to  a  decree  for  the  payment  of  money. 
When  the  decree  provides  that  the  defendant  shall  pay,  it  is 
then  only  necessar}^  to  ascertain  the  amount.  This  has  been 
done,  and  it  only  remains  to  perfect  the  decree  as  to  the  sum 
of  the  deficiency,  and  then  to  issue  the  execution  against  the 
property  of  the  defendant  as  on  a  judgment  at  law. 
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As  these  observations  dispose  of  the  case,  we  will  pursue 
the  subject  no  further.  The  motion  is  allowed,  and  the  solic- 
itor for  complainant  may  prepare  the  necessary  order. 


IN  THE  MATTER  OF  THE  ESTATE  OF  FERDINAND 

BUTLER,  DECEASED. 

Under  the  Maryland  act  of  1708,  clinpter  61,  section  15,  not  more  tl»an 
$300  can  be  allowed  for  funeral  expenses,  although  the  decedent 
left  a  large  estate,  and  dh'ected  his  executoi*8  to  bury  him  decently 
Ht  tlieir  discretion. 

STATEMENT   OP  THE   CASE   AND   DECISION. 

This  is  an  appeal  from  an  order  of  the  special  term,  sitting 
in  probate,  reducing  funeral  expenses  in  the  above  case  to 
$800. 

It  appears  from  an  agreed  statement  of  facts  that  the  dece- 
dent left  personal  and  real  estate  in  the  city  of  Washington 
amounting  to  between  $35,000  and  $45,000,  and  a  will,  in 
which  he  designated  Andrew  J.  Joyce  and  Thomas  J.  Meyers 
as  his  executors.  Mrs.  Elizabeth  C.  Earhart  is  one  of  the 
heirs  and  next  of  kin  to  the  deceased,  and  is  also  a  devisee 
under  the  will.  The  personal  estate  is  not  sufficient  to  pay 
the  debts  against  the  estate  in  full.  The  costs  and  expenses 
of  the  funeral,  as  paid  by  the  executors,  amounted  to  the 
sum  of  $417;  and  the  said  executors  filed  their  accounts 
in  court,  and  claimed  allowance  and  credit  for  said  funeral 
expenses. 

Mrs.  Earhart  objected  to  the  allowance  of  all  of  said  sum 
of  $417  as  funeral  expenses. 

Thereupon  the  court  ordered  and  decreed  that  said  funeral 
expenses  be  reduced  to  $300,  and  that  said  executors  be  al- 
lowed credit  for  that  sum ;  and  further  ordered  that  the  sum 
of  $117,  part  of  said  funeral  expenses,  be  not  allowed  against 
the  estate. 
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The  execators  appealed  in  open  court  from  said  orders  and 
decrees,  and  said  appeals  are  doly  noted  on  records  of  said 
court. 

The  act  of  Maryland  of  1778,  chapter  100,  section  15,  con- 
cerning executors  and  administrators'  accounts,  reads  as  fol- 
lows :  "  On  the  other  side  shall  be  stated  the  disbursements 
by  him  made,  viz.:  1st.  Funeral  expenses  to  be  allowed  at 
the  discretion  of  the  court,  according  to  the  condition  and 
circumstances  of  the  deceased,  not  exceeding  three  hundred 
dollars." 

The  executors  are  by  the  will  directed  in  their  discretion 
to  decently  bury  the  body  of  the  testator. 

At  the  close  of  the  argument  the  court  affirmed  the  decrees, 
saying  that  the  language  of  the  act  was  plain  and  decisive, 
that  the  funeral  charges  should  not  exceed  the  sum  of  $300 ; 
and  that  the  expression  of  the  will,  that  the  testator  should 
be  decently  buried  at  the  discretion  of  his  executors,  did  not 
release  them  from  putting  the  estate  to  any  greater  expense. 

William  J.  Miller ^  for  the  executors. 

Diirant  ^  HomoTy  for  Mrs.  Earhart. 


JOHN  W.  KITCH,  SUING  TO  THE  USE  OF  DAVID  DINK- 
ELSPEIL,  V.  CAROLINE  A.  HYATT. 

At  Law.— No.  18,726. 

I.  A  married  woman  cannot  be  sued  when  she  is  a  resident  in  the  Dis- 

trict of  Columbia,  under  tlie  act  of  1869,  unless  she  has  a  separate 
estate  in  said  District,  in  relation  to  which  the  contract  in  suit  was 
made.  So  held  in  a  case  where  slie  ^ave  a  joint  and  several  boinl 
for  real  estate  purcliased  in  the  city  of  New  York. 

II.  The  commou-law  disability  of  a  married  woman  to  contract  has  not 

been  removed  by  tliat  statute,  except  when  her  contract  has  relation 
to  her  previously  acquired  separate  estate.  This  doctrine  does  not 
operate  to  prevent  her  right  to  chanjj^  the  investment  of  her  means, 
by  selling  propert}'  and  purchasing  otiier  property  witli  the  pi-o- 
ceeds,  that  being  a  right  slie  lias  always  possessed. 
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STATEMENT   OP  THE  CASE. 

The  declaration  sete  forth  that  the  defendant,  jointly  and 
severally  with  two  others,  executed  a  bond  dated  May  27, 
1872,  to  the  plaintiff',  as  guardian,  in  the  sum  of  $12,000, 
subject  to  the  condition  for  the  payment  of  the  sum  of  $5,725, 
with  interest,  on  the  1st  of  December,  and  that  there  is  due 
and  unpaid  a  large  amount  thereon.  The  following  is  the 
concluding  averment  : 

'<  The  defendant  was,  at  the  time  of  making  her  said  bond, 
a  married  woman.  Before  making  the  said  bond  the  defend- 
ant was  tenant  in  common  in  fee  with  her  co-obligors  and 
the  plaintiff 's  wards  of  certain  land  situate  in  the  city  of  New 
York,  and  held  by  her  as  her  sole  and  personal  property ; 
thereupon  a  suit  was  begun  in  the  courts  of  New  York  for 
partition  of  the  said  land,  to  which  suit  all  the  owners  thereof 
were  parties ;  the  said  courts  thereupon  decreed  that  partition 
of  the  said  lands  could  not  be  made  without  great  prejudice 
to  the  owners  thereof,  and  was  difficult,  if  not  impracticable, 
and  that  the  said  land  should  be  sold  ;  thereupon  the  defend- 
ant and  her  co-obligors,  in  order  to  effect  partition  of  the  said 
land,  and  the  defendant  also  with  the  purpose  of  benefiting 
her  sale  and  separate  estate,  agreed  with  the  plaintiff  to  pur- 
chase bis  wards'  share  thereof;  thereupon,  and  in  pursuance 
of  this  arrangement,  the  said  land  was  conveyed  in  fee  under 
the  order  of  the  court  to  one  Westervelt,  who  acted  for  the 
defendant  and  her  co-oblig9r8,  and  had  no  beneficial  interest 
in  the  said  land,  who  immediately  conveyed  it  in  fee  to  the 
defendant  and  her  co-obligors,  all  being  adults,  as  tenants  in 
common.  The  defendant  thereupon,  with  her  co-obligors, 
made  the  said  bond  to  secure  to  the  plaintiff  the  purchase- 
money  of  his  wards'  share  of  the  said  land,  and  upon  such 
conveyance  one-third  of  the  whole  land  was  vested  in  the 
defendant  as  her  sole  and  sej^arate  property." 

The  defendant  demurred  on  the  ground  that  the  contract 
was  executory,  and  not  made  in  relation  to  or  for  the  benefit 


538  Supreme  Court,  D.  C.     [From  1877 

Bitch  V.  Hyatt, 

of  her  separate  estate,  and  that  the  bond  was  given  as  se- 
curity. 

Case  certified  to  be  heard  at  general  term. 

William  Lowmles^  for  plaintiff,  cited  N(xsh  v.  Mitchell,  3  Abb. 
New  Cases ;  Wood  v.  Samhey,  3  Daly,  197 ;  5  Id.,  207,  28  ; 
Hinckle  v.  Smith,  51  N.  Y.,  21. 

A,  C,  Bradley,  for  defendant,  cited  Wells  Sep.  Estate  Mar- 
ried Women,  sees.  198,  199,  329,  357 ;  Bishop  Law  of  Mar- 
ried Women,  sees.  80,  88 ;  Patterson  v.  Robinson,  25  Penn. 
St.,  82;  Ramberger^s  AdmW  v.  Ingraham,  38  Penn.  St.,  146; 
Keiper  v.  Helpricker,  42  Id.,  325  ;  Dunning  v.  Pike,  46  Me., 
463 ;  Broion  v.  Hermann,  14  Abb.  Pr.  R,  394 ;  Frecking  v. 
Rolland,  53  N.  T.,  425 ;  Carpenter  v.  Mitchell,  50  III.,  472; 
Ames  V.  Foster,  42  N.  H.,  381 ;  Jones  v.  Crossthwaiie,  17  Iowa, 
402  ;  Whitworth  v.  Carter,  43  Miss.,  72  ;  Atkinson  v.  Richard- 
son, 74  N.  C,  458  ;  Pemberton  v.  Johnson,  46  Mo.,  342. 

Mr.  Justice  Wylie  delivered  the  opinion  of  the  court : 

The  defendant,  a  married  woman,  was  owner  of  an  undi- 
vided interest  in  certain  real  estate  in  the  city  of  New  York. 
She  united  with  three  of  the  other  owners  in  purchasing  the 
remaininjs^  fourth  interest,  and  in  giving  their  joint  and  sev- 
eral bond  for  the  purchase-money,  five  thousand  dollars. 

The  purchase-money  was  not  paid,  and  an  action  upon  the 
bond  has  been  brought  against  her  alone  in  this  District. 

Her  counsel  have  filed  a  general  demurrer  to  the  declara- 
tion, so  that  we  have  no  information  as  to  any  facts,  except 
such  as  appear  upon  its  face.  The  declaration  avers  that  she 
was  a  married  woman  at  the  time  of  entering  into  the  con- 
tract ;  but  it  contains  no  averment  of  the  place  where  the 
bond  was  executed,  or  of  the  statute  which  might  have  au- 
thorized her  to  make  the  bond.  It  may  be  presumed,  how- 
ever, that  she  is  a  resident  of  this  District,  because  she  has 
been  sued  here,  and  there  is  no  contrary  averment  but  that 
the  bond  was  executed  in  New  York,  because  it  relates  to  a 
transaction  in  that  city.     But  of  the  statutes  of  New  York 
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bearing  upon  the  questions  involved  in  the  controversy  we 
have  no  judicial  knowledge,  nor  does  the  declaration  con- 
tain any  averment  as  to  their  character. 

The  declaration  is  in  the  common  form  of  debt  upon  bond, 
where  the  action  is  for  the  recovery  of  a  personal  judgment 
against  the  defendant,  except  only  the  statement  that  she  is 
a  married  woman.  We  are  of  opinion,  however,  that  the 
questions  arising  on  this  demurrer  must  be  determined  ac- 
cording to  the  laws  of  this  District ;  so  that  the  omission  of 
the  pleader  to  aver  and  set  out  the  statute  of  New  York  in 
his  declaration,  does  no  injury  in  his  case.  If  Mrs.  Hyatt, 
being  a  married  woman,  resident  in  this  jurisdiction,  had  no 
power,  according  to  our  laws,  to  bind  herself  by  the  contract 
in  question,  such  contract  cannot  be  enforced  against  her  in 
this  court,  nor  do  we  see  how  it  could  bind  her  even  in  the 
courts  of  New  York.  The  rule  on  this  subject  is  thus  laid 
down  in  Story's  Conflict  of  Laws,  sec.  65:  "That  the  personal 
capacity  or  incapacity  attached  to  a  party  by  the  law  of  the 
place  of  his  domicil,is  deemed  to  exist  in  every  other  country, 
{qualitas  personam^  stent  umbra,  sequiiury)  so  long  as  his  domi- 
cil  remains  unchanged,  even  in  relation  to  transactions  in  any 
foreign  country,  where  they  might  otherwise  be  obligatory. 
Thus  a  minor,  a  married  woman,  a  prodigal  or  a  spendthrift, 
a  person  non  combos  mentis,  or  any  other  person  who  is  deemed 
incapable  of  transacting  business  sui  juris  in  the  place  of  his 
or  her  domicil,  will  be  deemed  incapable  everywhere,  not 
only  as  to  transactions  in  the  place  of  his  or  her  domicil,  but 
as  to  transactions  in  every  other  place." 

And  in  section  66a  the  same  author  says :  "  If,  by  the  law 
of  the  place  of  domicil  of  the  husband,  a  married  woman 
has  a  capacity  to  sue  or  to  make  a  contract,  or  to  ratify  an 
act,  her  acts  so  done  will  be  held  valid  everywhere.  On  the 
contrary,  if  she  is  deprived  of  such  capacity  by  the  law  of 
the  domicil  of  her  husband,  that  incapacity  exists  in  relation 
to  all  the  like  acts  and  contracts,  even  when  done  in  a  for- 
eign country,  or  with  reference  to  property  in  a  foreign 
country." 
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In  subsequent  sections  this  doctrine  is  discussed  at  great 
length,  and  shown  to  rest  upon  the  soundest  principles  of 
reason  and  public  policy,  and  to  be  the  doctrine  not  only  of 
the  common  law,  but  that  also  of  France  and  other  countries 
whose  systems  have  been  constructed  upon  the  foundations 
of  the  civil  law.  The  domicil  of  the  defendant's  husband  is 
her  domicil,  and  the  District  of  Columbia  being  that  domicil, 
the  extent  of  her  capacity  to  make  contracts  is  to  be  deter- 
mined, therefore,  by  the  laws  of  the  District,  and  not  by  the 
laws  of  New  York,  although  the  contract  in  question  relates 
to  property  situate  in  that  State. 

The  common-law  disability  of  a  married  woman  to  dispose 
of  her  property  was,  to  a  great  extent,  removed  by  the  act  of 
Congress  of  the  10th  of  April,  1869,  which  we  now  quote  at 
length,  from  the  Revised  Statutes  relating  to  the  District  of 
Columbia : 

"  Section  727.  In  the  District  the  right  of  any  married 
woman  to  any  property,  personal  or  real,  belonging  to  her  at 
the  time  of  marriage,  or  acquired  during  marriage,  in  any 
other  way  than  by  gift  or  conveyance  from  her  husband, 
shall  be  as  absolute  as  if  she  were  unmarried,  and  shall  not  be 
subject  to  the  disposal  of  her  husband,  nor  be  liable  for  his 
debts. 

"  Section  728.  Any  married  woman  may  convey,  devise, 
and  bequeath  her  property,  or  any  interest  therein,  in  the 
same  manner  and  with  like  effect  as  if  she  were  unmarried. 

"  Section  729.  Any  married  woman  may  contract  and  sue, 
and  be  sued  in  her  own  name,  in  all  matters  having  relation 
to  her  sole  and  separate  property,  in  the  same  manner  as  if 
she  were  unmarried. 

"  Section  730.  Neither  the  husband  nor  his  property  shall  Be 
bound  by  any  such  contract  made  by  a  married  woman,  nor 
liable  for  any  recovery  against  her  in  any  such  suit ;  but  judg- 
ment may  be  enforced  by  execution  against  her  sole  and  sep- 
arate estate,  in  the  same  manner  as  if  she  were  unmarried." 

Aj3  has  been  said  already,  the  bond  upon  which  the  present 
action  was  brought  was  given  by  the  defendant  for  the  pur- 
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chase  of  real  estate  in  the  city  of  New  York.  We  are  in- 
formed extrajndrcially  that  by  the  laws  of  New  York  a  mar- 
ried woman  is  allowed  to  become  a  sole  trader,  and  is,  of 
course,  authorized  to  make  purchases  and  enter  into  any  con- 
tracts necessary  or  proper  to  carry  on  her  business.  She  is, 
also,  expressly  authorized  to  *«pt/rcfc?5e"  property  as  a  feme- 
sole  without  restriction.  It  is  believed  that  sirailar  laws  have 
been  enacted  in  other  States.  Our  statute  has  conferred 
neither  of  these  powers  on  the  married  woman. 

If  she  possess  power  to  purchase  property  during  coverture, 
it  must  be  a  power  implied  from  these  words  in  section  727 : 
**  or  acquired  during  marriage  in  any  other  way  than  by  gift 
or  converance  from  her  husband." 

We  think  that  no  such  power  can  be  derived  from  language 
90  general  and  vague,  except  by  a  forced  construction  of  the 
statute.  The  statute  was  evidently  framed  in  this  respect, 
with  reference  to  an  existing  capacity  on  the  part  of  married 
women,  according  to  the  common  law,  to  acquire  property  by 
descent,  by  gift,  or  by  devise.  No  one  would  contend  that 
these  words  confer  the  power  on  married  women  in  this  Dis- 
trict to  buy  and  sell  Bsfeme-sole  traders;  and  yet  this  con- 
struction would  not  be  more  unreasonable  than  to  say  that 
they  confer  the  power  to  trade  in  buying  and  selling  real 
estate. 

The  statute  makes  no  distinction  between  real  estate  and 
personal  property;  and  if  it  authorize  the  married  woman 
to  purchase  real  estate,  it  confers  on  her  equal  authority  to 
buy  personal  property,  and  being  in  possession  of  this  power, 
she  might  become  a  trader  in  both,  and  be  bound  by  her  con- 
tracts, without  regard  to  the  question  whethier  she  had  any 
property  in  her  own  right. 

In  Green  v.  Woody  72  B.  Rep.,  178,  (cited  in  Dwarris  on 
Statutes,  584,)  Lord  Denman,  Ch.  J.,  said:  "It  is  extremely 
probable  that  the  alteration  suggested  would  express  what  the 
Legislature  meant;  but  we,  looking  at  the  words  as  judges, 
are  no  more  justified  to  introduce  that  meaning  than  we 
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should  be  if  we  added  any  other  provisions.  We  can  do  no 
more  than  give  such  meaning  as  the  words  authorize." 

In  the  present  case,  we  think  the  words  of  the  statute  have 
given  no  new  rights  to  the  married  woman  in  respect  to  the 
means  of  acquiring  property.  It  makes  a  very  complete  set- 
tlement of  all  that  she  had,  and  all  that  she  may  acquire,  to 
her  own  sole  and  separate  use,  without  conferring  any  new 
right  of  acquiring  property  in  her  own  right.  A  married 
woman  could  always  acquire  property  by  gift,  either  by  means 
of  deed  or  will  from  others,  and  that  faculty  is  preserved  and 
made  effectual  by  the  statute.  The  statute  may  receive  a 
perfectly  free  and  liberal  construction,  and  yet  this  principle 
of  the  common  law,  which  indeed  is  for  her  own  security  and 
protection,  remain  as  it  has  been. 

This  doctrine,  however,  can  have  no  effect  to  prevent  or 
interfere  with  her  right  to  change  the  investment  of  her  means 
by  selling  property  and  purchasing  other  property  with  the 
proceeds.     That  is  a  right  which  she  has  always  possessed. 

Other  questions  of  an  interesting  character  are  naturally 
suggested  by  the  present  controversy ;  but  they  are  not  neces- 
sarily involved  in  its  determination,  and  need  not,  therefore, 
be  considered. 

It  follows,  from  the  views  that  have  been  expressed,  that 
the  demurrer  should  be  allowed,  and  judgment  entered  for 
the  defendant,  with  costs. 

Mr.  Justice  Cox  delivered  the  following  concurring  opinion  ^ 
The  substance  of  this  case  is,  that  a  married  woman  own- 
ing, as  her  separate  estate,  an  undivided  fourth  part  of  certain 
real  estate  in  New  York,  contracted  to  buy  another  undivided 
fourth  from  the  owners  of  it,  and  gave  the  note  on  which 
this  suit  is  brought  for  the  agreed  price ;  and  the  question  is, 
whether  the  act  of  April  10,  1869,  empowers  her  to  make 
such  a  contract. 

That  act  declares  that  "  any  married  woman  may  contract^ 
and  sue  and  be  sued  in  her  own  name,  in  all  matters  having 
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relation  to  her  sole  and  separate  property,  in  the  same  man- 
ner as  if  she  were  unmarried." 

The  only  sole  and  separate  property  owned  by  the  defendant 
was  the  fourth  which  she  owned  before  this  contract  was  made. 
But  the  contract  was  not  made  in  relation  to  that.  It  was 
attempted,  it  is  true,  to  make  it  appear  such  by  averring  that 
it  was  made  for  the  benetit  of  that  property.  But  that  amounts 
to  nothing  more  than  this,  viz.,  that  the  object  in  view  in 
making  the  contract  was  indirectly  to  benetit  the  property 
already  owned;  as  if  I  should  buy  a  house  or  farm  adjoining 
one  already  owned  tor  the  purpose  of  adding  to  its  advantages. 
After  all,  the  contract  was  not  in  relation  to  that,  but  to  other 
property  which,  when  it  was  made,  was  not  that  of  the  de- 
fendant. 

It  would  seem  a  very  plain  proposition,  that,  in  logical  se- 
quence, a  contract  to  buy  property  precedes  the  ownership  of 
it,  as  cause  precedes  eftect.  The  ownership  results  from  the 
purchase,  and  when  the  contract  is  made  it  cannot  be  said  to 
relate  to  the  purchaser's  property,  but  it  relates  to  that  of  the 
vendor. 

By  no  correct  dialectics  can  the  same  contract  which,  by 
purchase,  creates  the  separate  property,  be  said  to  relate  to  the 
separate  property  of  the  party  buying.  It  can  only  be  main- 
tained by  reasoning  in  a  circle.  If  we  ask  how,  under  this 
law,  i\iQ  feme-cooeri  can  buy  the  property,  the  only  answer  is, 
that  it  is  a  contract  relating  to  her  separate  property ;  and  if 
.we  ask  how  it  can  be  that,  the  only  answer  is  that  she  has 
bought  the  property. 

Then  this  part  at  least  of  the  law  does  not  authorize  a  mar- 
ried woman  to  make  an  executory  contract  for  the  purchase 
of  another's  real  estate.  If  she  owns  sole  and  separate  estate, 
she  can  undoubtedly  sell  it,  and  the  price  would  still  be  her 
separate  property.  She  could  invest  her  money — her  separate 
estate — in  other  property.  She  could  also  exchange  her  sep- 
arate property,  and  that  received  in  exchange  would  be  the 
price  of  what  she  had  conveyed,  and  would  stand  in  its  place 
as  to  her  power  of  disposal. 
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But  in  each  of  these  cases  the  contract  would  be  good,  not 
as  a  contract  relating  to  the  newly-acquired  money  or  prop- 
erty, but  as  a  contract  relating  to  the  estate  which  she  owned 
before,  the  fruit  of  which  contract  would  be  the  new  acquisi- 
tion. 

But  it  is  a  very  different  thing  to  naake  a  purchase  of  real 
estate  and  give  a  personal  obligation  for  it,  without  reference 
to  property  already  owned,  and  without  pledging  or  applying 
it  in  the  purchase.  I  do  not  see  how  dk  feme-covert  could  do 
this;  and  it  makes  no  difference,  in  ray  judgment,  whether 
she  owns  separate  estate  or  not,  if  the  contract  she  makes  is 
a  purely  personal  one  and  relates  to  property  which  she  does 
not  own,  but  is  seeking  to  acquire  by  the  contract.  Such  a 
contract  would  not  be,  in  the  language  of  our  law,  in  a  "  mat- 
ter having  relation  to  her  sole  and  separate  property." 

The  idea  of  sole  and  separate  ownership  by  a  married 
woman,  embodied  in  this  and  similar  statutes,  is  derived  from 
the  well-known  settlements  of  property  to  the  separate  use 
of  married  women,  with  or  without  the  intervention  of  trustees 
designed  to  protect  it  from  the  control  of  husbands,  and  to 
give  them  a  power  of  disposal  by  appointment  or  otherwise. 
Courts  of  equity  have  recognized  th^  right  of  2k  feme-covert^ 
under  these  settlcTuents,  to  pledge  such  separate  estate  for 
debts,  or  to  contract  debts,  as  it  is  called,  on  the  faith  of  the 
property.  Sometimes  a  general  obligation,  merely  personal 
in  form,  has  been  held  good,  only  because  it  must  be  deemed 
to  have  reference  to  the  property,  as  it  would  be  otherwise 
unmeaning  and  useless.  But  in  no  case  before  these  statutes 
has  a  court  of  equity  considered  the  possession  of  separate 
property  as  empowering  to  contract  purely  personal  obliga- 
tions;  and  still  less  has  it  ever  deemed  a  mere  purchase  of 
property  and  the  giving  of  such  an  obligation  to  pay  for  it, 
even  for  the  purpose  of  holding  it  as  separate,  to  be  a  con- 
tract relating  to  separate  property  which  a  married  woman 
was  capable  of  making.  Now,  it  seems  to  us  that  this  statute 
was  not  designed  to  make  any  alteration  in  this  respect.  Its 
object  apparently  was  to  make  that  sole  and  separate  property 
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subject  to  the  wife's  disposal,  which  was  not  so  before,  and  to 
give  a  legal  capacity  to  contract,  which  was  only  recognized 
in  courts  of  equity  before.  Before  the  statute  was  passed, 
property  acquired  generally  by  a  married  woman,  by  descent, 
devise,  or  conveyance,  was  not  her  separate  property,  but  it 
only  becomes  so  by  being  expressly  so  given. 

In  the  absence  of  such  express  settlement,  the  personalty 
becomes  the  husband's,  and  the  realty  was  virtually  his  during 
coverture,  and  she  had  no  power  over  either.  By  this  law, 
all  such  property  is  made  sole  and  separate,  without  the  neces- 
sity of  settlements  or  trustees.  It  is  protected  from  the  hus- 
band, and  is  made  subject  to  the  same  control,  and  the  wdfe 
endowed  with  the  same  powers  of  contracting,  with  reference 
to  it,  that  had  previously  been  recognized  by  courts  of  equity 
under  the  settlement  I  have  spoken  of.  But  it  was  not  in- 
tended to  give  a  new  power  of  contracting  personally. 

My  proposition,  that  the  right  to  contract  in  matters  havings 
relation  to  her  s«le  and  separate  estate  does  not  include  a 
power  to  make  executory  contracts  for  the  purchase  of  a  new. 
estate,  is  sustained  bv  several  authorities. 

Thus,  in  Jones  v,  Crossihwaitey  17  Iowa,  402,  the  court; say : 

"Only  one  question  remains,  and  that  is,  whether,  in  the 
view  that  Mrs.  C.  was  the  purchaser  of  the  real  estate,  the 
notes  which  she  executed  were  in  relaUon  to  her  separate  prop- 
erty? Her  separate  property,  within  the  meaning  of  the  law, 
is  that  which  she  Aa5  acquired  by  settlement  upon  her,  by  in- 
heritance, gift,  grant,  or  purchase,  and  which  is  hers." 

**An  execidoTy  contract  to  purc/uise  is  not  a  contract  in  rela- 
tion to  her  separate  irroperty,  within  the  meaning  of  section  2506 
of  the  Revised  Statutes." 

So,  in  the  case  of  Ames  v.  Foster^  42  N.  H.,  381,  which  was 
a  suit  on  a  note  given  for  money  borrowed  to  pay  for  real 
and  personal  property  bought  of  a  third  person,  the  court  say : 

"  By  section  13  of  the  statute  a  married  woman  may  hold 

any  property  conveyed  to  her  sole  ami  separate  use,  free  from  the 

control  or  interference  of  her  husband  as  if  she  were  sole, 

and     *     •     •     shall  have  the  same  rights  and  possess  and 
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be  entitled  to  the  same  remedies  in  her  own  name,  both  at 
law  and  in  equity,  and  be  liable  to  be  held  at  law  or  in  equity 
upon  any  contract  by  her  made,  in  the  same  manner  and  with 
the  same  effect  as  if  she  were  unmarried."      •       #       • 

"Two  views  only  have  been  presented  to  us;  one,  that 
which  requires  that  a  married  woman  must  have  real  estate 
conveyed  and  secured  to  her  sole  and  separate  use  before  she 
can  bind  herself,  upon  the  ground  that  till  t/ien  she  is  not  a 
person  holding  property  to  her  separate  usCy  and  her  contracts 
cannot  be  in  respect  to  such  separate  property  or  pertain  to 
it.  By  this  construction,  no  contract  having  in  view  the  ac- 
quisition of  such  property  or  preliminary  to  a  purchase,  would 
be  binding.  The  other  would  make  binding  to  a  married 
woman  all  her  contracts  for  the  purchase  of  such  property  or 
preliminaries  to  such  purchase,  including  her  contracts  for 
procuring  money  or  other  means  of  making  such  purchase." 

And  referring  to  a  previous  case,  they  say:  "And  the  prin- 
ciples thus  settled  are  approved  by  the  co»rt  here  and  must 
govern  this  case.  They  go  to  the  extent  that  the  powers  of 
the  married  woman  to  bind  herself  by  her  contract  under 
this  statute,  and,  as  we  incline  to  think,  under  the  statute  of 
1869,  exist  only  in  cases  where  she  is  at  the  time  of  making 
the  same  entitled  to  hold  separate  property  to  her  own  use, 
and  where  the  contract  relates  to  that  property.  From  this 
view  it  results  that  she  can  make  no  contract  for  money  or 
property  in  anticipation  of  the  purchase  of  such  separate  es- 
tate; and,  consequently,  the  note  on  which  this  action  is 
founded,  being  given  for  money  loaned  for  the  purpose  of 
.buying  such  property,  was  unauthorized  by  the  act,  and  is 
not  binding  on  the  defendant." 

In  Carpenter  v.  Mitchell,  50  Id.,  471,  assumpsit  against  hos- 
;band  and  wife  on  note  given  for  land  conveyed  to  the  wife, 
a  similar  opinion  was  expressed. 

It  is  true  that  in  the  case  of  Stewart  v.  Jen/dm^  6  Allen,  300, 
this  was  considered  too  narrow  an  interpretation  of  similar 
language  in  the  statute  of  Massachusetts;  but  that  was  doubt- 
less because  the  statute  elsewhere  permits  the  acquisition  of 
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realty  by  9^  fenie-covert  by  purchase,  and,  by  allowing  her  also 
to  embark  in  trade  and  business,  gave  ber  the  largest  possible 
scope,  and  by  its  manifestly  liberal  policy  invited  the  most 
liberal  interpretation. 

What  has  been  said  thus  far  is  not  at  variance  with  those 
cases  which  make  the  purchase-money  agreed  to  be  paid  by 
9^  feme-covert  a  charge  upon  the  property,  and,  to  that  extent, 
recognize  her  contract. 

Thus,  in  the  cases  of  Patterson  v.  Robinson^  25  Penn.  St., 
82,  and  RxmJjergefs  AdrrCr  v.  Ingraham^  38  Penn.  St.,  146, 
it  was  held  that  wYiQVQ  femes-covert  gave  judgment  bonds  for 
the  price  of  lands  bought  by  them,  they  were  absolutely 
void  as  personal  obligations,  but  they  were  charges  upon  the 
land,  because,  although  by  the  conveyances,  whether  the  ex- 
ecutory contracts  of  purchase  were  valid  or  not,  the  titles 
were  vested  in  the  purchasers,  the  payment  of  the  purchase- 
money  was  a  condition  of  the  sale  which  a  court  of  equity 
would  notice  and  enforce. 

So,  in  a  case  in  New  York,  reported  in  "The  Albany  Law 
Journal,"  viz.,  Cashrnan  v.  Henri/y  decided  in  the  Court  of  Ap- 
peals, the  court,  while  holding  that,  under  the  statutes  of 
1848  and  1849  of  New  York,  the  contract  of  a  married 
woman  to  buy  land  was  not  valid,  say :  "This  view  of  the 
statute  does  not,  however,  involve  the  injustice  of  allowing 
a  married  woman  to  obtain  the  title  to  land  upon  a  promise 
to  pay  the  purchase-price,  and  then  to  hold  it  free  from  any 
claim  or  lien  for  the  purchase-money.  Upon  the  well-settled 
doctrines  of  equity,  if  her  bond  or  other  security  for  the  pay- 
ment of  the  consideration  is  void,  the  land  would  be  subjected 
•  •  *  *  to  a  lien  in  favor  of  the  vendor  for  the  unpaid 
purchase-money." 

I  am,  therefore,  of  opinion  that  the  power  to  make  an  ex- 
ecutory contract  for  the  purchase  of  land  cannot  be  derived 
from  that  part  of  our  statute  which  enacts  that  a  married 
woman  may  contract  in  all  matters  having  relation  to  her 
sole  and  separate  property.  But  it  is  claimed  that  this  power 
IB  given  by  implication  in  another  part  of  our  laws,  viz.,  in  see- 
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tion  727  of  the  Revised  Statutes,  which  declares  that  the  right 
of  any  married  woman  to  any  property,  personal  or  real,  be- 
longing to  her  at  the  time  of  marriage  or  acquired  during 
marriage,  in  any  other  way  than  by  gift  or  conveyance  from  her 
husbandy  shall  be  as  absolute  as  if  she  were  unmarried,  and 
shall  not  be  subject  to  the  disposal  of  her  husband,  nor  be 
licMefor  his  debts. 

It  is  supposed  that  the  terms  "  acquired  in  any  other  way 
than  by  gift  or  conveyance  from  her  husband,"  convey  an 
implied  power  to  acquire  in  any  other  way  than  by  gift  or 
convevance  from  the  husband. 

Is  the  act  an  enabling  one?     Does  it  mean  to  give  a  power 
to  acquire  which  did  not  exist  before;  or  does  it  mean  merely 
to  refer  to  the  known  methods  of  acquiring  property  by  a 
femercoverty  and  to  give  her  new  control  over  the  property  so 
acquired  ?     It  must  be  remembered  that  there  were  various 
ways  in  which  property  could  be  acquired  by  a  feyne-coverty 
such  as  descent,  devise,  gift  and  conveyance.     In  short,  as  a 
passive  recipient  she  could  acquire  in  the  same  way  as  any 
one  else.     It  was  merely  as  an  active  contractor  that  she  was 
debarred  from  this  privilege ;   so  that  there  was  an  ample 
subject-matter  for  reference  to  in  the  words  in  question,  and 
no  necessity  for  supposing  that  they  were  intended  to  create 
a  new  method  of  acquiring  property.     If  the  phrase  had 
specified  the  modes  of  acquiring,  as  by  saying  "  any  prop- 
erty acquired  by  descent,  devise,  purchasCy^  &c.,  as  was  the 
case  with  the  New  York  statute  of  1860,  the  implication  of 
a  power  to  acquire  in  the  modes  mentioned  would  be  irresist- 
ible; but  it  seems  to  me  that,  in  its  present  form,  the  statute 
simply  refers  to  any  mode  of  acquiring  sanctioned  by  exist- 
ing laws,  and  means  to  impress  the  property  so  acquired  with 
a  new  kind  of  ownership  in  the  married  woman.     The  New 
York  statute  of  1848,  as  amended  by  one  of  1849,  was  that 
any  married  female  may  take  by  inheritance,  or  by  gift, 
grant,  devise,  or  bequest,  from  any  person  other  than  her 
husband,  and  hold  to  her  separate  use,  and  convey  and  de- 
vise real  and  personal  property,  &c.,  in  the  same  manner, 
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&c.,  lie  if  she  were  unmarried,  &c.,  which  is  the  same  as  say- 
ing, in  language  more  resembling  our  law,  that  she  could 
hold  to  her  separate  use  property  acquired  by  gift,  grant,  &c. 
Now,  here  was  scope  for  the  most  liberal  interpretation,  and 
it  might  have  been  plausibly  contended  that  by  implication 
she  was  allowed  to  acquire  in  any  way ;  that  if  she  could 
acquire  by  grant,  which  did  not  necessarily  mean  a  gift,  she 
might  contract  for  the  grant.  But  the  court,  in  the  above 
case  of.  Cashrrum  v.  Henry ^  says  that  these  acts  are  not  en- 
abling acts,  but  the  new  capacity  given  to  a  married  woman 
was  to  hold  the  estate  acquired  in  any  of  the  modes  desig- 
nated as  her  separate  estate,  without  the  creation  of  a  trust 
or  the  intervention  of  trustees,  &c. ;  but  it  is  difficult  to  hold 
that  the  contract  of  a  married  woman  to  pay  for  a  tract  of 
land  purchased  by  her  is  valid  in  law  or  equity.  It  was  not 
until  the  term  *'  purchase  "  was  expressly  used  in  the  act  of 
1860  that  such  power  of  contracting  was  admitted. 

The  statute  of  New  Hampshire  provided  that  "  every  mar- 
ried woman  shall  hold  to  her  own  use,  free  from  the  inter- 
ference or  control  of  her  husband,  all  property  inherited  by, 
bequeathed,  given^  or  conveyed  to  her^  provided  such  convey- 
ance, gift,  or  bequest  is  not  occasioned  by  payment  or  pledge 
of  the  property  of  the  husband." 

The  statute  of  Illinois  very  strongly  resembles  ours.  It 
provides,  in  substance, "  that  all  the  property  which  any  mar- 
ried woman  may  own  at  the  time  of  her  marriage,  or  may 
acquire  during  coverture,  from  any  peraon  other  than  her 
husband,  shall  be  her  sole  and  separate  property,  not  subject 
to  the  control  of  her  husband,  nor  to  the  payment  of  his 
debts."  ^ 

The  argument  from  implication  in  favor  of  the  wife's  right 
to  acquire  property  in  any  other  way  than  by  conveyance 
from  her  husband  would  apply  to  these  statutes  with  as  much 
force  as  to  ours;  and  yet,  as  to  both  of  these,  it  was  held,  in 
the  cases  before  referred  to,  that  no  power  of  acquiring  by 
purchase  was  conferred  upon  married  women. 

If  a  married  woman  may  simply  buy  real  estate  on  credit. 
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she  may  give  her  obligation  to  pay  for  it.  It  will  not  do  to 
say  that  it  comes  to  her  simply  charged  with  the  price,  but 
does  not  create  a  personal  obligation.'  That  would  not  be  a 
purchase,  but  simply  a  conditional  conveyance,  which  might 
have  been  made  before  the  act  of  1869  was  passed ;  but  a 
-purchase  by  her  on  credit  is  not  complete  without  a  promise 
to  pay;  and  if  the  law  authorizes  the  one,  the  other  follows. 
Then  there  might  be  some  force  in  the  view  taken  in  the 
Massachusetts  case  (6  Allen),  that  the  same  act  which  creates 
the  separate  property  is  a  contract  in  relation  to  her  separate 
property.  At  all  events,  such  a  contract  would  at  least  cre- 
ate the  separate  property,  whether  it  be  proper  to  treat  it  as 
a  contract  in  relation  to  her  separate  property  or  not;  and 
then,  when  the  vendor  of  the  land  comes  to  sue  for  the  price, 
it  is  a  suit  in  a  "  matter  having  relation  to  her  sole  and  separ 
rate  property,"  whether  we  treat  it  as  a  suit  on  a  contract 
relating  to  her  separate  property,  or  as  simply  one  by  which 
that  kind  of  property  is  created. 

Now,  in  all  such  matters  the  law  says  she  may  sue  and  be 
sued  in  her.  own  name,  in  the  same  manner  as  if  she  were 
unmarried;  and  if  she  may  be  sued  in  the  same  manner,  it 
must  be  further  intended  that  the  suit  shall  have  the  same 
effect  and  results;  and,  in  fact,  the  law  further  says  that 
judgment  may  be  enforced  by  execution  against  her  sole  and 
separate  estate,  in  the  same  manner  as  if  she  were  unmar- 
ried. But  an  unmarried  woman  may  be  sued  generally  for 
the  price  of  land  sold  her,  or  on  her  promissory  note  given 
for  it,  either  at  common  law  or  in  equity;  and  in  such  suit 
judgment  is  rendered  against  her  personally,  and  such  judg- 
ment is  not  a  mere  lien  on  the  property  for  which  the  prom- 
ise sued  on  was  given,  but  is  a  lien  on  all  her  property,  and 
may  be  executed  against  anything  she  possesses.  I  do  not 
see  how  this  consequence  is  to  be  averted,  or  how  it  is  pos- 
sible to  limit  the  married  woman's  responsibility  to  the  prop- 
erty purchased,  if  it  be  once  admitted  that  she  may  make  an 
executory  contrdct  to  purchase  realty. 

But  that  a  feme-covert  can  incur  this  liability  on  an  execu- 
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tory  contract  for  the  purchase  of  land,  as  on  a  note  given  for 
the  price,  seems  in  conflict  with  the  opinion  of  the  Supreme 
Court  in  the  case  of  Seitz  v.  Mitchell^  4  Otto,  585.  Mre.  Seitz, 
a  feme-covert^  purchased  a  lot  of  ground  in  her  own  name, 
and  it  was  conveyed  to  her.  She  borrowed  the  money  to 
pay  for  it  from  an  insurance  company,  and  gave  her  notes 
for  the  money  so  borrowed,  jointly  with  her  husband;  and 
he  also  joined  her  in  executing  a  deed  of  trust  on  this  and 
other  property  to  secure  them.  It  can  make  no  difference 
that  the  notes  were  given  for  money  procured  to  pay  for  the 
property,  instead  of  being  given  directly  for  the  price;  nor 
can  it  make  a  difference  that  her  husband  united  in  the  notes; 
nor  can  it  make  a  difference  that  a  fraud  on  the  husband's 
creditors  was  supposed  to  be  intended.  The  alleged  fraud 
consisted  in  placing  the  equity  of  redemption  in  the  wife's 
name,  when  it  was  intended  to  be  paid  for  by  the  husband. 
Buf  these  notes  were  not  fraudulent,  and  were  given  for  a 
hona-fide  indebtedness;  jJnd  if  the  feme-covert  was  capable  of 
making  a  purchase  at  all,  they  were  her  notes;  but  the  Su- 
preme Court  said:  "For  the  payment  of  these  notes  Qeoi'ge 
Seitz  is  personally  liable,  and  his  wife  is  not;"  thus  denying 
any  validity  to  her  executory  contract  of  purchase. 

Indeed,  it  seems  to  me  that  if  the  court  had  recognized 
this  right,  they  must  have  sustained  her  title;  for,  as  to  this 
property,  not  a  dollar  of  her  husband's  means,  or  even  of  her 
own  earnings,  which  belonged  to  him,  had  been  used  in  the 
purchase  of  the  property,  but  it  was  paid  for  by  borrowed 
money,  was  bought  for  her  separate  use,  and,  so  far,  no  cred- 
itor had  been  defrauded,  and  under  the  very  terms  of  our  law 
it  ought  not  to  be  liable  for  her  husband's  debts. 

The  case  of  Sykes  v.  Chadwick  is  stfpposed  to  give  counte- 
nance to  the  idea  that  the  act  of  1869  conferred  the  power  of 
acquiring  by  purchase.  Sykes  and  Chadwick,  owning  prop- 
erty together,  desired  to  sell  it,  and,  as  an  inducement  to  Mrs. 
Chadwick  to  release  her  dower,  they  executed  a  note  to  her 
for  $5,000,  on  which  she  afterwards  brought  suit  against 
Sykes. 
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The  court  made  use  of  one  verj'  general  expression,  whicb, 
apart  from  the  context,  might  be  misunderstood.  They  say, 
page  148:  "By  the  act  of  1869  the  plaintiff,  as  a  married 
woman,  acquired  the  capacity  at  law  to  receive  property  to 
her  separate  use,  and  subject  to  her  separate  and  exclusive 
control,  as  if  she  were  unmarried,  provided  it  does  not  come 
to  her  by  gift  or  conveyance  from  her  husband ;  by  which  is 
undoubtedly  meant  voluntary  gift  or  conveyance.  Having 
this  capacity,  she  did  receive  and  acquire,  for  a  good  and 
valid  consideration  moving  from  herself,  the  promissory  notes 
in  question." 

This  is  supposed  to  countenance  the  idea  that  a  new  ca- 
pacity of  acquiring  property  is  given  to  the  act.  But  a  fur- 
ther view  of  the  case  will  show  that  nothing  of  this  sort  was 
intended  to  be  decided,  and  that  the  language  nmst  have 
reference  to  the  new  capacity  of  holding  as  a  feme-sole^  and 
not  of  acquiring ;  for  it  is  shown  in  the  opinion  that  the  ri^ht 
of  the  wife  to  secure  a  separate  provision  out  of  her  husband's 
estate,  in  exchange  for  her  release  of  her  dower,  by  even  a 
post-nuptial  agreement,  had  been  recognized  in  equity  by  the 
highest  authorities;  and  the  court  refer  to  decisions  rendered 
long  before  any  statutes  of  this  kind  were  passed,  Hustaining 
such  post-nuptial  agreements  between  husband  and  wife,  even 
as  against  the  husband's  creditors,  to  the  extent  of  the  value 
received  by  him.  The  right  of  Mrs.  Cbadwick  to  make  this 
arrangement  was  derived  from  this  established  doctrine  of 
equity,  and  not  at  all  from  the  statute ;  but  her  right  to  hold 
property  thus  acquired,  as  ^feme-sole^  was  traced  to  this  stat- 
ute. And  inasmuch  as  she  had  thus  acquired  the  property 
in  a  way  recognized  before  the  law  passed  as  valid,  and  had 
not  derived  it  from  a  gift  of  her  husband,  her  right  to  sue  on 
the  note  as  a  feme-sole,  was  sustained.  The  case,  then,  is  no 
authority  for  the  proposition  that,  by  implication,  the  act  ca- 
pacitates a  woman  for  any  kind  of  acquisition  of  property, 
other  than  a  gift  from  her  husband.  Aiid  it  does  not  seem 
to  me  that  such  was  its  design.     It  follows  from  the  forego- 
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ing  considerations  that  the  note  sued  on  here  was  not  a  valid 
contract  under  our  law. 

The  pleadings  do  not  show  where  the  defendant  resides,  or 
where  the  bond  sued  on  was  executed  or  is  payable.  We  are 
only  left  to  presume  that  the  contract  is  to  be  governed  by 
the  law  of  this  place.  And  if  it  were  otherwise,  the  law  of 
New  York  is  not  in  the  case  by  proper  averments,  so  that 
we  could  give  effect  to  it. 

But  it  is  a  fact  in  the  case'  that  the  property  for  which  this 
bond  was  given  is  situated  in  New  York.  Now,  I  do  not 
think  our  statute  could,  or  ever  was  intended  to,  operate  upon 
contracts  relating  to  realty  in  another  jurisdiction.  It  must 
be  borne  in  mind  that  a  law  of  this  kind  is  not  merely  a  law 
touching  the  personal  capacity  of  the  married  female,  but,  as 
far  as  it  affects  real  estate,  it  is  also  a  law  touching  titles.  To 
illustrate :  Suppose  we  had  no  such  act  in  force  here,  but 
such  an  act  was  in  force  in  New  York,  and  a  femercovert  in 
New  York  should  undertake  to  convey  or  contract  away 
real  estate  here,  simply  descended  to  her  as  a. feme-sole.  It 
is  plain  that  she  could  not  do  it.  No  conveyancer  would 
advise  the  acceptance  of  such  a  title,  because,  by  our  law  of 
real-estate  title,  a  feme-covert  could  only  pass  title  by  deed 
with  her  husband,  and  could  not  bind  the  land  by  contract 
at  all.  The  New  York  law  of  personal  capacity  would 
come  in  conflict  with  our  law  of  titles,  and  that  of  the  sUus 
must  prevail.  Now  reverse  the  case,  and  it  is  equally  plain 
that  no  law  passed  here  could  endow  a  woman  with  capacity 
to  deal  with  real  estate  in  another  jurisdiction,  otherwise 
than  is  permitted  by  its  local  laws,  and  it  is  not  to  be  sup- 
posed that  it  so  intended.  If,  therefore,  this  be  deemed  a 
contract  in  relation  to  separate  property  situated  in  another 
State,  it  cannot  derive  validity  from  our  law.  It  may  be 
different  with  personal  property,  which  has  no  locality  but 
the  domicil  of  the  owner. 

If,  on  the  other  hand,  this  be  deemed  a  personal  contract, 
and  as  such  invalid  under  our  laws,  if  it  was  made  here,  and 
tbiB  is  the  domicil  of  the  defendant,  which  is  all  that  we  can 
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presume  from  the  face  of  the  record,  it  would  not  help  the 
plaintiff's  case  to  show  that  by  the  law  of  New  York  such  a 
contract  would  be  valid,  because  the  law  of  the  domicil  gov- 
erns as  to  the  capacity  of  persons  to  contract  there.  (Story's 
Conflict  of  Laws,  65,  96,  99.) 

I  am  of  opinion  that  the  demurrer  in  this  case  must  be  sus- 
tained. 

Mr.  Justice  MaqArthur  said,  in  substance: 
I  agree  that  the  demurrer  must  be  sustained,  for  the  reason 
that  the  declaration  affirniativelv  discloses  the  facts  that  the 
defendant  is  a  married  woman,  and  that  her  separate  estate 
is  situated  in  the  city  of  New  York;  but  I  am  unable  to  concur 
in  the  interpretation  of  our  statute,  concerning  the  rights  of 
married  women  to  property,  announced  in  the  learned  opin- 
ions of  my  brethren.  The  question  arising  on  this  point  of 
difference  is  whether  a  married  woman  can  execute  a  valid 
contract  to  pay  for  property  which  she  acquires  by  purchase. 
At  common  law  her  bond  is  void.  In  this  respect  the  statute 
has  made  a  radical  change,  for  she  can  now  contract  in  her 
own  name  in  all  matters  having  relation  to  her  separate  prop- 
erty. She  may  also  acquire  real  or  personal  property  in  any 
way  except  from  her  husband,  and  there  is  no  other  limit  to 
the  mode  in  which  she  may  receive  it.  The  object  of  the 
statute  was  to  displace  a  system  of  oppressive  restraint,  to 
enlarge  her  power  of  receiving  and  disposing  of  property,  and 
to  protect  her  individual  interests  the  same  as  if  she  were  an 
unmarried  woman.  The  same  purpose,  to  a  large  extent,  had 
been  recognized  in  courts  of  equity  long  before  this  legisla- 
tion took  place.  Equity  first  invented  trusts  for  the  separate 
use  of  married  women,  and  asserted  her  power  of  holding 
and  acquiring  property,  and  as  incident  to  such  power  her 
separate  estate  was  held  liable  for  the  payment  of  all  debts 
contracted  by  her  upon  its  credit.  ( Church  v.  JacquPSy  3  John. 
Ch.  R.,  77;  17  John.,  548;  Gardner  v.  Gixrdner,  7  N.  Y.,  112; 
Yale  V.  Dederer,  18  N.  Y.,  265 ;  2  Rope  on  H.  and  Wife,  239.) 
"If  a  court  of  equity  says  a  feme-covert  may  have  a  separate 
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estate,  the  court  will  bind  her  to  the  whole  extent  as  to  making 
that  estate  liable  to  her  own  engagements;  as,  for  instance, 
for  the  payment  of  debts,"  &c.  (Hulme  v.  Tenant,  1  Bro.  C. 
R.,  16.)  They  will  not  render  a  personal  decree  out  of  def- 
erence to  the  common  law ;  yet  in  the  case  just  cited  the  joint 
bond  of  a  husband  and  wife  was  held  not  only  to  be  valid  as 
to  her,  but  to  be  a  charge  upon  her  separate  estate.  The 
same  rule  was  laid  down  in  Peacock  v.  Monk,  2  Ves.,  190,  and 
it  is  there  decided  that  a  feme-covert  acting,  with  respect  to  her 
separate  property  is  competent  to  act  in  all  respects  as  a  feme- 
sole.  And  Mr.  Justice  Story  observes  that  in  "  the  earlier 
cases  the  doctrine  was  put  upon  the  intelligent  ground  that  a 
married  woman  is  as  to  her  separate  property  to  be  deemed 
a  feme-sole;  and  therefore  that  her  general  engagements,  al- 
though they  would  not  bind  her  person,  should  bind  her  sep- 
arate property.  This,  however,  is  not  the  modern  doctrine; 
for  by  that  it  seems  to  turn  upon  the'  intention  of  the  married 
woman  to  create  a  charge  upon  her  separate  estate,  either  as 
an  appointment,  or  of  a  disposition  of  it  by  a  contract  in  the 
nature  of  an  appointment."  (2  Story  Eq.  Jur.,  sec.  1401.)  To 
the  same  eftect  are  Conway  v.  Smith,  13  Wis.,  125;  Hauptm/in 
V.  Culhin,  20  N.  T.,  2415. 

The  rule  in  equity  that  a  married  woman  is  to  be  regarded 
as  a  feme-sole  in  regard  to  her  separate  estate  is  established 
by  numerous  authorities,  and  that  consequently  she  may  enter 
into  executory  contracts,  as  a  bond,  note,  or  mortgage  secu- 
rity, with  reference  to  her  property,  and  that  this  power  of 
contracting  was  necessarily  implied  in  the  power  of  holding 
and  enjoying  a  separate  estate,  and  was  absolutely  indispen- 
sable to  its  beneficial  use.  If,  therefore,  a  fem^-covert  obtained 
property  by  grant  or  purchase  through  the  expedient  of  a 
trustee,  it  may  be  assumed  that  in  equity  her  bond  for  the 
payment  of  the  consideration  would  be  good  as  to  her  sep- 
arate estate,  if  she  indicated  an  intention  of  contracting  in 
regard  to  it,  or  upon  its  credit,  without  the  authority  of  any 
statute.  Now,  the  effect  of  the  statute  in  regard  to  the  same 
transaction,  under  the  same  circumstances,  is  to  make  her 
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bond  as  good  in  law  as  it  had  before  been  in  equity.  It  is 
impossible  to  contend  that  Congress  has  not  given  a  married 
woman  the  power  of  contracting  in  law  in  any  manner  that 
she  could  under  the  rules  of  equity  without  a  statute.  Surely 
if  it  were  not  intended  to  enlarge  her  capacity,  it  would  at 
least  not  be  claimed  that  she  is  entitled  to  less  aid  under  the 
statute  than  she  received  by  the  application  of  equitable  prin- 
ciples before  it  was  enacted.  If,  for  instance,  the  defendant 
had  purchased  the  property  within  this  jurisdiction  and  taken 
a  conveyance  to  a  trustee  for  her  separate  use,  a  court  of 
equity  would  undoubtedly  have  made  the  bond  a  charge  upon 
her  separate  estate  iii  any  proper  proceeding  in  which  it  could 
exercise  jurisdiction.  It  seems  to  me  that  the  purpose  of  the 
Legislature  was  to  give  her  a  legal  capacity  of  contracting  as 
indispensable  to  her  power  of  acquiring  property;  and  it  is  a 
fatal  misconception  to  talk  of  her  acquiring  property,  as  if 
unmarried,  without  the  correlative  power  of  contracting  in  the 
ordinary  way. 

I  am  aware  that  in  several  of  the  States  having  statutes 
similar  to  our  own,  it  has  been  decided  that  an  action  at  law 
cannot  be  maintained  upon  the  obligation  of  a  married  woman 
given  upon  the  purchase  of  land.  ( Ycde  v.  Dederer,  18  N.  Y., 
265 ;  22  Id.,  450 ;  Howe  v.  Wilder,  34  Maine,  566 ;  Jones  v. 
Crossthwaite,  17  Iowa,  393;  Arties  v.  Foster,  42  N.  H.,  881; 
Wooster  v.  Norihrup,  6  Wis.,  245.)  These  decisions  proceed 
upon  the  ground  that  a  married  woman  cannot  render  herself 
liable  for  the  payment  of  property  by  an  executory  contract, 
and  that  her  common-law  disability  to  bind  herself  person- 
ally for  the  payment  of  debts  has  not  been  removed  bj'  these 
acts  of  legislation.  The  courts  in  New  York  held,  however, 
that  a  feme-covert  purchasing  property,  but  executing  no  cov- 
enant or  agreement  on  her  part  for  its  payment,  might  take 
and  hold  the  property  to  her  sole  and  separate  use,  independ- 
ent of  her  husband,  although  there  were  no  means  of  com- 
pelling her  to  pay  the  consideration,  and  that  the  transfer 
would  be  valid  whether  she  had  antecedently  any  separate 
estate  or  not.     {Darley  v.  Callaghan^  16  N.  Y.,  71 ;  and  al- 
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though  the  purchase  was  on  credit,  Knapp  v.  Smith,  27  Id., 
277;  Draper  v.  Stanvend,  35  Id.,  507.)  These  rulings  were 
with  reference  to  the  acts  of  1848  and  1849.  Later  acts,  in 
1860  and  1868,  authorized  a  married  woman  to  acquire  prop- 
erty by  grant,  devise,  or  purchase,  and  to  engage  in  a  trade 
or  business  on  her  own  account ;  so  that  under  the  existing 
statutes  iu  that  State  a  wife  may  acquire  property  on  credit, 
and  her  contracts  in  relation  to  such  property  are  as  binding 
upon  her  and  upon  her  separate  estate  as  if  executed  by  an 
unmarried  woman.  Under  similar  laws  in  Massachusetts  it 
has  been  held  that  a  promissory  note  given  by  a  married 
woman  for  land  conveyed  to  her,  to  her  sole  and  separate  use, 
is  a  valid  contract.  {Siewart  v.  Jen/d7h%  6  Allen,  800.)  And 
there  has  been  the  same  ruling  upon  a  promissory  note  given 
by  her  for  money  borrowed  to  enable  her  to  pay  for  land, 
and  actually  applied  by  her  to  that  purpose.  {Chapman  v. 
FoMeVy  6  Allen,  186.)  Cases  like  these  are  in  conformity  to 
the  intention  and  policy  of  the  law,  and  the  same  tendency 
of  liberal  construction  should  be  applied  here,  where  the 
question  has  not  heretofore  been  raised. 

There  is  nothing  in  our  statute  which  forbids  the  right  of 
a  married  woman  to  acquire  property  by  purchase,  and  we 
are  construing  it  on  that  point  for  the  first  time.  I  do  not 
think  we  should  allow  the  decisions  in  other  States  to  rule 
our  judgment  as  if  binding.  They  are  to  be  considered  with 
respect,  but  not  as  authority;  for  they  relate  to  local  laws,  and 
not  to  general  jurisprudence.  Especially  we  should  not  lay 
much  stress  upon  them  when  they  are  based  more  upon  the 
indecorous  rules  of  the  common  law  in  regard  to  married 
women  than  upon  the  spirit  and  design  of  recent  legislation. 

By  the  statutes  of  New  York,  and  those  of  several  other 
States,  a  married  woman  may  take  by  gift,  grant,  or  devise. 
The  language  of  our  own  is  broad  enough  to  include  all  of 
these,  as  well  as  that  of  purchase  ;  and  there  is  nothing  which 
excludes  the  word  purchase,  any  more  than  of  the  words  gift 
or  devise;  and  it  has  been  repeatedly  held  that,  under  stat- 
utes as  general  in  expression  as  our  own,  a  married  woman  is 
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capable  of  receiving  property  by  gift  or  devise.  If  she  can 
take  a  conveyance  in  any  mode  by  which  property  is  acquired, 
she  can  in  all ;  for  there  is  no  limitation  in  our  statute,  except 
that  it  is  not  by  gift  or  conveyance  from  her  husband.  This 
very  power  implies  that  she  can  give  an  obligation  to  pay  for 
it.  To  say  that  she  may  take  by  gift  or  devise,  and  not  by 
purchase,  is  to  restrain  the  plain  and  ordinary  meaning  of 
language.  The  first  impressions  that  prevailed  in  New  York, 
that  a  wife  could  buy,  but  could  not  pay,  are  unworthy  of 
serious  consideration,  and  were  corrected  by  the  Legislature  of 
that  State  nearly  as  soon  as  they  were  announced.  Congress 
had  observed  this  judicial  reluctance  to  remove  common-law 
incapacity  of  married  women  in  New  York,  and  the  other 
States  which  followed  her  lead,  and,  quite  likely  from  delib- 
erate purpose,  used  the  language  in  the  statute  con  fern ng 
upon  married  women  the  legal  capacity  of  receiving  property 
during  marriage  in  any  way,  without  any  limitation  but  that 
of  the  husband.  It  seems  forced  and  extravagant  to  say  that 
under  this  provision  she  may  not  take  by  purchase  as  well  as 
by  gift. 

In  Sykes  v.  Chadwick,  18  Wall.,  141,  an  action  at  law  by 
a  married  woman  was  maintained  on  a  promissory  note  given 
to  her  by  the  defendant,  who  had  purchased  her  dower  interest 
in  the  real  estate  of  her  husband,  who  also  signed  the  note  as 
a  maker.  The  court  held  that  this  note  constituted  her  sep- 
arate estate,  and  that  by  the  act  of  1869  she  acquired  the 
capacity  at  law  to  receive  property  to  her  separate  use,  and 
that  she  was  relieved  from  the  incapacity  which  the  common 
law  imposed  upon  her,  and  is  as  if  she  were  unmarried ;  that 
the  surrender  of  her  right  of  dower  was  a  consideration  for 
the  note,  and  that  she  could  maintain  an  action  at  law  to  en- 
force its  collection.  It  is  thus  judicially  declared  by  the 
Supreme  Court,  in  a  case  that  went  up  from  this  court,  that 
the  statute  now  in  force  within  this  District  enabled  the  wife 
-to  dispose  of  her  separate  estate  by  conveyance,  and  take  an 
executory  contract  for  the  purchase-money;  and  that  the 
technical  T-fiteS^Lthe  common  law  no  longer  exist  in  such 
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case.  This  adjudication  goes  far  to  emancipate  our  statute 
from  the  narrow  construction  to  which  similar  laws  have 
been  subjected  elsewhere.  If  a  married  woman  may  dispose 
of  her  whole  separate  estate,  and  take  a  note  for  the  price,  it 
would  seem  to  follow  that  she  could  give  the  same  evidence 
of  indebtedness  when  she  is  the  purchaser  instead  of  the  seller. 
Is  it  not  capricious  to  say  that  a  note  is  good  when  she  re- 
ceives, but  void  when  she  gives  it  ? 

But  having  sufficiently  vindicated  my  reasons  why  I  am 
unwilling  to  concur  in  the  views  of  my  brethren  in  regard  to 
the  true  meaning  of  this  statute,  I  have  only  to  repeat,  that 
I  concur  in  the  judgment  on  the  ground  indicated  in  the 
beginning. 


DISTRICT    OF    COLUMBIA  v.  THE    WASHINGTON    MAR- 

KET   COMPANY. 

At  Law.— No.  14,991. 

I.  By  act  of  Congress  the  Washington  Market  Company  was  antliorized 

to  erect  market  bniUlings  on  gmund  belonging  to  the  United  States, 
and  to  hold  the  same  for  a  term  of  ninet5'-nine  years,  on  an  annnal 
rental  of  $25,000,  which  money  was  directed  to  be  paid  to  the  city 
of  Wasliington  for  the  support  of  tlie  poor  of  said  city  and  of  the  Dis- 
trict of  Columbia  :  Held^  That  this  was  in  tl»e  nature  of  a  gratuity 
or  bounty  to  the  city,  and  remained  under  legislative  control,  and 
subject  to  be  reduced  or  withdrawn  entirely  by  the  power  that  con- 
ferred it. 

II.  The  reduction  of  such  rent  might  be  by  an  act  of  Congress  expressly 

directing  it,  or  Congress  miglit  accomplisli  the  same  end  by  authoriz- 
ing the  District  of  Columbia  to  release  or  reduce  the  rent,  and  this 
authority  might  be  confided  to  the  District  by  general  words,  tliougii 
not  explicitly  describing  it. 

in.  In  ascertaining  tiie  meaning  of  an  act  of  Congress,  the  i^marks  of 
members  on  its  passage  are  too  uncertain  a  source  of  guidance,  and 
cannot  be  resorted  to  by  tlie  court  for  that  purpose. 

IV.  A  trust  created  for  the  benefit  of  "the  poor  of  the  city  of  Washing- 
ton and  of  tile  District  of  Columbla,^^  is  so  vague  and  indefinite  as 
to  be  incapable  of  ascert^iinment,  and  is,  tlierefore,  totally  void. 
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The  firet  couut  in  the  declaration  sets  forth  that  on  Mav 
20, 1870,  Congress  passed  an  act  to  incorporate  the  defendant 
by  the  name  and  style  of  the  "  Washington  Market  Com- 
pany," and  provided  in  such  act  that,  in  consideration  of  the 
privileges  thereby  granted,  the  said  company  should  pay 
yearly,  during  the  term  of  ninety-nine  years,  to  the  city  of 
Washington,  the  sum  of  $25,000,  which  sum  should  be  set 
apart  and  expended  by  and  under  the  direction  of  said  city 
for  the  support  of  the  poor  of  said  city ;  that  the  defendant 
became  indebted  to  the  plaintiff  on  account  of  said  rent,  as 
the  successor  of  said  city  of  Washingtcm,  for  a  balance  due 
and  unpaid  of  $173.20  on  the  1st  day  of  June,  1871,  that 
being  the  day  on  wliich  the  late  corporation  of  the  city  of 
Washington  ceased  to  exist;  and  the  further  sum  of  $53,- 
847.23,  which  was  the  balance  due  and  unpaid  November  1, 
1875.  The  money  counts  are  added,  and  a  bill  of  particulars 
is  appended  to  the  declaration  showing  a  debit  and  credit 
account.  To  this  declaration  the  defendant  tiled  a  plea  of 
not  indebted,  and  a  special  plea  which  is  set  forth  at  length 
in  the  opinion  of  the  court,  as  is  also  the  demurrer  thereto, 
and  the  matters  of  law  to  be  argued  under  it. 

The  fourteenth  section  of  the  act  incorporating  the  defend- 
ant reads  as  follows: 

"  Sec.  14.  And  be  it  further  enactedy  That,  in  consideration 
of  the  privileges  granted  by  this  act  to  the  Washington  Mar- 
ket Company,  the  said  company  shall  pay  yearly,  every  year 
during  the  said  term  of  ninety-nine  years,  unto  the  city  of 
Washington  the  sum  of  $25,000 ;  which  sum  shall  be  received 
by  said  city  and  set  apart  and  expended  b}'  and  under  the 
direction  of  the  city  government  of  said  city  for  the  support 
and  relief  of  the  poor  of  said  city  and  of  the  District  of  Co- 
lumbia; and  said  cit}'  may  enforce  the  payment  of  said  sum 
from  time  to  time  as  the  same  shall  become  due,  either  by 
an  action  at  law  or  by  the  same  proceedings  now  authorized 
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by  law  for  the  coUectiou  of  taxes  by  said  city."     (16  Stat., 
124.) 

The  real  estate  vested  in  said  market  company  for  and 
during  the  period  of  ninety-nine  years  is  the  whole  of  the 
ground  on  the  south  side  of  Pennsylvania  avenue  and  of 
Louisiana  avenue  between  Seventh  and  Ninth  streets,  and 
running  back  to  B  street,  and  is  the  property  of  the  United 
States.  The  defendant  was  authorized  and  empowered  to 
locate  and  construct  suitable  buildings  on  said  grounds  for  a 
public  market,  and  such  stores  and  public  halls  as  might  be 
determined  by  said  company  not  inconsistent  with  the  use  of 
said  premises  as  a  public  market.  The  defendant  accepted 
the  charter  and  has  erected  buildings  for  market  purposes 
on  that  portion  of  the  demised  premises  fronting  on  J3  street, 
but  has  erected  no  building  on  the  reservation  fronting  on 
Pennsylvania  and  Louisiana  avenues. 

On  the  3d  of  March,  1873,  Congress  passed  another  act, 
which  is  embodied  in  the  act  "  making  appropriations  to  sup- 
ply deficiencies  in  the  appropriations  for  the  service  of  the 
government  for  the  fiscal  year  ending  June  80,  1873,  and 
for  other  purposes,"  and  will  be  found  in  17  Statutes,  540, 
as  follows: 

"  For  the  purchase  by  the  United  States  of  the  interest  of 
the  District  of  Columbia  in  the  present  city-hall  building  in 
Washington,  now  used  solely  for  government  purposes,  such 
money  as  may  be  determined  by  three  impartial  appraisers, 
to  be  selected  by  the  Secretary  of  the  Interior,  not  exceeding: 
f  75,000,  the  same  to  be  applied  by  said  District  only  for  the 
erection  of  a  suitable  building  for  the  District  offices.  And 
the  Governor  and  Board  of  Public  Works  are  authorized,  if 
they  deem  it  advisable  for  that  purpose,  to  make  arrange* 
ments  to  secure  sufficient  land  fronting  on  Pennsylvania  and 
Louisiana  avenues  between  Seventh  and  Ninth  streets:  Pro- 
vided.  That  the  Government  of  the  United  States  shall  not 
be  liable  for  any  expenditures  for  said  land,  or  for  the  pur- 
chase-money therefor,  or  for  the  buildings  to  be  erected  there- 
on ;  and  no  land,  or  the  use  thereof,  is  hereby  granted  for  the 
86 
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purpose  of  erecting  any  buildings  thereon  for  such  build- 


ang." 


On  the  18th  of  March,  after  the  passage  of  the  hist-men- 
tioned  act,  the  said  defendant  and  the  Governor  and  Board 
of  Public  Works  of  the  District  of  Columbia  entered  into  an 
agreement  or  arrangement  by  which  the  market  company 
covenanted  to  convey  to  the  District  of  Columbia  so  much 
of  the  land  as  they  had  acquired  under  the  act  of  Congress  of 
May  20,  1870,  as  fronted  on  Pennsylvania  and  Louisiana 
avenues,  for  the  purpose  of  erecting  thereon  suitable  build- 
ings for  District  offices,  in  consideration  of  which  the  District 
assumed  to  fulfill  all  obligations  imposed  upon  the  company 
by  section  14  of  the  above  act  of  Congress,  as  modified  by  an 
act  of  the  Legislative  Assembly,  which  reduced  the  amount 
to  be  paid  by  the  defendant  from  J25,000  to  $7,500.  The 
action  is  brought  to  recover  the  ditterence  between  these 
amounts  for  the  period  already  specified.  It  is  believed  that 
this  statement  comprehends  all  the  facts  bearing  upon  the 
demurrer,  in  addition  to  those  contained  in  the  opinion. 

The  case  was  certified  to  be  heard  in  the  general  term  in 
the  firat  instance. 

A.  G.  Riddle,  for  plaintifl'. 

Joseph  H.  Bradley y  B,  F,  Builer^  Matt  H.  Carpenter ,  and  WiB- 
iam  E.  Chandler,  for  defendant. 

Mr.  Justice  Hagnek  delivered  the  opinion  of  the  court  : 
The  case  is  one  of  great  importance,  as  well  by  reason  oi 
the  amount  claimed  as  because  of  the  numerous  and  interest- 
ing questions  involved.  These  have  been  argued  with  great 
ability,  and  they  have  received  the  careful  consideration  their 
importance  demanded. 

The  action  was  commenced  in  November,  1875,  in  the 
name  of  the  District  of  Columbia  against  the  Washington 
Market  (yompany.  The  declaration  contained  two  special 
counts,  and  the  usual  money  counts  for  money  payable,  &e. 
In  the  first  count  the  pleader  undertakes  to  set  out  the  four- 
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teenth  section  of  tho  act  of  Congress  of  1870,  incorporating 
the  market  company.  With  this  declaration  was  tiled  a  bill 
of  particulars  claiming  a  balance  due  the  District  of  over 
$53,000. 

In  January,  1876,  the  defendant  tiled  a  general  plea  of  not 
indebted,  and  in  April  following  a  special  plea  in  the  follow- 
ing words : 

"And  for  a  further  plea,  the  defendant  says  that  subsequent 
to  the  passage  of  said  act  of  Congress  of  the  20th  of  May, 
1870,  tliat  is  to  say,  on  the  3d  day  of  March,  1873,  the  Con- 
gress of  the  United  States  passed  a  further  act,  appropriating 
such  sum  for  the  purchase  by  the  United  States  of  the  interest 
of  the  District  of  Columbia  in  the  city-hall  buildings  in  Wash- 
ington, then  used  solely  for  government  purposes,  as  might 
be  determined  by  three  impartial  appraisers,  to  be  selected 
by  the  Secretary  of  the  Interior,  not  exceeding  seven ty-tive 
thousand  dollars,  the  same  to  be  applied  by  said  District  only 
for  the  erection  of  a  suitable  building  for  the  District  offices  ; 
and  in  and  by  said  act  the  Governor  and  Board  of  Public 
Works  of  the  said  District  were  authorized,  if  tliey  deemed  it 
advisable  for  the  purpose  of  the  erection  of  such  building,  to 
make  arrangements  to  secure  sufficient  land  fronting  on 
Pennsylvania  and  Louisiana  avenues  between  Seventh  and 
Ninth  streets,  which  land  so  authorized  by  said  act  to  be  pro- 
cured was  a  portion  of  the  land  granted  to  the  defendant 
company  by  said  act  of  May  20,  1870,  in  consideration  of 
which  said  sum  of  twenty-tive  thousand  doUare  was  to  be  paid 
annually  to  said  city  of  Washington ;  that  subsequently,  tha,t 
is  to  say,  on  the  18th  day  of  March,  1873,  in  pursuance  of 
8»id  act  of  Congress  of  March  3,  1873,  an  agreement  was 
entered  into  by  said  District  of  Columbia,  represented  by  said 
Governor  and  Board  of  Public  Works,  with  said  defendant 
company,  by  which,  among  other  things,  said  company  agreed 
that  it  would  by  quitclaim  deed  release  and  convey  to  said 
District,  for  the  purpose  of  the  erection  of  said  District  build- 
ing thereon,  all  the  right,  title,  and  interest  of  said  company 
acquired  under  said  act  of  May  20, 1870,  in  and  to  so  much 
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of  the  land  described  in  said  act,  and  fronting  on  Pennsylvania 
and  Louisiana  avenues  between  Seventh  and  Ninth  streets, 
as  was  described  in  said  agreement,  being  a  piece  of  eighty- 
six  feet  in  depth  along  said  avenues  and  between  said  streets; 
and  said  defendant  company  also  agreed  to  convey  to  said 
District  the  right  to  use  in  common  with  said  company,  as  a 
passage-way  and  court-yard,  all  the  lapd  between  the  said  land 
so  to  be  released  and  conveved  as  aforesaid  and  a  line  drawn 
from  Seventh  to  Ninth  street,  ten  feet  north  of  the  Seventh 
and  Ninth  street  buildings  of  said  market  company ;  that  in 
and  by  said  agreement  the  said  District  of  Columbia,  among 
other  things,  in  consideration  of  the  aforesaid  release  and 
conveyance  by  said  defendant  company,  agreed  with  said 
company  that  said  District  would  assume  and  fulfill  all  obli- 
gations imposed  upon  said  company  by  section  14  of  said  act 
of  May  20,  1870,  (as  modified  by  an  act  of  the  Legislative 
Assembly  of  the  District  of  August  23,  1871,)  except  as  fol- 
lows: That  the  market  company  should  pay  annually  to  the 
District,  during  the  term  and  for  the  purpose  mentioned  in 
said  section  14,  the  sum  of  seven  thousand  five  hundred  dol- 
lars, payable  quarterly,  which  sum  should,  during  said  term, 
be  in  the  place  of  all  rental  for  the  ground  occupied  by  the 
market  buildings  of  said  company ;  and  that  in  case  in  any 
year  the  general  District  taxes  upon  said  ground  and  market 
buildings  should  exceed  five  thousand  five  hundred  dollare, 
the  excess  above  that  amount  should  be  deducted  from  said 
rental  of  seven  thousand  five  hundred  dollars,  so  that  the 
total  annual  payments  for  rental  and  taxes  should  not  exceed 
thirteen  thousand  dollars ;  that  it  was  also  provided  in  said 
agreement  that  possession  of  the  land  conveyed  should  be 
given  the  District  upon  the  day  of  executing  said  agreement ; 
that  said  agreement  should  take  eflfect  April  1,  1873,  and 
that  the  defendant  company  should  at  once  settle  its  past 
rental  account  to  said  April  1,  at  the  rate  after  August  23, 
1871,  fixed  by  the  resolution  of  the  Legislative  Assembly  of 
that  date,  and  should  immediately  pay  the  balance  due  to  the 
treasurer  of  said  District ;  that  in  pursuance  of  said  agree- 
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ment  of  March  18,  1873,  said  defendant  company,  by  deed 
of  release  of  that  date,  conveyed  to  said  District  all  said 
company's  interest  in  said  land  and  privileges  as  in  and  by 
said  agreement  was  required,  which  said  deed  was  duly  ac- 
cepted by  said  District  and  recorded,  possession  of  said  land 
was  delivered  to  and  taken  by  said  District,  and  the  work  of 
erecting  said  District  building  commenced  by  said  District, 
and  possession  of  said  land  has  ever  since  been  and  now  is 
retained  by  said  District;  that  the  value  of  the  interest  of  the 
District  in  said  city-hall  building  having  been  determined  by 
appraisers  selected  bj'  the  Secretary  of  the  Interior,  under 
said  act  of  March,  1873,  at  seventy-live  thousand  dollars,  said 
sum  was  duly  paid  by  the  United  States  to  the  District,  was 
accepted  by  the  District  Legislature,  and  said  Legislature,  by 
act  of  June  26, 1873,  appropriated  said  sum  and  fifteen  thou- 
sand dollars  in  addition,  making  ninety  thousand  dollars  in  all, 
to  b.e  drawn  by  the  Board  of  Public  Works  for  the  erectiort  of 
said  building  for  District  offices,  from  which  appropriation  pay- 
ments were  made  for  the  work  of  erecting  said  building  on 
said  land  as  aforesaid ;  that  under  the  aforesaid  act  of  May 
20,  1870,  there  was  granted  to  said  defendant  company  all 
the  land  fronting  Pennsylvania  and  Louisiana  avenues  be^ 
tween  Seventh  and  Ninth  streets,  and  extending  southerly 
to  the  middle  of  B  street,  before  that  time  known  as  reserva- 
tion  7  or  Centre  Market  space,  with  the  provision  that  on  the 
rear  of  said  grounds  should  be  erected  public  market  build- 
ings, and  that  on  the  front  grounds  should  be  erected  a  build- 
ing to  be  rented  by  said  company  for  stores,  offices,  and  other 
lawful  purposes,  to  be  determined  by  said  company;  that 
prior  to  said  agreement  of  March  18, 1873,  said  market  build- 
ings were  duly  erected  and  opened  and  occupied  ;is  required 
by  said  act  of  May  20,  1870 ;  that  said  front  grounds  were 
valuable  to  said  company  for  the  purpose  of  erecting  said 
building  for  rental  as  aforesaid,  and  its  rights  therein  were 
released  and  conveyed  to  said  District  only  at  the  solicitation 
of  the  District  officers,  in  pursuance  of  said  act  of  March  3, 
1873,  and  in  consideration  of  said  agreement  by  said  District 
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to  assume  and  fulfill  all  obligations  imposed  upon  said  com- 
pany by  said  section  14  of  said  act,  except  the  payment  by 
said  company  of  said  annual  sum  of  $7,500 ;  that  immediately 
upon  the  execution  of  said  agreement  of  March  18, 1873,  said 
defendant  comf)any  settled  its  past  rental  account  and  paid 
all  amounts  due  to  said  date,  and  that  since  said  date  said 
company  has  duly  paid  to  said  District  said  sum  of  $7,500 
annually,  as  required  by  said  agreement. 

"Wherefore,  and  by  reason  of  all  which  the  premises,  the 
defendant  says  that  the  plaintiff  ought  not  to  be  admitted  to 
say  as  in  declaring  said  plaintiff  has  alleged." 

The  plaintiff  filed  a  demurrer  to  this  special  plea,  and  a 
tiote  of  the  matters  of  law  intended  to  be  argued  under  it, 
as  follows: 

"1.  That  the  act  of  the  Legislative  Assembly  in  said  f>lea 
mentioned  does  not  reduce  the  annual  rental  required  by  act 
of  Congress  to  be  paid  by  the  defendant. 

"2.  That  the  Legislative  Assembly  had  no  authority  to 
80  reduce  said  annual  rental. 

"8.  The  defendant  did  not  and  could  not  make  a  valid 
conveyance  of  the  land  alleged  in  said  plea  to  have  been 
conveyed  by  the  defendant  to  the  plaintiff;  said  land  being 
held  by  the  defendant  under  a  statutory  lease  from  the  Uni- 
ted States,  and  subject  to  certain  trusts. 

"4.  Neither  the  Board  of  Public  Works  nor  the  District 
of  Columbia  was  authorized  by  the  act  of  March  3,  1873,  in 
said  plea  mentioned,  to  buy  the  land  alleged  in  tlie  plea 
to  have  been  bought  from  the  defendant,  the  reversion  of 
said  land  being  in  the  United  States." 

The  scope  of  the  argument  extended  beyond  these  four 
causes,  and  as  the  parties  evidently  desire  a  decision  upon 
all  the  points  raised,  we  propose  to  examine  them  in  their 
due  order. 

First.  Did  Congress  possess  the  constitutional  power  to 
reduce  the  rent  exacted  by  section  14  of  the  act  of  1870  ? 

It  is  important  to  consider  the  situation  of  this  property 
when  this  act  was  passed.    This  reservation  then  belonged 
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exclusively  to  the  United  States.  According  to  the  decision 
in  Van  Ness  v.  Ciin  of  Washington^  4  Peters,  the  United  States 
possessed  it  free  of  all  trusts,  untramineled  by  all  conditions, 
witli  the  right  to  do  with  it  whatever  any  private  proprietor 
in  the  city  could  do  with  his  land,  or  whatever  the  United 
States  could  do  with  any  other  government  lands.  It  could 
therefore,  have  sold  it  and  placed  the  proceeds  in  the  public 
treasury.  It  could  have  gimn  it  away  absolutelf/,  as  it  has 
given  away  millions  of  acres  to  railroads,  to  meritorious  offi- 
cers and  soldiers,  or  to  any  charitable  object.  As  a  matter 
of  course,  therefore,  it  could  lease  it,  reserving  such  annual 
rent  as  it  should  see  fit  to  claim,  from  $100,000  to  $25,000,. 
or  for  a  consideration  Jis  insignificant  as  the  two  Indian  arr 
rows — the  price  of  the  grant  of  Maryland  from  Charles  II. 
It  could  make  thai  rent  payable  either  directly  into  the  treas- 
ury, or  to  a  private  individual,  or  to  an  appointee  for  the  use 
of  any  beneficiary  it  might  select,  as  it  did  in  this  case.  It 
cannot  be  denied  that  if  the  rent  had  been  reserved,  payable 
directly  into  the  treasury.  Congress  might  afterwards  have  re- 
duced or  released  it,  as  a  private  person  might  release  a  rent 
payable  to  himself.  Does  the  fact  that  by  the  act  of  Con- 
gress itself  the  market  company  was  directed  to  pay  the 
money  to  the  city  of  Washington,  remove  the  rent  beyond 
control  of  the  power  that  created  it  ? 

It  must  be  admitted  that  the  reservation  of  the  rent  to  the 
city  was  a  mere  gratuity  on  the  part  of  Congress  towards  this 
municipality,  bestowed  without  the  slightest  considei\iiion  mov- 
ing from  the  city  to  the  United  States — as  purely  a  bounty  as 
were  any  of  the  royal  grants  to  the  colonial  territories  by 
the  "  special  grace,  certain  knowledge,  and  mere  motion  "  of 
the  English  kings;  and  it  is  well  settled  that  bounties  are 
within  legislative  control,  and  always  subject  to  be  withdrawn 
by  the  power  that  conferred  them.  Of  this  character  are 
the  pensions  granted  by  Congress,  or  appropriations  for 
charities,  which  are  subject  at  all  times  to  be  withdrawn  by 
the  sovereign,  however  severely  such  withdrawal  might  op- 
erate upon  individuals.     By  law,  goods  seized  for  violations 
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of  the  customs  duties  are  liable  to  forfeiture  ;  and  to  stimu- 
late vigilance  on  the  part  of  the  revenue  officers,  a  valual)le 
part  of  the  forfeiture  is  assigned  to  them.  But  as  the  Secre- 
tary of  the  Treasury  is  authorized,  in  his  discretion,  to  remit 
the  penalty,  the  Supreme  Court  has  held  that  his  remission 
also  releases  the  share  of  the  collector;  and  that  there  can 
be  no  such  vested  right  in  him  as  to  his  moiety  as  may  not 
be  fully  destroyed  by  the  act  to  the  government. 

An  illustration  of  this  principle,  as  affecting  individuals,  is 
afforded  by  the  decision  in  Salt  Co,  v.  East  Saginaw^  13  Wall., 
373. 

But  there  is  a  special  reason  why  this  right  to  destroy  or 
diminish  a  gratuity  applies  where  a  municipcditi/ h  concerned. 

A  city  is  one  of  the  public  territorial  divisions  of  the 
country,  established  for  public  political  purposes  connected 
with  the  administration  of  the  government.  It  is  one  of  the 
instruments  of  government,  invested  with  local  jurisdiction 
to  aid  in  the  administration  of  pubHc  affairs.  Such  a  munici- 
pality is  always  the  subject  of  legislative  control  as  to  its 
duration,  powers,  rights,  and  property.  In  a  public  capacity 
onl}'  could  it  receive  this  money,  to  be  used  by  it  for  public 
purposes  only.  From  numerous  cases  at  hand,  unift)rnily 
maintaining  this  proposition,  I  will  refer  to  a  decision  in 
Maryland,  of  Hagerstown  v.  Sherei\  37  Md.,  180. 

In  this  case  the  court,  in  discussing  this  subject,  say: 

"The  case  of  The  State,  use  of  Washington  county^  v.  B.  ^  O. 
jB.  R,  Co.,  12  G.  &  J.,  299,  is  a  very  instructive  one  as  to  the 
power  the  Legislature  may  exercise  over  the  supposed  rights 
of  such  corporations.  The  Legislature,  in  an  act  to  promote 
internal  improvements,  had  inserted  a  proviso,  that  if  the  rail- 
road company  did  not  locate  their  road  so  as  to  pass  through 
Hagerstown,  they  sliould  forfeit  $1,000,000  to  the  State, /or 
the  use  of  Washington  county.  The  company  failed  to  make 
the  designated  location,  and  suit  was  then  brought  against 
them  in  the  name  of  the  State,  for  the  use  of  the  count}',  to 
recover  this  sum.  The  Legislature  then  passed  an  act  re- 
leasing this  forfeiture.     The  validity  of  this  latter  act  was 
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assailed,  but  was  sustained  by  the  court.  *  *  *  In  that 
part  of  their  opinion  where  they  treat  the  case  as  one  of  con- 
tract and  not  of  penalty,  they  say,  in  this  view  of  the  case, 
*iti8  nuiterial  to  consider  who  are  the  contracting  parties, 
and  in  what  relation  does  the  cestui  que  use  stand  to  the  legal 
plaintift'on  the  record.  The  contracting  parties  are  the  State 
on  the  one  part  and  the  railroad  company  on  the  other.  The 
considerations  of  the  contract  were  the  franchises  and  priv- 
ileges derived  by  the  company  from  the  State,  and  the  cestui 
que  use  is  one  of  the  counties  of  the  State^  claiming  an  interest^ 
incidentally,  in  her  political  character  and  capacity,  in  virtue 
of  one  of  the  provisions  contained  in  that  contract.' 

"The  State,  for  reasons  which  she  deemed  sufficient,  has 
thought  proper,  by  an  act  of  her  Legislature,  to  annul  the  con- 
tract  and  release  the  claim  of  the  cestui  que  UrSe,  whicli  this  action 
has  been  instituted  to  enforce.  In  doing  so  the  Legislature 
have  not  transcended  their  constitutional  limits.  Washing- 
ton county,  by  which  the  claim  is  intended  to  be  enforced,  is 
one  of  the  public  territorial  divisions  of  the  State,  established 
for  public  purposes  connected  with  the  administration  of  the 
government.  In  this  character  she  would  receive  the  money 
as  public  property,  to  be  used  for  public  purposes  only,  and 
not  for  the  use  of  her  citizens  in  their  private  characters  and 
capacities.  In  that  relation  they  would  have  no  immediate 
interest  and  could  assert  no  title.  *  •  *  If;  then,  it  be 
public  and  not  private  property,  it  would  seem  to  be  com- 
pletely at  the  disposal  of  the  government,  and  the  act  of 
1840  was  nothing  more  than  a  rightful  exercise  of  legislative 
power." 

This  judgment  was  alBirmed  by  the  Supreme  Court  in  3 
Howard,  534,  where  it  was  held,. that  by  the  repealing  act 
the  Legislature  had  dealt  altogether  with  matters  of  public 
concern,  and  had  interfered  with  no  private  right,  because 
neither  the  county  commissioners  nor  the  county,  nor  any 
one  of  its  citizens,  had  acquired  any  separate  or  private  in- 
terest in  this  money  which  could  be  maintained  in  a  court 
of  justice. 
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IF  further  countenance  for  the  exercise  of  the  right  wore 
needed,  it  might  be  gathered  from  the  provision  in  section 
17  of  the  charter  of  the  market  company,  reserving  the  right 
of  Congress  to  legislate  in  respect  to  said  property,  and  from 
the  opinion  of  the  Supreme  Court  in  Welch  v.  Citjj  ColleHorj 
not  yet  reported. 

We  have,  therefore,  no  doubt  that  Congress  did  possess 
the  power  to  reduce  the  rental.  It  must  be  admitted  that  it 
was  not  essential  that  this  reduction  should  be  made  bv  an 
net  of  Congress  and  by  explicit  words.  Congress  might  equally 
accomplish  the  end  by  authorizing  the  District  of  Columbia, 
the  successor  of  the  city  government,  to  release  or  reduce 
the  rents,  and  this  power  might  be  confided  to  them  by  (jen- 
eral  words  large  enough  to  comprehend  the  powei'S,  th^igh 
not  explicitly  describing  it     (  Welch  v.  City  Collector,  supra.) 

Second.  The  question  then  arises:  Did  Congress  confer 
such  authority  upon  the  District  government  ? 

It  is  claimed  on  the  part  of  the  market  company  that  the 
authority  is  given  to  the  District  government  by  the  act  of 
Congress  of  March  3,  1873,  while  the  counsel  for  the  Dis- 
trict insists  that  this  act  confers  no  such  authoritv. 

The  language  of  the  section  applicable  to  this  point  is  as 
follows : 

"  For  the  purchase  by  the  United  States  of  the  interest  of 
the  District  of  Columbia  in  the  present  city-hall  building  in 
"Washington,  now  used  solely  for  government  purposes,  such 
sum  as  may  be  determined  by  three  impartial  appraisei-s,  to 
be  selected  by  the  Secretaiy  of  the  Intei*ior,  not  exceeding 
$75,000,  the  same  to  be  applied  by  the  said  District  only  for 
the  erection  of  a  suitable  building  for  the  District  offices;  and 
the  Governor  and  Board  of  Public  Works  are  authorized,  if 
they  deem  it  advisable  for  that  purpose,  to  make  arrange- 
ments to  secure  sufficient  land  fronting  on  Pennsylvania  and 
Louisiana  avenues  between  Seventh  and  Ninth  streets :  Pro- 
vided, That  the  Government  of  the  United  States  shall  not 
be  liable  for  any  expenditures  for  said  land,  or  for  the  pur- 
chase-money therefor,  or  for  the  buildings  to  be  erected  there- 
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on;  and  no  land,  or  the  use  thereof,  is  hereby  granted  for  the 
purpose  of  erecting  any  building  thereon  for  such  building." 
(17  StatR.,  540.) 

It  has  been  insisted  in  the  argument  that  the  court,  with  a 
view  to  a  clearer  understandino:  of  the  lanscuafice  used  in  the 
section,  is  at  liberty  to  consult  the  record  of  the  debates  in 
the  houses  of  Congress  while  this  section  was  under  discus- 
sion. It  is  true  that  the  courts,  in  the  examination  of  certain 
constitutional  questions,  have  at  times  referred  to  the  essays 
in  "The  Federalist"  written  bv  the  srreat  founders  of  the 
instrument,  contemporaneously  with  its  submission  to  the 
people,  and  have  cited  the  opinions  of  those  eminent  nuMi  in 
support  of  their  conclusions.  It  is  also  true  that  in  New 
York  and  in  some  other  States  it  has  been  considered  proper 
to  examine  the  journals  of  the  Legislature  to  ascertain  wheth- 
er a  particular  measure  received  the  two-thirds  vote  required 
by  the  State  Constitution  for  that  class  of  laws.  But  we 
have  seen  no  authority  that  would  justify  us  in  appealing  to 
so  uncertain  a  source  for  guidance  as  the  remarks  of  rneinbers 
in  debate.  It  is  well  known  that  a  measure  is  sometimes 
advocated  by  a  person  upon  grounds  which  ancnher  may  as- 
sign as  the  cause  of  his  opposition ;  and  in  this  case  thero  can 
be  no  more  striking  proof  of  the  fallacious  character  of  such 
evidence  than  the  fact  that  both  sides  refer  to  diftcrent  por- 
tions of  the  same  debate  in  support  of  their  respective  views. 

If  reference  were  to  be  had  to  any  portion  of  "  Tlie  Con- 
gressional Record,"  it  would  be  more  justifiable  to  examine 
the  amendments  proposed  to  the  section  by  different  mem- 
bers, and,  among  them,  to  the  proposal  of  Mr.  Beck,  of  Ken- 
tucky, that  no  money  should  be  expended  upon  the  property 
selected  by  the  Governor  and  Board  of  Public  Works  until 
authority  should  be  first  given  by  Congress,  after  a  report  to 
that  body.  This  amendment  was  rejected;  but  it  maybe 
urged  with  equal  plausibility,  on  the  one  hand,  that  Congress 
rejected  it  because  it  determined  to  vest  the  final  power  in 
the  city  authorities ;  and  on  the  other,  that  the  reason  for  the 
rejection  was  the  belief  that  the  law  only  authorized  an  in- 
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quiry  or  preliminary  treaty  about  the  land.  We  are  there- 
fore forced  to  examine  the  language  itself,  unassisted  by  ex- 
traneous aids. 

It  is  evident  that  the  principal  matter  sought  to  be  provid- 
ed for  was  the  erection  of  the  building ;  but  the  power  to  ac- 
complish this  is  not  granted  by  direct  language.  It  is  also 
evident  that  the  act  contemplated  the  possibility  of  some 
"  expenditure  for  the  land,"  and  "  payment  of  purchase-money 
therefor,"  for  it  expressly  takes  pains  to  declare  that  the  United 
States  shall  not  be  liable  for  either.  The  particular  phrase 
which  has  been  the  great  source  of  discussion,  declares  that 
the  Governor  and  Board  of  Public  Works  are  authorized,  if 
they  deem  it  de8iral)le  for  the  purpose,  "  to  make  arrange- 
ments to  secure  sufficient  lands,"  &;c. 

It  is  insisted  by  the  counsel  of  the  District  that  the  words 
"  make  arrangements"  only  imply  the  grant  of  power  to  make 
a  treaty  or  bargain  as  to  the  price,  terms,  &c.,  and  to  report 
their  action  to  Congress;  and  definitions  are  read  from  an 
eminent  lexicographer,  (a  justifiable  source  of  reference,) 
which  ascribe  this  signification  to  the  word  "  arrangement." 
But  the  same  high  authority  gives  the  following  as  one  of 
the  significations:  ^^Arrangemeyd — ^final  settlement;  adjust- 
ment by  agreement;  as,  the  parties  have  made  arrangements 
between  themselves  concerning  their  dispute ; "  and  it  is  added 
that  this  is  "  a  popular  use  of  the  term."  Now,  if  we  substi- 
tute this  definition  where  the  word  occurs  in  the  act,  the  sen- 
tence will  read  thus:  "The  Governor,  &c.,  are  authorized  to 
make  a  final  settlement,  or  adjustment,  by  agreement,  to 
secure  sufficient  land,"  &c. 

With  this  sense — the  popular  sense,  we  are  told — ^given  to 
the  word,  the  phrase  would  certainly  confer  an  authority  upon 
the  District  of  Columbia  to  take  all  needful  steps  to  consum- 
mate the  acquisition  of  the  described  territory,  even  to  the 
extent  set  forth  in  the  plea.  The  propriety  of  adopting  this 
form  of  expression  in  the  act  of  Congress,  instead  of  direct- 
ing the  District  government  to  buy  the  land,  can  readily  be 
appreciated  when  we  reflect  that  any  mandatory  direction  to 
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purchase  would  have  committed  the  District  to  place  the 
buildings  on  the  lots,  however  extortionate  might  be  the 
demand  of  the  market  company  as  to  the  price. 

It  is  difficult  to  understand  whv  Cons^ress  should  have  de- 
sired  the  delay  of  another  year  for  the  return  of  the  report 
and  further  congressional  action,  in  view  of  the  fact  that  the 
power  of  acquiring  this  parcel  of  land  was  not  one  of  very  un- 
common importance,  not  greater  than  similar  powers  con- 
stantly conferred  by  individuals  upon  private  agents,  and  not 
comparable  in  consequence  to  the  immense  powers  previously 
and  subsequently  confided  by  Congress  to  the  District  govern- 
ment with  unstinted  hand,  and  in  virtue  of  which  millions  of 
money  were  expended,  and  the  whole  face  of  the  city  changed 
and  leveled. 

To  show  that  the  courts  construe  such  powers  liberally  and 
in  aid  of  the  object  of  the  grant,  we  refer  to  Van  Ness  v.  City 
of  Washington^  4  Peters,  280 ;  City  of  Georgetown  v.  Alexandria 
Canal  Company y  12  Id.,  97;  Washington  Corporation  v.  Great 
Falls  Manufacturing  Company,  21  Md. 

In  the  la^-named  case  it  appeared  that  an  act  of  the  Legisla- 
ture of  Maryland  declared,  "  that  if  the  plan  adopted  by  the 
President  of  the  United  States  for  supplying  the  city  of  Wash- 
ington with  water  should  require  said  water  to  be  drawn  from 
any  source  within  the  limits  of  the  State,  consent  is  hereby 
given  to  the  United  States  to  purchase  such  lands,  and  to 
construct  such  dams,  reservoirs,  buildings,  and  other  works, 
and  to  exercise,  concurrently  with  the  State  of  Maryland,  such 
jurisdiction  over  the  same  as  may  be  necessary  for  the  said 
purpose." 

In  constructing  the  Washington  aqueduct,  it  was  found 
necessary  to  build  a  dam  across  the  Potomac  River  at  a  point 
where  the  land  on  both  banks  belonged  to  the  Great  Falls 
Manufacturing  Company.  After  the  building  of  the  dam 
the  Great  Falls  company  obtained  from  the  State  of  Mary- 
land patents  for  the  land  at  the  bottom  of  the  river,  upon 
which  the  dam  was  built,  and  it  was  insisted  that  it  was  en- 
titled to  payment  from  the  United  States,  in  respect  of  the 
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land  thus  patented  and  used  by  the  aqueduct.  The  Court 
of  Appeals,  however,  held  that  the  act  of  the  Legislature  con- 
ferred upon  the  United  States  rights  of  acquisition  of  the 
lands  necessary  for  the  construction  of  the  aqueduct,  which 
the  State  was  not  at  liberty  to  impair  by  acts  of  its  public 
officer,  and  that  the  United  States  by  its  priority  of  location 
had  secured  a  priority  of  right,  which  must  prevail  against 
the  subsequent  patentee. 

In  the  case  in  12  Peters,  97,  the  court,  in  like  manner,  held 
that  the  power  to  build  a  viaduct  to  carry  the  Alexandria 
canal  across  the  Potomac  River  at  Georgetown,  was  suffi- 
ciently conferred  by  an  act  of  Congress  authorizing  the  canal 
company  to  construct  their  canal  from  the  terminus  of  the 
Chesapeake  and  Ohio  Canal  to  the  city  of  Alexandria. 

We  therefore  conclude  that  Congress  did,  by  the  fair  in- 
terpretation of  this  section  of  the  act,  intrust  to  the  District 
government  the  power  to  adopt  and  conclude  all  requisite 
measures  to  acquire  the  land  described  in  the  law  as  the  site 
of  the  contemplated  public  buildings. 

Third.  The  next  question  is:  Did  the  city  authorities  exer- 
cise this  power  in  the  manner  authorized  by  the  law  ? 

What  the  authorities  actually  did  is  averred  by  the  plea 
and  admitted  by  the  demurrer.  They  acquired  by  deed  from 
the  market  company  the  parcel  of  land,  86  feet  in  depth,  de- 
scribed in  the  plea,  and  in  consideration  of  this  grant  they 
agreed  to  reduce  the  rental  to  $7,500,  in  the  manner  specified 
in  section  2  of  the  agreement. 

Their  power  to  acquire  this  land  is  denied  by  the  plaintiif, 
who  claims  that  these  acts  on  its  part  were  ultra  vires  and 
void. 

In  considering  the  power  of  a  municipal  corporation  to  do 
any  act  appearing  to  have  been  performed  in  the  direction 
of  the  public  welfare,  the  courts  are  not  inclined  to  construe 
its  powers  parsimoniously,  and  scrutinize  and  restrain  them 
within  the  strictest  limits;  but  they  will  expound  them  liber- 
ally, to  etiect  the  valuable  public  purposes  intrusted  to  it  by 
the  Legislature. 
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In  Glenn  v.  Mayor  and  City  Council  of  Baltimore^  5  Q.  &  J., 
424,  the  court  hold  this  language :  "A  municipal  corporation 
has  power  to  pass  all  laws  necessary  or  proper  to  carry  into 
eftect  any  given  power,  and  the  degree  of  their  necessity  or 
propriety  should  not  be  minutely  scrutinized/'  And  the  doc- 
trine (»t*  ultra  vires,  when  invoked  by  a  municipality  to  enable 
it  to  avoid  its  own  solemn  engagements,  is  rightly  discounte- 
nanced by  the  courts.  It  is  well  for  the  honor  and  safety  of 
the  nation  that  its  highest  court,  in  unmistakable  terms,  has 
reiterated  its  determination  to  maintain  the  faith  of  contracts 
entered  into  by  corporations,  and  especially  by  municipalities, 
where  the  only  defense  interposed  is  the  allegation  b}'  the 
city  that  it  misled  othere  by  exercising  powers  it  now  insists 
it  did  not  possess.  Unless  such  defenses  were  listened  to 
with  great  caution,  it  might  result  in  each  successive  govern- 
ment of  a  municipality  in  turn  endeavoring  to  repudiate  the 
acts  of  its  predecessor,  and  thus  the  board  that  sought  to 
evade  the  entire  contract  as  ultra  vireSj  might  in  turn  be 
denounced  as  having  usurped  authority  in  seeking  its  disaf- 
firmance. 

A  relmse  of  part  of  the  rent  was  the  most  obvious  mode 
of  accomplishing  the  acquisition  of  the  property.  It  would 
have  been  a  most  extraordinary  arrangement  for  the  corpora- 
tion to  have  paid  out  money  for  the  land  to  the  market  com- 
pany, and  for  the  market  company  to  have  continued  to  pay 
the  entire  original  rental,  after  having  parted  with  a  large 
part  of  the  reservation  to  the  city. 

That  the  municipality  had  the  power  to  receive  the  land 
and  execute  the  release,  in  our  opinion,  is  fully  sustained  by 
the  authorities. 

A  case  strikingly  maintaining  this  view  of  the  power  of 
the  corporation  to  execute  this  release,  is  VisitorSy  ^c,  of  St 
Johri^s  College  v.  Purnell^  Comptroller ,  ^c,  reported  in  23  Mary- 
land, 629. 

In  1784  St.  John's  College  was  incorporated  by  the  State 
of  Maryland.  By  the  act  of  incorporation  it  was  declared 
that  in  consideration  that  certain  public-spirited  individuals 
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had  subscribed  a  large  sum  of  money  towards  founding  a 
college,  the  State  of  Maryland  bound  itself  to  pay  annually, 
and  forever  thereafter,  as  a  donation  by  the  public  to  the  use 
of  the  said  college,  the  sum  of  £1,750,  "to  be  applied  by  the 
visitors  and  governors  to  the  payment  of  salaries  to  the  prin- 
cipal, professors,  and  tutors,"  &c.,  and  the  act  proceeded  to 
dedicate  to  the  payment  of  this  annuity  a  sufficient  amount 
from  the  sums  to  be  received  into  the  treasury  from  licenses. 

In  1805  the  Legislature  passed  an  act  declaring  this  pro- 
vision of  the  charter  repealed.  In  1832  a  resolution  was 
passed  by  the  Legislature  declaring  that  thereafter  there 
should  be  paid  annually  to  the  visitors  and  governor  the  sum 
of  ?3,000,  on  condition  that  this  annuity  should  be  accepted  by 
them  in  full  satisfaction  of  all  legal  or  equitable  claims  they 
might  have  or  be  supposed  to  have  against  the  State  under 
the  original  law;  and  requiring  them  to  file  an  acceptance  of 
these  conditions  with  the  clerk  of  the  Court  of  Appeals,  and 
the  college  authorities  executed  an  instrument  under  their 
corporate  seal  agreeing  to  accept  the  annuity  in  full  satisfac- 
tion of  their  claims;  and  it  was  paid  to  the  college  for  many 
vears  thereafter. 

In  1860  the  visitors  and  governor  sued  out  a  mandamus  to 
compel  the  officers  of  the  treasury  to  pay  out  the  money  re- 
ceived from  licenses,  the  original  annuity  of  £1,750,  from  the 
time  it  was  withdrawn,  averring  that  the  attempted  repeal  in 
1805  was  void  as  against  the  provisions  of  the  Constitution  of 
the  United  States  forbidding  a  State  to  pass  any  law  impair- 
ing the  obligation  of  a  contract,  (as  had  already  been  decided 
in  15  Md.,  330.)  and  insisting  further  that  the  release  executed 
b}^  the  college  authorities  in  1832  was  ultra  vires  and  void. 

After  the  fullest  argument  by  counsel,  the  Court  of  Ap- 
peals decided  that  the  visitors  and  governor  were  competent 
to  execute  the  release,  and  that  they  were  concluded  thereby, 
and  could  not  maintain  their  action. 

We  are  thus  led  to  the  conclusion,  which  is  concurred  in 
by  all  the  members  of  the  court  who  heard  the  cause,  that 
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the  defenses  interposed  by  the  special  plea  and  admitted  by 
the  demurrer  constitute  a  bar  to  this  action. 

The  questions  we  have  examined  are  all  that  properly  arise 
in  the  consideration  of  the  case  presented  by  the  pleadings. 
With  the  consideration  so  much  discussed  in  the  argument, 
as  to  the  alleged  unwisdom  or  imputed  imprudence  of  the 
arrangement,  this  court  can  have  nothing  to  do.  This  is  not 
an  application  to  a  court  of  equity  on  the  part  of  the  city  to 
reform  an  overreaching  bargain  imposed  upon  inexperience 
or  ignorance.  It  is  an  action  brought  by  one  party  for  a 
stipulated  rent,  upon  a  contract  which  the  defendant  alleges 
has  been  lawfully  changed  by  a  subsequent  competent  agree- 
ment between  the  original  contracting  parties.  The  only 
question  for  the  decision  of  this  court,  theretbre,  is  whether 
this  subsequent  agreement  was  entered  into  by  competent 
authority  as  alleged.  Our  province  is  simply  to  declare  the 
law  as,  in  our  judgment,  we  tind  it  to  be. 

But  it  may  not  be  amiss  for  the  court  to  say  that  we  fail 
to  discover  some  of  the  apprehended  evils  which,  it  was 
urged,  would  result  to  the  city  from  its  settlement  with  the 
market  company.  There  is  nothing  whatever  in  the  nego- 
tiations which  could  be  construed  as  committing  the  District 
to  erect  buildings  in  the  form  contemplated  by  the  original 
charter  of  the  market  company.  The  agreement  simply  op- 
erates to  reduce  the  rental  to  be  paid  by  the  market  company, 
to  $7,500,  or  to  such  lesser  sum  as,  with  the  taxes  on  the 
company's  property,  will  amount  to  $13,000  per  annum.  It 
creates  no  obligation,  as  we  construe  it,  upon  the  part  of  the 
District  of  Columbia  to  raise  by  taxation  the  |17,500 — the 
difference  between  the  original  and  reduced  rental — tor  the 
use  of  the  poor  of  the  District  and  the  city;  for,  even  if  the 
District  of  Columbia  were  ettectually  substituted  for  the  maiv 
ket  company  in  the  fourteenth  section  of  the  charter,  the  op- 
eration of  the  section  would  then  simply  be  to  require  the 
District  to  pay  the  money  to  the  District  itself,  which  would 
work  an  extinguishment  of  the  rent,  upon  the  principle  that 
where  the  lessee  acquires  the  fee  the  rent  ceases,  and  the 
87 
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leasehold  title  is  merged  in  the  fee.  (See  Cook  v.  Brice,  20 
Md.) 

We  go  further,  however,  and  declare  as  our  opinion  that 
if  this  were  not  so,  and  if  the  District  of  Columbia  could  be 
held  liable  to  raise  the  money  annually,  in  a  case  where  the 
trust  was  one  which  could  be  enforced  by  law,  yet  that  there 
could  be  no  such  obligation  in  the  present  case,  where  the 
designation  of  the  beneficiaries,  "the  poor  of  the  city  of 
Washington  and  of  the  District  of  Columbia,"  is  so  vague 
and  indefinite  as  to  be  incapable  of  ascertainment,  and  no 
persons  could  show  title  to  claim  the  benefit  of  the  fund  in 
succession.  According  to  the  law  governing  this  District  at 
the  time  of  its  cession,  such  a  trust  was  totally  void,  as  it  was 
in  England  after  the  statutes  of  mortmain,  and  until  the  pas- 
sage of  the  43d  of  Elizabeth  concerning  charitable  uses. 

It  is  settled  beyond  dispute  in  Maryland  that  the  statutes 
-of  Henry  VIII  were  always  in  force  in  that  province  and 
State,  and  they  have  been  reiterated  in  spirit  by  the  bill  of 
rights  of  every  constitution  since  the  year  1776 ;  and  that  the 
statute  of  Elizabeth  never  was  adopted  nor  its  principles  rec- 
ognized there.  (See  Wildernan  v.  Mayor^  ^c,  of  Baltimore 
City,  8  Md.,  551 ;  Lingan  v.  CarroU,  3  H.  &  McH.,  333,  de- 
-cided  in  1793;  Means  v.  Marche,  30  Md.,  142;  Bctnies  v. 
Barnes,  3  Cranch  C.  C,  269;  Baptist  Association  v.  Hart,  4 
Wheat.,  1 ;  Beatty  v.  Kurtz,  2  Pet.,  566.) 

These  views  are  not  inconsistent  with  the  decisions  of  the 
Supreme  Court  upon  the  different  state  of  facts  appearing  in 
Inglis  v.  Sailor's  Snug  Harbor,  3  Pet.,  113;  Girarcfs  Will,  2 
How. ;  Ould  V.  Washington  Hospital  for  Fomidlings,  1  Mac- 
Arthur,  541;  and  Fontain  v.  Ravenel,  17  How.,  394. 

Upon  these  grounds  the  court  have  unanimously  deter- 
mined that  the  judgment  of  the  court  in  special  term  over- 
ruling the  demurrer  should  be  affirmed. 

Several  of  the  objections  insisted  on  in  the  argument,  bat 
which  could  not  properly  be  considered  under  the  demurrer — 
as,  that  the  land  selected  was  not  that  described  in  the  act  of 
Congress;  that  it  was  not  a  suitable  place,  &c.,  together  with 
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any  other  defenses  that  the  able  counsel  of  the  plaintiff  niay 
decide  to  present — may  be  insisted  on  by  replication  to  the 
plea,  if  they  are  so  advised. 

It  is  a  satisfaction  to  the  court  to  know  that  whatever 
errors  we  may  have  fallen  into  may  be  the  subject  of  review 
by  the  highest  tribunal  in  the  land. 


JOHN  A.  J.  CRESWELL,  ROBERT  PURVIS,  AND  ROBERT 
H.  T.  LEIPOLD,  COMMISSIONERS  OF  THE  FREED- 
MAN'S  SAVINGS  AND  TRUST  COMPANY,  v.  FREDER- 
ICK A.  HOLDEN,  THOMAS  W.  MILLER,  ET  AL. 

At  Law.— Nos.  16,223,  16,222,  and  16,919. 

I.  The  Maiyland  act  of  November,  1798,  chapter  24,  for  the  establlsh- 

ment  of  vestries  for  each  parish,  is  in  fiiU  force  as  the  law  of  this 
District,  and  by  its  express  language  the  vestrymen  of  every  parish 
for  the  time  being  constitute  a  corporation. 

II.  Promissory  notes  signed  by  eiglit  persons  styling  themselves  '*  Ves- 
trymen of  St.  James'  Parish,"  wliich  notes  were  given  on  the  pur- 
chase of  real  estate  for  tlie  use  of  a  parish  regularly  organized  under 
the  act  of  1798,  are  to  be  considei-ed  the  notes  of  tlie  corporation, 
and  not  of  the  individuals  describing  themselves  as  vestrymen. 

III.  The  ancient  rule,  which  I'equii'ed  a  seal  to  be  affixed  to  every  con- 
tract of  a  corporation,  has  b<?en  dispensed  with  in  modern  times, 
except  in  regard  to  deeds  and  other  instruments  of  a  solemn  or 
formal  character,  and  the  promissory  note  of  a  corporation,  signed 
by  the  proper  officer,  is  binding  upon  the  corporation  and  not  upon 
the  officer. 

STATEMENT   OF  THB   GASB. 

These  three  cases  arise  upon  three  notes  given  by  the 
Vestry  of  St.  James'  Parish  of  Washington,  District  of  Co- 
lumbia, for  the  purchase-money  of  property  bought  by  the 
parish  for  church  purposes. 

The  other  facts  are  sufficiently  stated  in  the  opinion. 

Enoch  Totten^  for  plaintifts. 
Thomas  W.  MilleTy  for  defendants. 
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Mr.  Justice  Wylie  delivered  the  opinion  of  the  court : 

These  several  actions  having  been  brought  by  the  plain- 
tifts  against  the  defendants  on  as  many  promissory  notes,  all 
of  the  same  date  and  for  like  amounts,  and  the  several  issues 
involving  the  same  questions,  the  cases  were  consolidated  and 
tried  together. 

The  following  is  a  copy  of  one  of  these  notes  : 

"  Washington,  D.  C,  November  1, 1873. 
"  $550.00.  [Secured  by  deed  of  trust.] 

"  One  year  after  date  we  promise,  for  ourselves  and  our  sue- 
cessorSy  to  pay  to  Charles  A.  McEuen,  or  order,  five  hundred 
and  fifty  dollars,  value  received,  at  the  National  Metropolitan 
Bank,  with  interest  until  paid,  at  the  rate  of  eight  per  cent, 
per  annum,  payable  semi-annually. 

"  Frederick  A.  Holden,    Thomas  W.  Miller, 

"  Charles  Marshall,  George  W.  Francis,  Jr., 

"  William  Grinsted,  John  B.  G.  Baxter, 

<*=  George  Augerton,  J.  E.  Englb, 

"  Vestrymen  of  St,  James^  ParishJ* 

The  interest  on  one  of  these  notes  is  credited  to  Mav  3, 
1876,  by  an  endorsement  of  McEuen,  made  15th  July,  1876. 
The  note  was  then  overdue,  and  was  probably  in  McEuen's 
hands. 

Interest  on  the  other  notes  is  credited,  by  similar  endorse- 
ments, to  May  3,  1874. 

No  evidence  seems  to  have  been  given  as  to  the  date  when 
these  notes  were  transferred  to  the  present  holders,  or  whether 
they  were  all  transferred  at  the  same  time,  or  at  different 
times,  or  for  what  consideration. 

Plaintifi's'  couusel  having  proved  the  execution  of  the  notes, 
and  McEuen's  endorsement  of  them,  gave  no  further  evi- 
dence, relying  upon  his  prima-facie  case  thus  made  out. 

This  court  has  judicial  knowledge,  however,  of  the  act  of 
Congress  approved  June  20, 1874,  which  made  provision  for 
winding  up  the  affairs  of  the  Freedman's  Bank,  as  of  an  iu- 
solveut  institution,  and  for  the  appointment  of  commissioners 
for  that  purpose.     We  are  apprised,  also,  from  the  passage 
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of  several  subsequent  acts,  as  well  as  from  public  reports 
made  by  the  commissioners,  that,  in  fact,  the  Freedman's 
Bank  did  fail  immediately  after  the  passage  of  the  act  of  20th 
June,  1874,  and  that  it  had  been  insolvent  for  a  long  period 
anterior  to  that  date. 

It  seems  to  be  certain,  therefore,  that  at  least  one  of  these 
notes,  and  probably  all  of  them,  were  in  the  hands  of  McEuen 
at  the  time  of  the  bank's  failure  in  June,  1874,  and  were  not 
transferred  till  after  the  maturity  of  two  of  them. 

What  eftect  these  circumstances  might  have  upon  the  rights 
of  the  parties  in  the  present  controversy,  is  not  a  matter  for 
consideration  at  present,  but,  as  the  case  is  to  go  back  for 
another  trial,  we  have  thought  it  well  to  mention  them. 

The  notes  were  given  as  consideration  for  several  lots  of 
land  in  this  city  which  the  defendants  purchased  from  Mc- 
Euen for  the  use  of  the  Parish  of  St.  James'  Protestant  Epis-  * 
copal  congregation. 

The  deed  from  McEuen  bears  date  the  10th  of  November, 
1873,  and  conveys  the  title  to  the  defendants  as  "The  Vestry 
of  the  Parish  of  St.  James  in  the  said  city  of  Washington," 
warrants  the  title,  and  contains  the  usual  covenant  for  fur- 
ther assurance. 

On  the  same  date  these  same  grantees  executed  their  deed 
of  trust,  in  their  capacity  as  the  vestry  of  said  parish,  to 
William  H.  Ward,  to  secure  the  notes  which  had  been  given 
for  the  purchase-money.  This  deed  of  trust  contains  the  fol- 
lowing recital : 

"  Whereas  the  said  parties  of  the  first  part,  being  indebted 
to  Charles  A.  McEuen  in  the  sum  of  .sixteen  hundred  and 
fifty  doUare  ($1,650),  bei7ig  for  the  purchase-money  of  the  piece 
or  parcel  of  grouvd  or  real  estate  hereinafter  described,  have 
made,  signed,  and  delivered  to  Charles  A.  McEuen  three 
certain  promissory  notes,  bearing  date  on  the  first  day  of 
November,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred seventy-three,  each  for  the  sum  of  five  hundred  and 
fifty  dollars,  and  made  payable  with  interest,  at  the  rate  of 
eight  per  cent,  per  annum,  payable  semi-annually,  to  the  order 
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of  Charles  A.  McEuen,  in  one,  two,  and  three  years  after  date 
respectively;  and  in  order  to  secure  the  payment  of  said  notes 
and  the  said  interest,  the  said  parties  of  the  first  part  have 
executed  these  presents." 

Other  parts  of  deed,  by  the  use  of  the  word  "successors" 
instead  of  heirs,  show  that  these  parties  in  the  whole  trans- 
action intended  to  act,  and  were  understood  by  McEuen  to 
be  acting,  in  their  capacity  as  representatives  of  the  parish, 
and  not  for  themselves  personally. 

Defendants  then  gave  evidence  showing,  or,  at  least,  tend- 
ing to  show,  that  previously  to  the  date  of  these  deeds  and 
notes  the  Parish  of  St.  James,  in  the  city  of  Washington,  D. 
C,  had  been  organized,  and  that  defendants  had  been  elected 
vestrymen  of  the  parish,  in  accordance  with  the  canonical 
requirements  of  the  Protestant  Episcopal  Church  of  the  Dio- 
cese of  Maryland,  of  which  the  District  of  Columbia  was  a 
part.  No  exception  appears  to  have  been  taken  by  the  plain- 
tiffs' counsel  to  the  introduction  of  this  evidence,  and  the  evi- 
dence showed  that  the  parish  had  been  regularly  organized, 
as  required  by  the  canons  of  the  church  and  the  act  of  1798, 
chapter  24. 

No  further  evidence  was  given  on  either  side.  The  court 
thereupon  instructed  the  jury  to  find  a  verdict  in  favor  of  the 
plaintitis  for  the  amount  due  upon  the  notes,  to  which  in- 
struction defendants'  counsel  excepted. 

Subsequently,  a  motion  in  arrest  of  judgment  was  entered 
on  the  part  of  defendants,  which,  after  argument,  was  over- 
ruled by  the  court  and  judgment  entered  upon  the  verdict  in 
each  case,  and  defencfants  again  excepted. 

The  act  of  Maryland  of  November,  1798,  chapter  24,  is  en- 
titled "An  act  for  the  establishment  of  vestries  for  each  parish 
in  the  State,"  and  contains  thirty-four  sections. 

The  twenty-eighth  section  declares  "  that  the  vestrymen  of 
every  parish  in  this  State, /or  tlie  time  being,  shall  be,  and  they 
are  hereby  declared  to  be,  one  comnmnity,  corporation,  and 
body  politic  forever,  by  the  name  of  the  vestry  of  the  parish  to 
which  they  severally  belong,  and  by  the  same  name  they  and 
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their  successors  shall  and  may  have  perpetual  succession,  and 
shall  and  may  at  all  times  hereafter  be  persons  able  and  ca- 
pable in  law  to  purchase,  take,  and  hold,  to  them  and  their 
successors,  in  fee,  or  for  any  less  estate  or  estates,  any  lands, 
tenements,  hereditaments,  rents,  or  annuities,  within  this 
State,  by  the  gift,  bargain,  sale,  or  devise  of  any  person  or 
persons,  bodies  politic  and  corporate,  capable  of  making  the 
same,  and  such  lands,  tenements,  or  hereditaments  to  rent 
or  lease  in  such  manner  as  they  may  judge  most  conducive 
to  the  interests  of  their  respective  parishes,  and  also  to  take 
and  receive  any  sum  or  sums  of  money,  and  any  kind  of 
goods  and  chattels,  which  may  or  shall  be  given,  sold,  or 
bequeathed  unto  them  by  any  person  or  persons,  bodies 
politic  or  corporate,  capable  to  make  a  gift,  sale,  or  bequest 
thereof,  and  to  apply  the  same  for  the  use  of  their  respective 
parishes,  as  hereinbefore  directed;  provided,  that  the  clear 
yearly  value  of  the  estate  of  any  vestry  (exclusive  of  the  rents 
of  pews,  collections  in  churches,  funeral  charges,  and  the  like) 
shall  not  exceed  two  thousand  dollars." 

Section  9  declares  "  that  the  vestry  of  each  parish,  for  the 
time  being,  as  trustees  of  the  parish,  shall  have  an  estate  in 
fee -simple  in  all  churches  and  chapels,  and  in  all  glebes 
and  other  lands,  and  shall  have  good  title  and  estate  in  all 
other  property  heretofore  belonging  to  the  Church  of  Eng- 
land, or  which  shall  hereafter  belong  to  the  said  church,  now 
called  'The  Protestant  Episcopal  Church  in  Maryland;'  and 
it  shall  be  lawful  for  such  vestry  so  to  manage  and  direct 
all  such  property  as  they  may  think  most  advantageous  to 
the  interests  of  parishioners,  and  they  shall  also  have  the  prop- 
eity  in  all  books,  plate,  and  other  ornaments  belonging  to 
said  churches  and  chapels,  or  any  of  them." 

Section  31  confers  on  the  vestries  the  power  of  purchasing 
at  any  time  a  quantity  of  land,  not  exceeding  two  acres,  for  a 
burial  ground,  or  site  for  a  church,  or  parsonage,  &c. 

By  the  first  section  of  the  act  of  Congress  approved  27th 
February,  1801,  entitled  "An  act  concerning  the  District  of 
Columbia,"  it  was  declared  "that  the  laws  of  the  State  of 
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Maryland,  a8  they  now  exist,  shall  be  and  continue  in  force 
in  that  part  of  the  said  District  which  was  ceded  by  that  State 
to  the  United  States,  and  by  them  accepted  as  aforesaid." 

This  statute  of  1798  was  at  that  time  in  force  in  Maryland, 
and  thus  became  the  law  of  this  District.  It  has  never  been 
repealed.  On  the  contrary,  it  was  recognized  as  being  the 
law  by  an  act  of  the  late  Legislature  of  the  District,  approved 
June  27, 1873,  entitled  "An  act  for  the  relief  of  parishes  of 
the  Protestant  Episcopal  Church  in  the  District  of  Columbia," 
which  was  itself  ratified  by  act  of  Congress  approved  March 
28,  1874,  ch.  72.  It  was  also  recognized,  and  one  of  its  pro- 
visions enforced,  by  a  decision  of  the  late  Circuit  Court  of  this 
District  in  Maurs  v.  The  Vestry  of  St.  JohvUs  Parish,  4  Cr.  C. 
C.  R,  116. 

By  the  express  language  of  this  act,  each  parish  vestry  is 
constituted  a  corporation — or,  rather,  in  the  terms  of  the  act 
itself,  "  the  vestrymen  of  every  parish,  for  the  time  being," 
constitute  a  corporation.  In  the  present  case,  therefore,  the 
notes  in  question  are  the  notes  of  the  corporation  itself,  and 
in  this  respect  difter  materially  from  promissory  notes  signed 
by  individuals  describing  themselves  as  agents.  This  dis- 
tinction was  remarked  by  the  court  in  Brockway  v.  Allen,  17 
Wend.,  40. 

In  that  case  the  law  is  thus  stated:  "  Where  individuals 
subscribe  their  proper  names  to  a  promissory  note,  they  are 
presumptively  personally  liable,  though  they  add  a  descrip- 
tion of  the  character  in  which  the  note  is  given ;  but  such 
presumptioft  of  liability  maj'  be  rebutted  by  showing  that  the 
note  was,  in  fact,  given  by  the  makers,  as  a  corporation,  for 
a  corporate  debt  due  the  payee  with  his  knowledge."  (Munn 
V.  Chandler,  9  Mass.,  335;  Barlow  v.  CongL  Society,  8  Allen, 
460.)  The  ancient  rule,  which  required  a  seal  to  be  affixed 
to  every  contract  of  a  corporation,  has  been  dispensed  with 
in  modern  times,  except  in  regard  to  deeds  and  other  instru- 
ments of  a  solemn  and  formal  character.  The  promissory 
notes  of  a  corporation,  signed  by  the  proper  officer,  are  bind- 
ing on  the  corporation,  and  not  upon  the  officer.     (Angell 
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and  Ames  on  Corp.,  ch.  8.)  The  author  of  this  work  says 
that  the  rule  which  required  the  acta  of  a  corporation  1l>  be 
under  seal,  is  now  entirely  exploded;  and  it  is  well  settled 
that  the  acts  of  a  corporation,  evidenced  by  a  vote  written 
or  unwritten,  are  as  completely  binding  on  it,  and  are  as 
complete  authority  to  its  agents,  as  the  most  solemn  acts  done 
under  the  corporate  seal. 

In  the  present  instance  the  notes  are  signed  by  eight  per- 
sons styling  themselves  "Vestrymen  of  St.  James'  Parish." 
They  are  joint  notes — not  joint  and  several — thus  showing 
that  the  notes  were  the  acts  of  one  body,  as  it  were.  Then 
the  promise  is  "for  oureelves  and  our  successors";  that  is, 
for  ourselves  as  a  corporation  and  our  successors  as  a  corpo- 
ration. These  words  are  not  the  language  appropriate  for  a 
personal  obligation,  but  are  most  fitting  for  an  official  act. 
Then,  also,  the  face  of  the  notes  contains  the  words  "secured 
by  deed  of  trust."  The  deed  of  trust  was  recorded,  and  no- 
tice to  the  world  that  this  security  for  the  notes  in  question 
was  given  by  the  makers,  in  their  official  capacity,  for  the 
purchase  of  property  for  St.  James'  parish. 

But,  more  than  this,  these  vestrymen  jointly  composed  a 
body  politic  and  corporate  under  the  act  of  1798  and  the 
proceedings  of  the  ecclesiastical  authorities  in  organizing  the 
church  of  this  parish.  They  thus  acquired  the  right  to  pur- 
chase the  property,  and  the  right  also  to  make  the  notes  and 
the  deed  of  trust  for  the  purchase-money.  The  notes  as 
signed  are  signed  by  that  corporation  as  effectually  as  though 
they  had  been  impressed  by  its  seal  (if  there  were  one).  If 
a  corporation  may  make  a  note  without  a  seal,  how  else  could 
these  notes  have  been  executed  by  these  eight  persons,  who 
constituted  tlie  whole  corporation,  than  by  all  uniting  in  a 
joint  act,  and  describing  themselves  officially,  so  that  all 
might  know  they  were  performing  a  corporate  junction  ? 

For  these  reasons,  the  judgment  below  must  be  reversed 
and  a  new  trial  awarded. 
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ALBERT  McINTOSH,  FOR  THE  USE  OF  BOWEN,  &c.,  v. 

HORACE  S.  JOHNSON. 

At  Law.— No.  19,697. 

A  justice  of  the  Supreme  Court  of  the  DivStiict  of  CoUimbia  cannot  leo^ally 
authorize  a  writ  of  certiorari  on  a  judsrtnent  rendered  by  a  justice  of 
the  peace  upon  the  verdict  of  a  jury  in  a  civil  suit  before  him. 

STATEMENT   OF   THE   CASE. 

This  was  a  civil  suit  commenced  before  a  justice  of  the 
peace  in  May,  1878.  On  the  day  to  which  the  case  was  con- 
tinued the  parties  appeared  and  the  plaintiff' demanded  a  jury 
trial;  aiid  after  hearing  the  evidence  on  both  sides  the  jury 
returned  a  verdict  in  favor  of  the  plaintiif  for  $90.95,  with 
costs.  Li  his  petition  for  a  writ  of  certiorari  the  defendant 
sets  up  that  he  has  a  defense  to  the  action  upon  the  merits, 
and  that  he  presented  such  defense,  but  the  jury  did  not  con- 
sider the  same.  Upon  this  petition  a  writ  of  cei*tiorari  was 
issued  in  the  usual  form  by  one  of  the  justices  of  this  court. 
In  obedience  to  this  writ  the  magistrate  made  his  return 
showing  the  trial  before  him,  the  demand  for  a  jury,  the 
verdict  for  the  plaintifi*,  and  other  proceedings. 

On  Ma}'  29,  1878,  a  motion  was  made  in' the  court  below 
to  quash  the  writ,  which  was  overruled,  and  the  case  is  here 
upon  the  plaintiff's  appeal  from  that  order. 

Ray  ^  Newmariy  for  plaintiff. 

By  the  Court: 

The  question  presented  by  this  record  is  whether  a  justice 
of  the  Supreme  Court  of  the  District  can  legally  issue  a  writ 
of  certiorari^  after  a  judgment  by  a  justice  of  the  peace  upon 
the  verdict  of  a  jury  in  a  civil  suit  before  him. 

This  question  was  decided  in  the  negative  by  this  court  in 
the  case  of  Fitzgerald  v.  LeismaUy  ante,  6. 

There  the  writ  had  been  issued,  and  on  the  return  thereof 
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a  motion  was  made,  as  was  done  in  the  case  to  quash  the  writ, 
which  motion  was  sustained  by  this  court  in  .general  term,  cit- 
ing the  seventh  amendment  to  the  Constitution  of  the  United 
States,  which  declares  that  "  no  fact  tried  by  a  jury  shall  be 
otherwise  re-examined  in  any  court  of  the  United  States  than 
according  to  the  rules  of  the  common  law." 

In  that  case  an  appeal  had  been  refused  by  the  justice  of 
the  peace;  in  the  present  case  no  appeal  was  asked,  and  the 
object  of  the  writ  was  undoubtedly  to  procure  a  retrial  of  the 
case  in  this  court. 

This  is  not  permissible,  and  the  reasons  are  so  fully  stated 
in  the  case  referred  to  that  it  is  unnecessary  to  repeat  them. 
The  order  appealed  from  must  be  reversed  and  the  writ 
quashed. 


JOSEPH  Mcintosh  et  ux  v.  charles  h.  moulton, 

THOMAS  H.  CALLAN,  SAMUEL  CEAS,  AND  PATRICK 
CORCORAN. 

Equity. — No.  5,259. 

I.  Parlies  defeiulaiiits  who  have  filed  answei-s  t-o  a  biU  hi  eqiilt}'  are  not 

entitled  to  have  the  bill  dismissed  for  want  of  prosecution,  unless 
they  have  given  ten  days'  notice,  as  prescribed  by  rule  61,  to  com- 
plainants' solicitor  of  the  filing  of  sucii  answer. 

II.  If  defendant  neglect  to  give  such  notice,  either  party  may  set  the 
cause  down  for  hearing  upon  bill  and  answer  without  notice. 

STATEMENT   OF  THE   CASE. 

This  is  a  bill  in  equity  filed  November  21,  1876,  and  the 
answers  of  defendants  Ceas  and  Corcoran  were  filed  Febru- 
ary 6, 1877;  and  on  February  20,  1878,  no  replication  hav- 
ing been  filed  to  said  answers,  the  said  defendants  obtained 
an  order  ex  parie^  or,  rather,  as  of  course,  dismissing  the  bill 
for  want  of  prosecution.  June  1,  1878,  the  complainant,  by 
his  solicitor,  made  a  motion  to  vacate  said  order,  which  mo- 
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tioD  was  supported  by  an  affidavit  of  said  solicitor  that  he 
had  DO  notice  that  said  answers  had  been  filed,  or  that  said 
caase  had  been  dismissed,  until  within  the  ten  days  then  last 
past.  An  order  was  thereupon  passed  vacating  the  decree 
of  February  20,  1878,  dismissing  the  bill  and  reinstating  the 
cause.  From  this  order  the  defendants  Ceas  and  Corcoran 
have  brought  this  appeal. 

Rule  61  prescribes  that  "  whenever  the  answer  of  the  de- 
fendant shall  not  be  excepted  to,  the  plaintiff  shall  file  the 
general  replications  thereto  within  ten  days  after  notice  of 
the  tiling  of  such  answers,"  &c.  And  the  sixty-second  rule 
provides:  "If* the  plaintiff  shall  omit  or  refuse  to  file  such 
replication  within  the  prescribed  period,  the  defendant  shall 
be  entitled  to  an  order  as  of  course  for  a  dismissal  of  the 
suit,"  &c. 

/.  Parkei'  Jordan,  for  complainants. 

L,  G.  Hiney  for  defendants. 

The  question  is,  had  the  court  below  juiisdiction  to  nullify 
said  decree  three  months  and  seven  days — ^two  full  terms — 
after  its  enrollment  ? 

Equity  rule  61  does  not  aid  the  plaintiff,  because  it  pre- 
scribes the  time  for  appearance  and  answer.  The  plaintiff 
having  invited  defendants  into  court,  must  be  presumed  to 
have  had  notice  that  answers  were  filed  within  the  time 
prescribed. 

The  rule  does  not,  it  will  be  observed,  require  that  a  copy 
of  defendants'  answer,  or  even  notice  of  its  having  been  tiled, 
shall  be  served  on  the  plaintiff  or  his  solicitor,  and  such  has 
not  been  the  practice  of  this  court  since  its  organization. 
{Batik  U.  S.  V.  Mosset  et  cd,,  6  How.,  591;  Rower  v.  Smithy  1 
Otto,  149;  Equity  Rule  88.) 

Bv  the  Court: 

We  decide  in  this  case  that  the  defendants  were  not  enti- 
tled to  have  the  plaintifis'  bill  dismissed  for  want  of  prose- 
cution, unless  they  had  given  ten  days'  notice  to  the  plaiutifl»' 
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solicitor  of  the  tiling  of  their  answer.  That  notice  may  be 
given  either  at  the  time  of  tiling  the  answer  or  at  any  time 
subsequently.  The  ten  days  are  to  be  counted  from  the  time 
of  service  of  notice  upon  the  plaintifl:*'s  solicitor.  If  the  de- 
fendant has  neglected  to  give  the  notice  after  having  filed 
his  answer,  and  the  plaintifl:'  chooses  to  set  the  cause  down 
upon  the  bill  and  answer  for  hearing,  he  can  do  so,  and  the 
same  privilege  belongs  to  the  defendant,  and  that  without 
notice.  The  setting  the  cause  down  for  hearing  is  notice 
itself. 

The  order  appealed  from  must  be  affirmed. 


WILLIAM  W.   RODERICK   v.  DISTRICT   OF    COLL^IBIA. 

At  Law.— No.  19,338. 

I.  The  Metropolitan  Police  Force  is  a  part  of  tiie  municipal  coi-poration 

of  the  District  of  Columbia. 

II.  The  Commissioners  of  said  District  iiad  authorit}*  under  tiie  act  of 

Congress  of  Marcti  3,  1875,  to  de<iuct  ten  dollars  per  month,  which 
had  been  allowed  by  the  late  corporation  of  Washington  and  the 
Legislative  Assembly,  from  every  salary  of  the  members  of  said 
force. 

STATEMENT   OF   THE  CASE. 

The  cause  was  heard  at  the  general  term  in  the  first  instance 
upon  the  following  stipulation  of  facts ; 

"  It  is  hereby  stipulated  and  agreed  between  counsel,  as 
well  for  the  plaintiff  as  the  defendant  in  the  above  cause, 
that  the  following  is  a  true  statement  of  all  the  facts  material 
to  the  issue  in  the  above  cause,  and  necessary  to  be  brought  to 
the  attention  of  the  court  for  the  decision  of  the  same: 

"1st.  That  the  plaintiff,  William  W.  Roderick,  from  the 
Ist  day  of  March,  A.  D.  1875,  until  the  26th  day  of  Decem- 
ber, A.  D.  1877,  was  a  regularly  enrolled  private  of  the  Metro- 
politan Police  of  the  District  of  Columbia,  and  performed  his 
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duty  as  such,  and  was  during  said  period  entitled  to  all  the 
pay  legally  payable  to  privates  of  said  police  force. 

"  2d.  That  on  the  9th  day  of  March,  1875,  the  Commis- 
sioners of  the  District  of  Columbia  promulgated  the  follow- 
ing order: 

"  *  Whereas,  by  section  366  of  the  Revised  Statutes  of  the 
District  of  Columbia,  it  is  provided  that  the  salaries  of  the 
officers,  privates,  and  detectives  of  the  police  force  shall  be 
as  follows;  Major,  $1,740  per  annum;  captains,  $1,200  per 
annum;  lieutenants,  $840  per  annum;  sergeants,  $65  per 
month;  privates,  $60  per  month ;  detectives,  $90  per  month ; 
and  by  section  367  it  is  provided  that  "  the  Metropolitan  Police 
Force,  its  officers  and  clerks,  shall  receive  a  further  compen- 
sation of  50  per  centum  upon  their  respective  salaries,  as  pro- 
vided for  in  this  chapter,  which  further  sum  shall  be  paid  by 
the  cities  of  Washington  and  Georgetown  and  the  district  be- 
yond the  limits  of  said  cities,  in  the  proportion  corresponding 
to  number  of  privates  allotted  severally  to  said  precincts"; 

"  *And  whereas  an  ordinance  of  the  late  corporation  of 
Washington  approved  April  25, 1871,  provides  that  from  and 
after  that  date  the  con^pensation  of  each  and  every  member 
of  the  Metropolitan  Police  Department  paid  by  said  corpora- 
tion should  be  increased  $10  per  month;  and  by  an  act  of  the 
Legislative  Assembly  approved  August  18,  1871,  it  was  pro- 
vided that  the  same  salaries  then  paid  by  the  corporation  of 
Washington  per  month  to  members  of  the  Metropolitan 
Police  Force  should,  after  July  1,  1871,  be  paid  to  the  mem- 
bers of  said  force  doing  duty  in  any  part  of  the  District  of 
Columbia: 

"  *And  whereas,  by  said  ordinance  of  said  corporation  of 
Washington  and  said  act  of  the  Legislative  Assembly,  the 
salaries  of  the  members  of  said  police  force  have  been  in- 
creased in  the  sum  of  $10  per  month  above  the  amount  fixed 
by  act  of  Congress : 

"  *  And  whereas,  under  an  act  of  Congress  approved  March 
3,  1875,  entitled  "An  act  for  the  support  of  the  government 
of  the  District  of  Columbia  for  the  fiscal  year  ending  June 
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30, 1876,  and  for  other  purposes,"  the  Commissioners  of  said 
District  are  authorized  to  "  reduce,  adjust,  and  equalize  the 
pay  or  salaries  of  all  officers  or  employees,  payable  from  the 
funds  of  the  District  government  in  whole  or  in  part " : 

'* '  Xow,  therefore,  in  pursuance  of  said  authority,  and  in 
order  that  the  salaries  of  the  membera  of  said  police  force 
may  conform  to  the  enactments  of  Congress,  it  is — 

'''Ordered^  That  from  and  after  the  1st  day  of  April,  1875, 
the  sum  of  $10  allowed  by  said  ordinance  and  act  of  Assembly 
shall  be  deducted  from  each  and  every  salary  to  which  it  has 
heretofore  been  added. 

"'The  aggregate  salaries  payable  to  the  members  of  said 
police  force  from  the  United  States  and  from  the  District, 
and  mentioned  in  the  Revised  Statutes,  will  then,  conform- 
ably to  said  law,  be  as  follows:  Major,  $2,610  per  annum; 
captains,  $1,800  per  annum;  lieutenants,  $1,260  per  annum; 
sergeants,  $102.50  per  month;  privates,  $90  per  month;  de- 
tectives, $135  per  month.' 

"3d.  That  for  each  and  every  month  prior  to  the  promul- 
gation of  said  order  above  recited  there  had  been  paid  to  the 
said  Roderick,  under  the  provisions  of  the  said  ordinance  of 
the  corporation  of  Washington  approved  April  25, 1871,  and 
under  the  provisions  of  the  said  act  of  the  said  Legislative 
Assembly  approved  August  18,  1871,  the  sum  of  $10  in  said 
ordinance  and  act  provided  for ;  but  after  the  passage  of  said 
order  the  said  sum  was  not  at  any  time  paid  or  for  any  month. 

"4th.  That  said  Roderick,  together  with  many  others  of 
the  said  Metropolitan  Police  Force,  made  written  protest 

against  said  order  to  said  Commissioners  on,  to  wit,  the 

day  of  May,  A.  D.  1875.'' 

Bimey  ^  Birnej/  and  L.  G.  Hine,  for  plaintiff. 

We  submit  that  the  order  of  March  9,  1876,  was  not  in 
pursuance  of  the  power  granted  in  the  act  of  March  3, 1875, 
for  the  support  of  the  District  government,  and  that  it  was 
an  unwarranted  application  to  a  class  of  federal  officials, 
whose  salaries  were  jfixed  by  Congress,  of  a  law  intended  to 
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apply  exclusively  to  municipal  officers  of  the  local  govern- 
ment of  the  District  of  Columbia. 

A,  G.  Riddle,  for  defendant. 

1st.  The  Metropolitan  Police  Force  are  "officers  and  em- 
ployees," paid  in  part  by  the  funds  of  the  District,  and  hence 
within  the  purview  of  the  act  of  March  3, 1875.  (Kev.  Stats. 
Dist.  of  Col.,  sees.  866,  367.) 

2d.  The  reduction  made  by  the  order  of  March  9,  1875, 
was  clearly  within  the  words  and  meaning  of  said  act.  As 
hearing  on  this  point,  and  so  that  the  court  may  have  all  the 
legislation  on  the  subject-matter  before  it,  I  quote  the  follow- 
ing from  the  sundry  civil  appropriation  act  of  June  20, 1878: 
"And  the  Commissioners  are  hereby  authorized  to  fix  the 
salaries  to  be  paid  to  the  officers  and  privates  of  the  Metro- 
politan Police  Force, until  otherwise  provided  bylaw."  Con- 
gress must  be  presumed  to  have  had  knowledge  of  the  action 
of  the  (.''ominissioners  in  the  premises  at  the  time  of  the 
passage  of  this  last  act,  and  as  it  does  not  change,  it  must  be 
taken  to  approve  of  it.  It  merely  enlarges  the  powers  of  the 
Commissioners  in  reference  to  that  single  branch  of  the 
service,  but  in  no  way  disapproves  of  their  former  action  with 
reference  to  it. 

Mr.  Justice  MacArthur  delivered  the^pinion  of  the  court: 
The  plaintiff  is  a  member  of  the  Metropolitan  Police  Force 
for  the  District  of  Columbia.  It  appears  that  the  old  corpo- 
ration of  the  city  of  Washington,  in  the  month  of  April,  1871, 
passed  an  ordinance  providing  that  from  that  date  the  com- 
pensation of  each  and  every  member  of  the  Metropolitan 
Police  Department  should  be  increased  at  the  rate  of  flO 
per  month.  The  Legislative  Assembly,  in  the  following  Au- 
gust, extended  this  additional  compensation  to  the  members 
of  the  police  force  doing  duty  in  any  part  of  the  District. 

It  furtlier'rtppears  that  on  the  3d  of  March,  1875,  Congress 
passed  aw  act  for  the  support  of  the  District  government,  the 
fourteenth  section  of  which  is  as  follows: 
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"That  the  Commissioners  of  the  District,  and  their  suc- 
cessors in  office,  are  hereby  authorized  to  reduce^  adjust,  and 
equalize  the  pay  or  salaries  of  all  officers  or  employees  ;x/j/- 
able  from  (he  funds  of  the  District  government  in  whole  or  in 
part:  Provided,  however.  That  the  aggregate  sum  of  pay  and 
salaries  shall  not  be  increased  beyond  the  present  aggregate- 
amount  of  pay  and  salaries."     (18  Stats.,  505.) 

Under  this  section  the  Commissioners  claimed  the  p(^wer 
to  disallow  the  payment  of  the  $10  from  the  funds  of  the 
District,  and  they  therefore  made  the  order  of  March  9, 1875, 
to  take  effect  on  the  Ist  of  April  following,  deducting  the 
same  from  each  and  every  salary  to  which  it  had  been  adde(J. 
In  other  words,  they  reduced  the  pay  of  the  membei's  of  the 
Metropolitan  Police  force  to  the  sum  established  by  the  act 
of  Congress,  and  the  plaintiff  brings  this  action  to  recover 
this  $10  per  month  from  that  time  until  the  institution  of  the 
suit.  It  is  contended  that  the  act  of  Congress  of  March  3, 
1875,. authorizing  the  Commissioners  to  reduce  salaries,  ap- 
plies only  to  the  officers  and  salaries  which  have  been  created 
by  the  District  government,  and  was  never  intended  to  give 
them  any  right  to  interfere  with  the  compensation  of  persons 
employed  in  the  police  force;  that  they  were  not  employees 
and  officers  of  the  District,  but  constituted  a  Federal  force 
established  by  acts  of  Congress,  governed  by  a  board  ap- 
pointed by  the  President,  and  having  their  salaries  fixed  by 
congressional  enactment. 

It  will  be  seen  that  the  language  of  the  act  is  quite  com^ 
prehensive;  for  it  is  to  reduce,  adjust,  and  equalize  the  pay 
or  salaries  of  all  officers  or  employees  payable  from  the  funds 
of  the  District  government  in  whole  or  in  part.  It  is.  atl- 
raitted  that  the  expenses  of  this  force,  including  the  pay  and ' 
salaries  of  its  membera,  are  defrayed  in  part  from  the  foinds 
of  the  District,  and  large  sums  are  raised  every  year  by  local 
taxation  for  that  purpose.  It  will  be  seen  by  reference  to- 
section  366  of  the  Revised  Statutes  of  the  District  of  C^r 
lumbia  what  these  salaries  are  as  designated  by  Congress ; 
and  by  section  367  it  is  further  provided^  that  "  the  Metro* 
88 
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politan  Police  Force,  its  officers  aud  clerks,  shall  receive  a 
further  compensation  of  50  per  centum  upon  their  respective 
salaries,  as  provided  for  in  this  chapter,  which  further  sum 
shall  be  paid  by  the  cities  of  Washington  and  Georgetown 
and  the  district  beyond  the  limits  of  said  cities,  in  the  pro- 
poition  corresponding  to  the  number  of  privates  allotted 
severally  to  said  precincts."  And  the  acts  of  July  31, 1876, 
and  March  6,  1877,  appropriate  for  salaries  and  other  neces- 
sary expenses  of  the  Metropolitan  Police  $150,000,  provided 
that  a  like  sum  shall  concurrently  be  paid  out  of  the  treasury 
of  the  District  of  Columbia  for  the  same  purpose.  The  Dis- 
trict being  chargeable  in  part  with  the  payment  of  these 
salaries,  by  a  reasonable  interpretation  of  the  act  of  March 
3,  1876,  the  Commissioners  were  fairly  authorized  to  make 
the  order  reducing  the  salary  of  the  plaiutift',  in  common  with 
that  of  the  other  members  of  the  force. 

The  learned  counsel  for  the  plaintiffs  denies  that  the  Metro- 
politan Police  are  among  the  "  officers  or  employees  "  referred 
to  in  the  statute,  and  claims  that  they  are  a  Federal  institu- 
tion, and  beyond  the  control  of  the  District  authorities.  We 
are  not  disposed  to  ignore  the  facts  upon  which  this  argument 
is  supported.  We  recognize  that  the  Metropolitan  force  was 
established  by  an  act  of  Congress  in  1861,  and  that  from  that 
time  to  this  it  has  been  maintained  bj'  United  States  laws 
and  appropriations,  which  partly  defrayed  its  expenses.  Ko 
doubt  Congress  intended  that  the  force  it  created  should  be 
largely  under  its  control.  It  was  instituted  at  a  time  when 
the  government  was  in  very  great  peril,  and  required  a  body 
of  men  at  the  capital  upon  whose  fidelity  it  could  depend 
for  protection.  This  consideration  ought  not  to  divest  it  of 
a  niunicipal  character.  Its  duty  consisted  principally  in  pre- 
serving peace  and  order  inthe  District ;  it  was  the  only  police 
force  in  the  District.  We  know  that  all  city  governments 
possess  the  power  to  secure  public  safety  and  good  order, 
and  to  establish  and  maintain  a  police  force  to  that  end. 
This  is  universally  recognized  as  a  municipal  function,  and 
undoubtedly  entered  into  the  nmnicipal  government  of  the 
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District.  In  Baii*nes  v.  The  District  of  Columbia^  1  MacA., 
322,  this  couit  decided  that  the  late  Board  of  Public  Works 
was  a  body  independent  of  the  municipal  government  of  the 
District,  and  that  the  District  was  not  liable  in  an  action  at 
law  for  an  injury  occasioned  by  the  negligence  of  said  board. 
The  Supreme  Court  of  the  United  States  reversed  this  decis- 
ion, and  held  that  the  board  was  a  part  of  the  municipal 
corporation,  and  that  the  District  was  liable  for  their  negli- 
gence. (1  Otto,  540.)  Now,  the  act  prescribing  the  powers 
of  the  Board  of  Public  Works,  in  respect  of  the  authority 
committed  to  it,  was  similar  in  principle  to  the  Board  of 
Health,  the  Fire  Department,  and  the  Board  of  Police.  They 
were  all  created  by  Congress,  and  the  members  of  the  differ- 
ent bodies  were  appointed  by  the  President  and  paid  by  the 
United  States.  But  under  the  above  decision  they  are  un- 
doubtedly to  be  considered  as  parts  of  the  same  municipal 
corporation  for  the  government  of  the  District  of  Columbia. 
Perhaps  it  would  be  difficult  to  define  our  municipal  condi- 
tion ;  it  is  ^  geneiis.  Congress  has  the  power  of  exclusive 
legislation  over  the  District,  and  our  statute  law  is  now  ere- 
ated  by  Federal  legislation.  It  is,  perhaps,  not  inapt  to  say 
that  we  bear  the  same  relation  to  the  general  government 
that  a  cit}*  does  to  a  State  government  in  one  of  the  States; 
that  all  the  officers  for  conducting  our  local  affairs,  whether 
appointed  by  the  President,  or  created  by  Congress,  or  em- 
ployed by  the  Commissioners,  are  municipal  officers.  They 
are  like  servants  having  two  masters,  federal  and  municipal. 
This  appears  to  be  the  doctrine  of  the  Supreme  Court  in  the 
case  of  Barnes  v.  The  District,  where  they  remark :  "A  mu- 
nicipal corporation  may  act  through  its  mayor,  through  its 
common  council,  or  its  legislative  department  by  whatever 
name  called ;  its  superintendent  of  streets,  commissioner  of 
highways,  or  board  of  public  works,  provided  the  act  is 
within  the  province  committed  to  its  charge.  Nor  can  it  in 
principle  be  of  the  slightest  consequence  by  what  means  these 
officers  are  placed  in  this  position ;  whether  they  are  elected 
by  the  people  of  the  municipality  or  appointed  by  the  Presi- 


\ 


596  Supreme  Court,  D.  C.  [From  1877 

Roderick  v.  District  of  Columbia, 

« 

dent  or  a  governor.  The  people  are  the  recognized  source 
of  all  authority,  State  and  municipal ;  and  to  this  authority 
it  must  come  at  last,  whether  immediately  or  by  a  circuitous 
process."  Although  our  condition  is  anomalous,  and  although 
we  are  without  what  is  usually  understood  to  be  a  corporation 
charter  of  a  city,  we  are  still  in  the  category  of  a  munici- 
pality, which  can  sue  and  be  sued,  and  which  is  liable  for  the 
negligence  of  its  officers,  however  appointed,  and  which  is 
also  liable  on  all  their  contracts  officially  entered  into  in 
conformity  with  the  provisions  of  law. 

It  is,  therefore,  not  disposing  of  the  question  before  the 
court  at  all  to  argue,  as  was  most  ingeniously  argued  here, 
that  because  the  Metropolitan  Police  Force  was  a  Federal 
force,  it  was  not  subject  to  any  general  law  of  the  descrip- 
tion we  are  now  considering.  Besides,  if  it  be  true  that  the 
Metropolitan  Police  is  a  purely  Federal  force,  and  it  has  noth- 
ing about  it  pei'taining  to  the  municipality  of  the  District  of 
Columbia,  what  authority  was  there  in  the  corporation  of 
Washington,  or  in  the  Legislative  Assembly  of  the  District, 
to  add  ten  doUare  a  month  from  the  funds  of  the  District  to 
their  compensation  ? 

The  former  governments  which  existed  here  would  have 
no  more  right  to  confer  upon  them  a  gratuity  of  this  kind 
than  upon  a  clerk  of  this  court,  or  upon  the  Cabinet  officere 
of  the  United  States,  simply  because  they  performed  their 
duties  in  Washington.  The  argument  goes  too  far.  Be- 
sides, the  additional  ten  dollars  was  clearly  a  municipal  act, 
if  it  had  any  validity  at  all;  it  was  a  mere  bounty,  and  we 
cannot  perceive  why  the  law  in  question  did  not  authorize 
the  Commissioners  to  discontinue  it.  They  reduced  the  salary 
to  the  sum  established  by  Congress,  leaving  it  precisely  where 
Congress  had  left  it,  without  any  reduction  from  that  amount. 
We  are  clearly  of  opinion  that  the  argument  we  are  now 
considering  is  entirely  overcome  by  the  suggestions  already 
made. 

We  have  seen  that  the  expense  of  the  Metropolitan  Police 
is  to  be  defrayed  by  the  mutual  appropriations  by  Congress, 
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and  from  the  funds  of  the  District.  The  statute  is  plain  upon 
its  face.  Its  express  language  is,  "all  officers  or  employees 
payable  from  the  funds  of  the  District  government  in  whole 
or  in  part."  The  duty  of  these  officers  is  confined  locally  to 
the  District  of  Columbia,  and  are  purely  municipal  in  their 
nature.  They  are  paid  out  of  the  treasuries  of  the  District 
of  Columbia  and  of  the  United  States,  and  are,  therefore, 
literally  within  the  meaning  of  the  law.  We  can  reach  no 
other  conclusion  than  that,  upon  the  admitted  facts  in  the 
case,  the  plaintiff  has  no  right  of  action,  and  there  must  be 
judgment  in  favor  of  defendant. 

The  court  can  only  add  that  they  are  sensible  of  the  meri- 
torious service  which  is  rendered  to  our  citizens  by  the  police 
force,  but  whether  they  are  sufficiently  compensated  is  not 
our  duty  to  determine.  It  is  simply  our  duty  to  pass  upon 
the  true  meaning  of  a  statute. 


JOHN  T.  VINSON,  ADMINISTRATOR  OF  RACHEL  PROUT, 

V.  MICHAEL  W.  BEVERIDGE. 

At  Law. — No.  358. 

I.  A  and  B  wei-e  partners.    They  agreed  with  C,  who  was  their  sales- 

man, to  associate  his  name  with  the  firm.  C  was  to  receive  for  his 
services  at  the  rate  of  four  per  cent,  on  the  amount  of  cash  and 
credit  sales,  but  was  not  to  be  bound  for  the  debts  of  the  firm.  A 
notice  was  published  in  a  newspaper  of  large  circulation  that  C  was 
to  have  an  interest  in  the  establishment.  It  was  held  that  this  w^as 
not  a  declaration  of  copartnership,  and  did  not  make  C  responsible 
for  the  debts  of  the  firm. 

II.  Such  publication  will  not  entitle  a  creditor  of  the  firm  to  recover 
against  C,  unless  he  knew  of  it  previously  to  giving  credit;  and  the 
mere  proof  of  publication  in^  newspaper  is  not  sufficient  to  show 
that  the  creditor  bad  such  knowledge  at  the  time  of  the  transaction. 

STATEMENT   OP   THE   CASE. 

This  is  an  action  to  recover  the  amount  of  a  promissory 
note  made  by  C.  S.  Fowler  &  Co.,  in  favor  of  Rachel  Prout, 
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for  the  sum  of  $1,600,  with  interest  from  date,  dated  August 
1,  1860,  and  payable  on  demand.  It  was  admitted  at  the 
trial  that  the  note  was  the  note  of  the  firra  of  Charles  8.  Fow- 
ler &  Co.,  and  was  wholly  in  the  handwriting  of  Charles  S. 
Fowler  himself.  For  the  purpose  of  showing  that  the  de- 
fendant was  a  member  of  the  firm  of  C.  S.  Fowler  &  Co.,  the 
plain tift' gave  in  evidence  an  advertisement  or  public  notice, 
published  hi  "The  National  Intelligencer"  about  the  Ist  of 
April,  1858,  in  these  words:  "Notice! — M.  Wm.  Beveridge 
has  interest  in  our  establishment  from  the  1st  instant.  We 
trust,  with  his  additional  aid,  &c.,  we  shall  be  able  to  offer 
further  inducements  in  our'  business.  C.  S.  Fowler  &  Co." 
He  also  called  the  defendant  as  his  witness  to  prove  that  at 
the  time  when  said  notice  was  published  the  defendant  was 
in  the  store  of  C.  S.  Fowler  &  Co.,  and  knew  of  its  publica- 
tion. On  cross-examination  defendant  testified  that  before 
the  publication  referred  to  he  was  employed  by  the  firm,  then 
consisting  of  Charles  S.  Fowler  and  John  F.  Webb,  as  a  sales- 
man, at  a  fixed  salary;  and  about  that  time  entered  into  the 
following  agreement: 

"  We,  the  undersigned,  do  hereby  agree  to  associate  with 
us  the  name  of  M.  Wra.  Beveridge,  for  the  space  of  one  year, 
for  the  purpose  of  conducting  the  crockery  business  in  its 
various  branches,  under  the  name  and  style  of  C.  8.  Fowler 
&  Co. ;  the  said  M.  Wm.  Beveridge  to  receive  for  his  services 
the  rate  of  four  per  cent,  on  the  gross  amount  of  cash  and 
credit  sales;  but  in  no  case  shall  the  said  M.  Wm.  Beveridge 
be  considered  bound  for  any  debt  or  debts  of  the  above- 
named  firm." 

And,  further,  that  he  had  no  more  control  in  the  business 
of  said  firm  after  than  before  said  agreement ;  that  he  never 
signed  the  firm-name,  purchased  goods,  nor  contracted  debts 
in  its  name ;  and  was  not  acquainted,  in  any  way,  with  its 
business  or  books  except  so  far  as  was  necessary  in  the  dis- 
charge of  his  duty  as  salesman. 

At  the  conclusion  of  the  testimony  the  defendant  asked  the 
court  to  instruct  the  jury  as  follows: 
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First.  That  the  publication  oflfered  in  evidence  was  not  a 
declaration  of  partnership,  and  had  not  the  effect  to  make  de- 
fendant responsible,  as  a  partner,  for  the  debts  of  the  firm  of 
0.  S.  Fowler  &  Co.,  notwithstanding  that  it  was  authorized 
by  him. 

Second.  That  in  the  absence  of  actual  proof  of  partnership, 
the  plaintiff  cannot  recover  from  defendant  in  this  action 
without  proving  that  he,  the  defendant,  held  himself  out  to 
plaintiff's  intestate  as  such  partner,  and  that  she  gave  the 
credit  to  said  firm,  out  of  which  the  note  in  suit  grew,  believ- 
ing defendant  to  be  a  member  thereof;  that  it  is  not  suffi- 
cient to  show  that  defendant  held  himself  out  to  the  world 
generally  as  a  partner;  but  it  must  be  proved  that  he  so  held 
himself  out  to  the  plaintift''s  intestate,  and  that  the  publica- 
tion was  not  such  holding  himself  out  to  her,  nor  sufficient 
to  make  him  liable  as  a  partner  in  this  action,  unless  the 
jury  found  that  it  came  to  her  knowledge  before  the  credit 
was  given. 

Third.  That  the  publication  is  merely  a  circumstance  which 
may  be  considered  as  tending  to  prove  actual  knowledge  by 
plaintiff*'s  intestate  that  defendant  held  himself  out  as  a  part- 
ner, but  does  not  raise  a  presumption  of  such  knowledge,  to 
be  rebutted  by  the  defendant;  and  unless  the  jury  are  satisfied 
that  such  knowledge  existed  the  defendant  is  not  liable. 

The  cause  is  now  here  on  a  motion  for  a  new  trial  in  the 
first  instance,  upon  exceptions  to  the  refusal  of  the  court  to 
instruct  the  jury  as  requested. 

A,  G.  Riddle  and  Francis  Miller,  for  plaintiff*,  cited  Story 
on  Partnership,  sec.  64;  3  Kent's  Comm.,  32  and  33;  Chitty 
on  Contracts,  263;  ex-jxirte  Hamper,  17  Vesey,  414,  note; 
Fisher  v.  Bowles,  20  111.,  396 ;  National  Bank  v.  Norton,  1  Hill, 
578  and  note;  Johnston  v.  Warden,  3  Watts,  106;  Wright  v. 
Pulham,  2  Chitty's  Rep.,  121 ;  Post  v.  Kimberly,  9  John.,  489 ; 
Pitcher  V.  Barrows,  17  Pick.,  365 ;  Benedict  v.  Adriirs  of  Davis, 
2  McL.,  850;  Chitty  on  Bills,  p.  39. 
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W,  S.  Cox  and  W.  B,  Webb^  for  defeudaat,  cited  Parson  on 
Contracts,  vol.  1,  (6th  edition,)  p.  161 ;  Story  on  Partnership, 
Bcc.  32,  and  cases  cited  in  note  1 ;  3  Kent's  Comni.,  33»  34 ; 
Burkle  v.  Eckhariy  1  Denio,  342 ;  same  case  on  appeal,  3  Corn- 
stock,  137, 138 ;  De7mi/  v.  Cabot,  6  Met.,  89;  Berthold  et  al.  v. 
GoklsmitK  24  How.,  543;  Pond  v.  Pittard,  3  Met.  &  Wels., 
357;  Vanderburgh^y.  Hall,  20  Wend.,  70;  1  Smith's  Leading 
Cases,  731;  Dickinson  v.  Vaipy,  10  B.  &  C,  128,  140;  Weod 
V.  Duke  of  Argyle,  6  M.  &  G.,  928,  932;  Wood  v.  Pennell,  51 
Me.,  62 ;  Fitch  v.  HarringtoUy  15  Gray,  468 ;  Skott  v.  Streat- 
fidd,  1  Moody  &  R,  8;  Carter  v.  Whalley,  1  B.  &  Ad.,  11; 
Benedict  v.  Davis,  2  McLean,  347;  Markham  v.  Jones,  7  B. 
Mon.,  456;  Hicks  v.  Craw,  17  Vt,  449. 

Mr.  Justice  Hagner  delivered  the  opinion  of  the  court: 

The  defendant's /r5<  prayer  presents  to  the  court  the  ques- 
tion whether  the  advertisement,  in  itself ^  was  a  declaration 
which  was  suiiicient  to  bind  the  defendant  as  a  partner,  as  to 
any  person  who  may  have  dealt  with  the  firm  after  seeing  the 
advertisement.  In  our  opinion  it  was  legally  entitled  to  no 
such  eiiect. 

It  merely  stated  that "  from  the  1st  instant "  Beveridge  had 
*'  an  interest  in  the  establishment,"  which,  in  itself,  furnishes 
no  proof  that  he  was  to  be  a  member  of  the  firm;  since  a  par- 
ticipation in  profits,  if  the  language  necessarily  implied  even 
that,  does  not,  in  itself,  constitute  the  recipient  a  partner. 

In  Pollock's  Digest  of  the  Law  of  Partnership,  page  2,  it  is 
declared  that  the  nearest  approach  to  a  precise  definition 
which  has  been  given  by  judicial  authority  in  England,  is  the 
statement  that ''  to  constitute  a  partnership  the  parties  must 
have  agreed  to  carry  on  business  and  share  the  profits  in  com- 
mon, where  *  profits^  means  the  excess  of  returns  over  out- 
lays." So  far  from  conveying  any  such  idea,  the  language 
of  the  advertisement  would  seem  to  repel  it.  It  simply  gives 
notice  that  from  the  date  specified  Beveridge  '^  has  an  inter- 
est," and  it  contains  the  further  expressions,  "  our  establish- 
ment," "our  business,"  "we  trust,"  "we  shall,"  "his  addi- 
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tional  aid";  and  it  is  not  signed  by  Beveridge  or  by  the  in- 
dividual members,  but  with  the  old  firm-name.  For  these 
reasons,  we  think  the  first  prayer  of  the  defendant  should  have 
been  granted. 

In  our  opinion  Che  second  prayer  of  the  defendant  correctly 
embodied  the  law  upon  the  point  involved.  Where  the  party 
sued  in  reality  was  not  a  partner,  he  cannot  be  held  answer- 
able to  a  creditor  of  the  firm,  unless  it  is  proved  in  some  sat- 
isfactory manner  that  the  plaintift',  at  the  time  the  credit  was 
given  to  the  firm,  had  been  induced  to  believe  that  the  de- 
fendant was  in  fact  a  partner,  by  some  act  or  declaration  on 
his  part  which  had  come  to  the  plaintiff's  knowledge,  and 
upon  the  faith  of  which  he  gave  the  credit  This  is  succinctly 
stated  in  note  3  to  section  65  of  Story  on  Partnership.  See, 
also.  Pollock,  p.  23.  A  person  who  is  not  really  a  partner 
may  by  act  or  declaration  untruly,  and  without  authority, 
represent  himself  as  such  to  others,  and  thereby,  under  some 
circumstances,  expose  himself  to  liability  as  a  member  of  the 
firm.  (Pollock,  22.)  Such  act  or  declaration  is  known  as 
"holding  out"  oneself  as  a  partner;  and  upon  the  plain  prin- 
ciple of  honesty,  such  conduct  estops  a  defendant  from  after- 
wards disclaiming  the  character  he  has  thus  voluntarily  as- 
sumed. But  such  conduct  will  not  entitle  the  plaintiff  to 
recover  against  such  a  defendant  unless  it  had  previously 
"  been  known  to  the  perbon  who  seeks  to  make  him  liable ; 
otherwise  there  is  no  duty  towards  that  person."  (Pollock, 
pp.  23-4 ;  1  Taylor  on  Evidence,  sec.  773.)  Whatever  force, 
therefore,  the  advertisement  might  be  supposed  to  have,  if  it 
had  previously  come  to  the  notice  of  the  plaintift''s  intestate, 
the  prayer  properly  stated  that  it  could  have  no  such  effect 
unless  he  had  been  so  apprised  of  it. 

The  third  prayer  raises  the  question  as  to  the  legal  value  of 
the  proof,  that  the  advertisement  "  had  been  published  in 
*  The  National  Intelligencer,'  a  newspaper  published  in  the 
city  of  Washington,  and  having  a  large  circulation  in  Wash- 
ington and  its  vicinity,  three  times";  for  there  is  no  other 
evidence  whatever  upon  the  point  presented  to  this  court  by 
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the  exception.  There  is,  therefore,  nothing  before  us  to  show 
that  the  plaintiff's  intestate  lived  "  in  Washington  or  its  vi- 
cinity," or  that  she  took  the  paper,  or  had  the  opportunity  of 
seeing  the  notice;  and  in  the  absence  of  such  proof,  the  mere 
tact  of  the  publication,  in  our  opinion,  was  entirely  insuffi- 
cient, in  the  words  of  the  authorities,  "  to  lead  the  jury  to  con- 
cluded^ that  she  had  any  knowledge  that  it  had  been  published 
at  the  time  of  this  transaction.  The  very  point  has  been 
settled  by  the  authorities  here  and  in  England.  (2  Taylor, 
sec.  1479;  Boyd  v.  Mc  Canny  \0  Md.,  118.) 

The  bare  fact  of  publication,  then,  being  insufficient  to 
enable  the  jury  to  conclude  that  the  notice  had  come  to  the 
knowledge  of  the  plaintiff's  intestate,  the  defendant  had  a 
right  to  ask  that  the  jury  should  be  instructed  that  there  was 
a  total  failure  of  evidence  upon  the  point.  The  instruction, 
as  asked,  was  less  favorable  to  the  defendant  than  he  was 
entitled  to  claim. 

This  position  is  fully  sustained  by  the  authorities,  and  we 
adopt  as  our  own  the  language  of  the  Court  of  Appeals  of 
Maryland.  ( Clarke  v.  Dedench,  31  Md.,  148.)  "  The  legal 
sufficiency  of  the  evidence  adduced  to  sustain  the  issue,  or  to 
establish  any  particular  fact  material  to  its  determination,  is 
a  question  of  law  and  not  of  fact ;  and  whenever  it  is  so  light 
and  conclusive  that  no  rational,  well-constructed  mind  can 
infer  from  it  the  fact  which  it  is  offered  to  establish,  it  is  the 
duty  of  the  court,  when  applied  to  for  that  purpose,  to  instruct 
the  jury  that  there  is  no  evidence  before  them  to  warrant 
their  finding  the  fact  thus  attempted  to  be  proven." 

We  therefore  reverse  the  rulings  excepted  to,  and  remand 
the  case  for  a  new  trial. 


INDEX. 


ACTION. 

See  Pr«EADiNG,  1. 

Court  op  Claims,  1,  2,  3,  4. 

1.  It  is  no  cause  of  action  against  tlie  commissioners  of  the  Freedman^s 

Savings  and  Trust  Company,  that  a  depositor  gave  sixty  days'  no- 
tice, according  to  the  rules  of  the  company,  that  he  intended  to 
check  or  di-aw  out  the  amount  of  his  deposit,  and  that  the  sixty 
days  expired  before  tlie  suspension  tooic  place,  or  the  commissioners 
took  possession  of  the  assets.  Schoyer  v.  Commissioners  Savings 
Bajik^  5. 

2.  A  member  of  the  flre  department  of  the  city  of  Washington  cannot 

maintain  a  personal  action  for  his  monthly  salary  unless  he  has  act- 
ively peiiormed  the  duties  of  his  office ;  and  the  fact  that  he  has 
been  i-emoved  without  notice  of  charges  and  a  trial,  will  not  entitle 
him  to  this  remedy.    Meredith  v.  District  of  Columbia^  52. 

3.  In  an  action  for  money  had  and  received  to  the  plaintiff's  use,  the 

plaintiff  cannot  recover  the  money  unless  he  proves  that  it  is  against 
conscience  for  the  defendant  to  keep  it.  The  burden  of  showing 
this  is  upon  the  plaintiff.  In  the  absence  of  proof  upon  this  point, 
the  presumption  Is  that  the  money  was  lawfully  paid  to  the  defend- 
ant, and  that  he  has  the  right  to  retain  it.  United  States  v.  Lamon^ 
204. 

4.  The  defendant  was  appointed  by  a  decree  of  tlie  Circuit  Court  of 

Alexandria,  Virginia,  receiver  of  a  railroad  In  that  State.  The 
plaintiff  was  injured  while  a  passenger  on  such  road,  and  briugs 
this  action  against  the  receiver  for  damages ;  and  It  was  held  that 
the  action  would  not  be  maintained  In  this  jurisdiction  without 
leave  of  the  court  which  appointed  defendant  such  receiver.  Bar^ 
ton  V.  Barbour^  212. 

5.  The  Baltimore  and  Potomac  Railroad  was  authorized  by  act  of  Con- 

gress Maj'  21, 1872,  to  lay  Its  track  along  SixtK  street,  paying  any 
damage  sustained  by  the  owners  of  property.  If  the  company  could 
not  agree  with  the  owner.  It  was  required  to  cause  the  damages  to 
be  assessed  by  a  jury.  This  the  company  neglected  to  do,  and  the 
court  decides  that  the  owner  can  maintain  an  actk)n  on  the  case  for 
such  neglect  of  the  company,  and  that  the  plaintiff  can  recover  in 
such  action  all  the  damages  resulting  to  his  property.  Dickson  v. 
Baltimore  and  Potomac  Railroad  Companyj  362. 
G.  If  a  creditor  take  a  conveyance  of  real  estate  containing  covenants  of 
warranty  in  payment  of  his  indebtedness,  and  should  the  title  to 
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the  land  turn  out  to  be  defective,  his  only  remedy  is  upon  tlie  cove- 
nants in  the  deed.  Van  Riswick  v.  Wallach^  388. 
7.  Where  the  Board  of  Public  Works  of  the  District  of  Cohimbia,  in  pur- 
suance of  an  act  of  the  Legislative  Assembly,  appropriated  private 
property  for  a  public  street,  and  procured  ihe  same  to  be  condemned, 
and  a  jury  to  assess  the  owncr\s  damage,  and  also  paved  and  curbed 
the  same  and  dedicjited  it  to  public  travel,  the  District  is  estopped 
from  denying  its  power  in  the  premises,  and  tlie  owner  will  be  enti- 
tled to  the  damages  awarded  by  the  jury.  The  owner^s  consent  to 
the  appropriation  of  his  property  is  to  be  inferred  from  liis  brin<^ing 
an  action  to  recover  the  damages.  CahiU  v.  District  of  Columbia. 
419. 

ADVERSE  PObSESSION. 

1.  A  deed  of  conveyance  from  the  devisee  of  a  trustee  in  a  trust  deed 

will  give  color  of  title  to  the  possession  accompanying  it,  and  a  claim 
of  title  and  possession  under  it  will  be  evidence  of  an  interest  in  t\\v 
land  described  in  the  deed  adverse  to  every  otlier  claim.  Harmon  v. 
Dyer,  292. 

2.  A  judgment  in  ejectment  which  was  perpetually  enjoined  by  a  de- 

cree in  equity  for  the  reason  that  it  was  obtained  fraudulently,  does 
not  interrupt  the  continuity  of  an  adverse  possession.     76. 

3.  Where  there  have  been  two  actions  in  ejectment,  one  of  whicli  Iihs 

been  perpetually  enjoined  and  the  other  discontinued,  and  >vhere 
tlie  defendants  set  up  tiieir  title  again  in  a  cross-bill,  a  court  of 
equity  will  entertain  jurisdiction  to  quiet  the  title  where  the  adverw? 
possession  has  ripened  into  a  full  and  perfect  estate.     i6. 

APPEAL. 

See  Attachment,  1. 
Bill  of  Review,  2» 

L  An  appeal  will  not  lie  from  a  judgment  in  a  Justtce^s  Court  founded 
upon  a  verdict  of  a  jury.    Fitzgerald  v.  Leisman,  6. 

2.  An  order  overruling  or  sustaining  (i  demurrer,  with  leave  to  amend 

or  answer  over,  is  not  appealable.    Parsons  v.  Parker,  9. 

3.  An  order  sustaining  a  demurrer  to  a  bill  of  complaint  in  equity,  or 

to  a  declai-ation  at  law,  does  not  involve  the  merits  of  the  case  where 
leave  is  given  to  amend  such  bill  or  declaration  within  a  specified 
time.  If  the  plaintiff  elects  not  to  amend,  and  there  is  judgment 
against  him,  lie  may  then  appeal  to  the  general  term.    lb. 

4.  After  final  judgment,  if  an  appeal  be  taken,  all  orders  made  in  the 

progress  of  the  suit  aftecting  the  merits  are  subject  to  review  by  this 
court.    Ih. 
6.  On  the  argument  of  an  appeal  tvom  an  order  of  the  special  term 
quashing  a  writ  of  certiorari,  it  is  irregular  to  read  an  ex-parte  affi- 
davit of  the  magisti-ate  before  whom  the  case  was  tried.    If  the  re- 
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turn  is  defective,  there  must  be  a  motion  for  a  further  or  amended 
return  to  the  writ.    Market  Co.  v.  Summy^  59. 

6.  This  court  wilt  compel  a  justice  of  the  peace,  by  mandamus,  to  issue 

a  writ  of  restitution  in  execution  of  a  judgment  wliich  he  lias  ren- 
dered in  a  landlord  and  tenant  proceeding,  where  no  undertaking 
has  been  given  by  the  defendant  within  the  time  prescribed  by  the 
rules  of  court  in  case  of  appeal.    Kirk  v.  Cole,  71. 

7.  An  appeal  from  a  judgment  rendered  by  a  justice  of  the  peace  will 

be  dismissed  where  no  undertaking  was  given,  as  required  by  rules 
•  of  court,  within  ten  days  after  the  rendition  of  the  judgment;  and 
the  magistrate  has  no  discretion  which  will  authorize  him  tx)  allow 
an  appeal  after  the  expiration  of  the  prescribed  period  to  wliich  he 
must  conform  his  practice  in  all  csises  of  appeal.    lb. 

8.  An  appeal  does  not  lie  from  an  order  awarding  a  writ  of  assistance, 

or  from  an  order  refusing  to  grant  it.    Bryan  v.  Sanderson,  402. 

9.  The  undertaking  proscribed  by  general  rule  91,  need  not  be  filed  by 

the  party  appealing,  unless  the  appeal  is  to  operate  as  a  stay  of  pro- 
ceeding.   Bryan  v.  Sanderson,  404. 

ASSAULT  AND  BATTERY. 

1 .  In  an  action  for  an  assault  and  battery,  tiie  acts  of  both  parties  at 

the  time  of  the  transaction  constitute  tlie  res  gesias;  a/id  if  tliese  acts, 
on  tlie  one  hand,  are  such  as  aggravat.e  the  ctiaracter  of  the  oflfense, 
they  should  increase  the  damages.  If,  on  the  otiier  hand,  tliey  are 
such  as  show  provocation  on  tlie  part  of  the  plaintiff,  they  mitigate 
the  character  of  the  act,  diminish  the  damages  in  a  corresponding 
degree,  and  the  acts  and  declarations  of  the  plaintiff' at  the  lime  are 
to  be  considered  for  this  purpose.    Huher  v.  Teuber,  484. 

2.  It  is  erroneous  to  instruct  tlie  jurj',  that  if  they  find  the  defendant 

acted  maliciously  they  must  give  more  than  compenstitory  damages. 
The  matter  of  exemplary  damages  is  to  be  left  wliolly  to  the  discre- 
tion of  the  jury.  There  are  properly  only  two  classes  of  damages 
In  actions  ex  delicto — compensatory  and  those  called  exemplary; 
and  compensatory  damages  include  i*emuneration  for  injured  feel- 
ings, pain,  and  mental  suffering,    lb. 

3.  Exemplary  damages  cannot  be  recovered  in  a  civil  action  for  an 

assault  and  battery,  when  that  is  an  offense  punishable  by  a  crim- 
inal prosecution.  In  such  action  the  damage  sliould  be  compensa- 
tory only.    Id. 

ATTACHMENT. 
See  Garnishee  Process,  2. 

1.  An  order  quashing  an  attachment  is  appealable  to  the  general  term. 

United  States  t.  Ottman,  73. 

2.  The  United  States,  when  plaintiff  in  a  civil  action,  is  entitled  to  tlie 

writ  of  attachment,  and  is  relieved  by  section  1001  of  tlie  Revised 
Statutes  from  giving  the  usual  undertaking  in  such  cases.    lb. 
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ATTORNEY  AT  LAW. 
See  Court  of  Cuhmb. 

1 .  The  ooart  will  recognize  written  stipulation^;  entered  into  by  attor- 

neys in  regard  to  the  conduct  of  a  cause,  and  will  interfere  to 
prevent  their  violation  by  either  of  the  parties ;  and  a  continuance 
should  be  allowed  until  the  next  term  when  an  agreement  to  that 
effect  has  been  entered  into  b}^  tlie  attorneys  in  the  cause.  Strong 
V.  District  of  Columbia^  499. 

2.  The  competency  of  attorneys  to  enter  into  stipulations  with  one 

another  considered,  and  the  ultimate  author! t}'  of  the  court  in  such 
matters  recognized,    lb, 

BANK  CHECK. 
See  Power  op  Attorney,  1,2. 

BANKRUPT  LAW. 

A  corporation  engaged  in  tiie  business  of  printing  and  publishing  a 
weelvly  newspaper,  is  not  a  manufacturer  within  tlie  meaning  of 
the  bankrupt  law,  and  a  petition  against  an  alleged  bankrupt  as  a 
manufacturer,  on  the  ground  that  the  bankrupt  has  failed  to  pa3' 
his  promissory  notes,  is  defective  if  it  does  not  allege  that  said  notes 
were  made  and  passed  in  his  alleged  business  of  a  manufacturer. 
In  re  Capital  Publishing  Co,,  405. 

BILL  OF  REVIEW. 

1.  It  is  now  settled  in  our  practice  tliat  the  pleadings,  orders,  and  pro- 

ceedings in  a  cause,  as  well  as  tlie  final  decree,  constitute  that  por- 
tion of  the  record  for  the  purpose  of  examining  all  errora  of  law  in 
a  bill  of  review.    Davis  v.  Speiden^  283. 

2.  An  order  overruling  a  demurrer  to  a  bill  of  complaint,  and  giving 

leave  to  the  defendant  to  answer,  is  not  appealable  to  the  general 
term ;  but  if,  in  sndi  case,  there  is  an  appeal  bond  approved  by  one 
of  the  justices,  it  will  operate  as  a  stay  of  proceedings  at  the  special 
terra ;  and  if  any  decree  affecting  the  rights  of  the  patties  is  taken 
at  such  special  term  dui-ing  the  appeal,  it  will  be  error  in  a  bill  of 
review.    1  b, 

3.  Unless  the  averments  in  a  bill  of  complaint  are  precise  and  definite, 

no  decree  can  be  taken  witliout  proof,  although  a  decree  pro  con- 
fesso  has  been  previously  obtained  ;  and  such  error  ma3'  be  assigned 
in  a  bill  of  review,    lb, 

4.  A  party  must,  in  general,  perform  a  decree  before  filing  a  bill  of 

review.  Wliere  tlie  decree  is  for  tlie  payment  of  mooey,  he  nuist 
either  aver  performance  or  set  up  hia  inability  arising  Irom  insolv- 
ency,   lb. 
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BOARD  OP  PUBLIC  WORKS. 

See  Contract,  1. 
Fleadino,  2. 

1.  T)ic  Board  of  Public  Works  had  no  authoiity  to  enter  into  a  contract 

for  paving  a  sidewalk  on  one  of  the  streets  around  tlie  Capitol,  which 
was  provided  for  in  sundry  civil  appropnation  act  of  March  3,  1873, 
17  Stilts,  at  Large.    Railroad  v.  District  of  Columbia^  11. 

2.  Where  tlie  Board  of  Public  Works  of  tlie  District  of  Columbia,  in  pur- 

suance of  au  act  of  the  Legislative  Assembly,  appropriated  private 
property  for  a  public  street,  and  procured  the  same  to  be  condemned, 
and  a  jury  to  assess  the  owner^s  damage,  and  also  paved  and  curbed 
tlie  Siime  and  dedicated  it  to  public  travel,  tiie  District  is  estopped 
from  denying  its  power  in  the  premises,  and  tlie  owner  will  be  enti- 
tled to  the  damages  awarded  by  the  jury.  The  owner^s  consent  to 
the  appropriation  of  his  property  is  to  l>e  inferred  from  liis  bringing 
an  action  to  recover  tlie  damages.  Cahill  v.  District  of  Columbia^ 
419. 

CERTIORARI. 

See  Appeal,  1,  5. 

Criminal  Law,  11. 

1.  A  motion  to  quasli  a  writ  of  certioniri  is  not  a  non-enumerated  motion 

witliin  tlie  meaning  of  section  800  of  the  Revised  Statutes  of  the 
District  of  Columbia,  and  it  may  be  heard  by  any  of  the  justices  of 
the  court  at  chambers.  Rule  19  is  not  in  violation  of  that  statute. 
Maxwell  v.  CresweU,  374. 

2.  This  court  will  quash  a  writ  of  certioniri  issued  to  remove  proceedings 

before  a  magistrate  under  the  landlord  and  tenant  act,  where  it  ap- 
pears that  the  justice  is  not  exceeding  his  jurisdiction.  Nor  will  it 
be  sufficient  to  sustain  such  writ  tliat  the  tenant  alleges  that  he  has 
made  improvements  upon  the  demised  premises,  by  reason  of  which 
there  has  been  no  default  in  pa3'ment  of  rent.  Insurance  Co.  v. 
Tallmadge,  422. 

3.  A  justice  of  the  Supreme  Court  of  the  District  of  Columbia  cannot 

legally  authorize  a  writ  of  certiorari  on  a  judgment  rendered  by  a 
justice  of  the  peace  upon  the  verdict  of  a  jury  hi  a  civil  suit  before 
him.    Mcintosh  v.  Johnson^  586. 

CHATTEL  TRUSTS. 

When  chattel  trust  deeds  have  been  executed  by  a  tenant  upon  his  fur- 
niture after  the  same  has  been  placed  upon  the  loased  premises,  and 
a  judgment  creditor's  bill  is  filed  against  the  tenant,  to  which  the 
landlord  is  made  a  party  defendant,  and  in  his  answer  to  such  bill 
the  landlord  asserts  liis  lien  for  rent  in  arrear,  and  prays  judgment 
of  the  same  out  of  the  f uiuls  to  be  realized  from  the  sale  of  such  fur- 
niture, it  was  decided  that  such  landlord  had  precedence  over  the 
deed  of  trust,  notwithstanding  that  he  bad  taken  no  steps  prescribed 
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by  the  statute  for  enforcing  his  tacit  lien,  and  the  tacit  lien  of  the 
landlord  exists  independently  of  the  methods  prescribed  by  the  stat- 
ute for  enforcing  it;  and  if  the  property  subject  to  sucli  lien  come 
into  tlic  possession  of  a  court  of  equity,  or  of  its  officers,  it  comes  into 
sucii  possession  subject  to  tlie  lien  created  by  the  statute  in  favor  of 
the  landlord.    Bryan  v.  Sanderson^  431. 

COLLATERAL. 
See  Promissory  Notes,  2,  3. 

CONFISCATION  ACTS. 

A  deed  of  convej-ance  executed  by  a  grantor  whose  estate  has  been 
judicially  confiscated  under  the  act  of  July  17,  1862,  (12  Stat.,  589.) 
is  of  no  effect,  and  conveys  no  interest  or  title ;  and  on  tlie  death  of 
such  grantor  the  lands  go  to  his  heirs  at  law,  subject  to  his  debts  cre- 
ated previously  to  the  act  under  wiiicli  the  estate  was  conflscated, 
provided  that  the  personal  assets  are  insUlficient.  Wallach  v.  Van 
Riswick,  168. 

CONTRACT. 
See  Pleading,  2. 

1.  The  plaintiff  made  a  proposal  to  the  Board  of  Public  Works  to  put 

down  certain  pavements,  the  board  to  designate  tlie  streets  wlien  the 
plaintiffs  should  be  ready  to  commence.  The  assistant  secretary  of 
the  board  embodied  the  proposal  in  a  letter  accepting  it,  signed  by 
his  name  alone:  Held^^  That  this  was  not  a  contract  executed  as  pre- 
scribed by  law,  and  was  not  binding  on  the  District  in  an  action  to 
recover  damage  for  a  failure  of  the  board  to  designate  such  streets. 
Ballard  v.  District  of  Columbia^  49. 

2.  In  an  action  upon  a  parol  contract  against  executors,  the  plaintiff 

cannot  be  examined  as  a  witness  on  his  own  behalf  to  prove  such 
contract,  or  to  testify  to  conversations  with  the  deceased,  unless 
called  by  the  opposite  party  or  by  the  court  to  be  examined.  (U.  S. 
Rev.  Stats.,  sec.  868.)    Meguire  v.  Corwine^  81, 

3.  A  contract  to  pay  plaintiff  one-half  of  all  fees  in  prize  and  bounty 

cases,  in  consideration  of  his  assistance  in  securing  the  other  con- 
tracting party  to  be  appointed  by  the  government  special  counsel 
therein,  and  also  in  consideration  of  plaintilTs  assist4ince  In  arrang- 
ing and  carrying  on  such  defenses,  is  illegal  and  void  as  against 
public  policy,    lb. 

4.  Payment  of  part  of  a  debt  is  not  a  satisfaction  of  tlie  whole ;  and  a 

receipt  in  full  is  no  bar  to  a  recovery  of  the  balance,  if  the  party 
giving  it  has  been  misled  or  deceived.  But  if  the  parties  come  to- 
gether voluntarily,  after  the  services  have  been  i-endered,  and  a 
dispute  exists  as  to  amounts  due,  and  the  plaintiff  accepts  and  re- 
ceives the  sum  of  $4,000  in  full  satisfaction  and  discharge  of  all  claims 
in  pursuance  of  a  settlement,  and  executes  a  receipt  accordingly,  he 
cannot  afterwards  maintain  an  action  for  a  larger  amount.    /6. 
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i).  The  publisher  of  a  newspaper  contracted  with  the  Com  mission  frs  of 
the  District  of  Cohimbia  to  publish  the  tux  list  for  said  District ; 
but  before  either  party  was  called  upon  to  perform  thc^  same,  Con- 
3;ress  changed  the  law  under  which  such  contract  was  made.  Thei-e 
was  no  special  agreement  under  the  new  act,  and  it  was  held  that 
he  conld  only  recover  what  the  work  was  fairlj'  and  reasonably 
worth.     Murtagh  v.  District  of  Columbia^  455. 

6,  When  the  law  requires  the  tax  list  to  be  published  in  a  daily  news- 

paper, evid^ce  is  not  admissible  to  prove  the  cost  of  publication, 
composition,  and  distribution  in  a  job  printing  office,  or  to  prove  the 
mere  offer  of  the  proprietor  of  another  newspaper  to  publish  the 
t'\x  list  of  a  subsequent  year.    76. 

7.  An  agent  or  s<»rvant  who  is  employed  at  a  fixed  salary  cannot  be  in- 

terested in  the  profits  made  out  of  articles  which  lie  sells  to  his 
employers ;  yet  if  such  employers  knew  of  his  interest  when  they 
made  the  purchase,  the  vendors  for  whom  he  acted  cannot  escape 
from  their  contract  to  remunerate  him.     Wright  v.  Welch^  47^ 

CONTRACTORS. 
See  Raiijioad  Companies,  1  to  U. 

CONSTABLE. 

1 .  A  levy  and  seiznre  b}'  a  constable  of  the  property  of  persons  not  de- 

fendants in  the  execution,  is  a  breach  of  the  condition  of  his  official 
bond  for  whicli  tl>e  sureties  are  liable.     United  States  v.  Uine^  27. 

2.  An  unsatisfied  judgment  against  the  constable  for  the  conversion  of 

the  property  wrongfully  seized  by  him,  is  no  bar  to  an  action  on  his 
bond  against  such  sureties.    lb, 

CONSTITUTIONAL  LAW. 

5eeWATBR  Rates,  1. 
Contracts,  5,  6. 

CONTEMPT. 

1.  A  sum  of  money  had  been  paid  out  of  a  fund  in  tlie  hands  of  tlie  re- 

ceiver under  tlie  order  of  the  special  term,  which  order  was  after- 
wards set  aside  and  vacated  at  the  general  term,  and  the  defendants 
ordered  to  pay  back  the  said  sum  of  money  to  the  custody  of  the 
clerk  of  the  court ;  and  having  failed  to  comply  with  that  order,  they 
were  declared  to  be  in  contempt.    Hovey  v.  McDonald^  184. 

2.  As  a  general  rule,  where  It  is  sought  to  bring  a  party  in  contempt  for 

disobedience  to  an  order  of  the  court,  personal  service  of  tlie  motion 
should  be  made  upoii  tlie  party  instead  of  the  solicitor  or  counsel ; 
but  if  the  party  flees  the  jurisdiction,  he  will  not  be  permitted  to 
prosecute  or  defend  his  suit  until  he  purges  himself  of  his  contempt. 
Ih. 

39 
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CORPORATIONS. 

1.  The  Maryland  act  of  November,  1798,  chapter  24,  for  the  establish- 

ment of  vestries  for  each  parish,  is  in  full  force  as  the  law  of  this 
District,  and  by  its  express  language  the  vestrymen  of  every  par- 
ish for  the  time  being  constitute  a  corporation.  Commissioners  v. 
Holden^  579. 

2.  Promissory  notes  signed  by  eight  persons  styling  themselves  *' Ves- 

trymen of  St.  James'  Parish,"  which  notes  were  given  on  the  pur- 
chase of  real  estate  for  the  use  of  a  parish  regularly-4)rganized  under 
the  act  of  1798,  are  to  be  considered  the  notes  of  the  corporation, 
and  not  of  the  individuals  describing  themselves  as  vestrymen.  76. 
y.  The  ancient  rule,  which  i-equired  a  seal  to  be  aflSxed  to  every  con- 
tract of  a  corporation,  has  been  dispensed  with  in  modern  times, 
except  in  regard  to  deeds  and  other  instruments  of  a  solemn  or 
formal  character,  and  the  promissory  note  of  a  corporation,  signcMl 
by  the  proper  officer,  is  bindiug  upon  the  corporation  and  not  upon 
the  officer.    i6. 

COURT  OF  CLAIMS. 

1.  Where  a  claim  agiiinst  the  United  States  was  referred  by  tlie  Seciv- 

tary  of  War  to  the  Court  of  Claims,  a  judgment  rondei-eil  thereon 
upon  the  merits  in  favor  of  the  claimants,  from  which  no  ap[X'al 
has  been  taken,  and  without  a  motion  for  a  new  trial  havins:  been 
made,  is  final  and  conclusive  as  to  all  questions  wliicli  were  or  which 
might  have  been  properly  considered  or  decided  by  the  court. 
United  States  v.  Moore^  226. 

2.  The  relator  in  a  qui-tam  action  founded  upon  sections  3490  and  349K 

Revised  Statutes,  is  equally  concluded  by  a  judgment  in  the  Court 
of  Claims  against  the  United  States.    lb. 

3.  An  attorney  and  counsellor  at  law  who  is  retained  to  argue  a  eausi* 

pending  in  the  Court  of  Claims,  is  not  liable  to  the  action  contem- 
plated by  the  sections  of  the  Revised  Statutes  above  referred  to.    lb. 

4.  The  Conrt  of  Claims  is  not  an  officer,  "civil  or  military,"  withi)i  tlu* 

meaning  of  section  5438  of  the  Revised  Statutes.    lb. 

COVENANTS. 

See  Action,  6. 

CRIMINAL  LAW. 

1.  Where  a  prisoner  iias  been  convicted  on  three  several  informations  in 

the  Police  Court,  and  sentenced  to  be  Imprisoned  three  several  terms 
of  one  bundled  and  eighty  days  each  without  any  speciUcation  as  to 
the  time  of  beginning  or  ending  of  the  last  two  terms  of  impi-ison- 
ment,  it  was  held  that  he  could  not  be  imprisoned  for  a  period  ex- 
ceeding that  of  a  single  sentence.    In  re  Jcuikson^  24. 

2.  It  Is  now  well  settled  that  in  a  criminal  csise  tliere  is  no  enx>r  in  a 

judgment  making  one  term  of  Imprisonment  commence  when  nn- 
other  terminates ;  but  this  should  form  part  of  the  judgment.    lb. 
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3.  Process  after  judgment  must  strictly  follow  tlie  latter.    Mere  pro- 

ceP8,  like  a  warrant  of  commitment,  cannot  be  resorted  to  for  the 
purpose  of  enlarging  what  tlie  court  has  solemnly  adjudicated.    76. 

4.  At  the  trial  of  an  indictment  twelve  of  the  regular  jurors  were  im- 
>  panelled  in  another  cause,  and  were  out  consulting  upon  their  ver- 
dict. Diffendant  claimed  the  riglit,  before  the  impanelling  com- 
menced, to  have  the  whole  array  present  and  subject  to  tils  challenge. 
The  court  ruled  against  the  point,  and  the  jury  was  completed  from 
the  other  jurors  and  ttUesmen,  and  tiie  ruling  of  ttie  court  was  sus- 
tained on  appeal.     United  States  v.  Bousen^  64. 

5.  On  au  indictment  for  presenting  a  false  claim  against  the  United 

States  for  back  pay  of  a  deceased  soldier,  claimed  by  tlie  defend- 
ant to  be  his  brother,  the  allegation  of  the  indictment  was  tliat  the 
brother  was  named  '*  Major  Dabney '"  and  enlisted  under  the  name 
of  '^  George  Bowen  '^;  whei'eas  the  proof  was  that  defendant  claimed 
to  be  the  brother  of  George  Bowen,  who  served  under  the  name  of 
Mitjor  Dabney.  It  was  held  that  the  variance  was  immaterial  and 
the  defendant  properly  convicted.    Ih. 

G.  Previous  good  character  is  not  sufficient  to  create  such  a  doubt  in 
the  minds  of  the  jury  as  WQuld  of  itself  justify  an  acquittal.     lb, 

7.  Putting  a  forged  deed  of  ival  estate  on  record  is,  in  Itself,  an  act  of 
uttering  and  publishing.     United  States  v.  Brooks^  315. 

S.  It  is  competent  to  show  that  a  loan  of  money  was  obtained  on  a  deed 
of  trust  upon  the  property  in  such  forged  conveyance  as  evidence 
of  the  fraudulent  intent  with  which  it  was  executed.    lb. 

9.  The  jury  was  properly  instructed  that,  while  the  procuring  of  money 

on  the  security  of  a  deed  of  trust  executed  by  the  grantee  in  a  forged 
conveyance  was  not  proof  of  the  forgery,  still  it  is  to  be  considered 
as  a  circumstance  in  relation  to  the  utterance  of  the  forged  deed, 
and  in  relation  to  tlie  intent  with  which  it  was  uttered.     lb, 

10.  The  intent  lo  defraud  the  perspn  whose  name  has  been  forged  may 
be  inferred  by  the  juiy  when  the  deed  conveys  away  his  property, 
and  the  defendant  has  uttered  the  forged  deed  with  knowledge  of 
its  character.  Thid  is  the  rule,  although  there  was  no  actual  intent 
to  defraud  tlie  person  from  whom  a  loan  wa^i  subsequently  made 
upon  the  strength  of  the  forged-title.     lb, 

11.  When  the  return  to  a  certiorari  showed  upon  the  face  of  the  record 
that  there  was  sufficient  to  warrant  the  conviction  in  the  Police 
Court,  the  writ  will  be  quashed.  It  may,  however,  be  used  in  aid 
of  a  habeas  corpus.    HoUes  v.  United  States^  870. 

12.  Where  a  lai*ceny  consists  of  a  single  act,  and  the  goods  stolen  belong 
to  dift'erent  persons,  it  is  unnecessary  that  there  should  be  separate 
informations  or  indictments.  In  such  case  thei'e  can  only  be  one 
conviction  and  sentence.*    lb. 

13.  An  information  or  indictment  chai'ging  the  stealing  of  goods  of 
different  persons  at  the  same  time,  in  one  count,  would  not  be  bad 
for  duplicity,  provided  the  ownership  of  the  goods  is  specifically  set- 
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forth.    But  whei*e  there  are  several  counts  or  separate  informa- 
tions, there  can  be  but  one  conviction  and  sentence.    Ih. 
14.  A  prisoner  indicted  for  assault  and  battery  with  intent  to  kill,  may 
be  convicted  of  the  leaser  offense.     Ex-parte  George  Robifison.  418. 

PEED. 
See  Equity,  11, 12,  13. 

1.  A  deed  absolute  on  its  face  may  be  shown  by  parol  to  be  a  security 

for  a  loan  of  money.    Hubbard  v.  Stetson^  113. 

2.  A  single  witness,  swearing  to  an  acknowledgment  of  the  defendant 

that  an  absolute  deed  was  a  security,  will  not  be  allowed  to  overrule 
the  instrument,  whei-e  the  answer  and  tlie  testimony  of  the  defend- 
ants deny  tlie  fact  of  a  loan.  lb» 
H.  A  deed  of  conveyance  executed  by  a  grantor  whose  estate  has  been  ju- 
dicially confiscated  under  the  act  of  July  17, 1862,  (12  Stat.,  589,) is  of 
no  effect,  and  conveys  no  interest  or  title ;  and  on  the  death  of  such 
grantor  the  lands  go  to  his  heirs  at  law,  subject  to  his  debts  created 
previously  to  the  act  under  which  the  estate  was  confiscated,  provided 
that  the  personal  assets  are  insufficient.  Wallach  v.  Van  Riswickj 
168. 

DEMURRER. 
See  Appeal,  2,  3,  4. 

DISTRICT  OF  COLUMBIA. 

See  Action,  2. 

Board  of  Public  Works,  l,  2. 
Contract,  1,  5,  6. 
Justice  of  the  Peace,  4. 
Pleading,  1. 
Taxation,  1,  2. 
Water  Rates,  1. 

1.  The  Commissioners  of  the  District  of  Columbia  do  not  succeed  the 

late  Board  of  Public  Works  as  parties  to  a  bill  in  equity,  where  no 
process  has  been  issued  or  served  upon  them ;  and  a  rule  upon  them 
to  show  cause  in  such  suit  will  be  discharged.  Tompkins  v.  MandeU 
268. 

2.  The  District  Commissioners  have  no  authority  to  deliver  to  any  per- 

son certificates  turned  over  to  tliem  by  the  late  Board  of  Audit  under 
the  joint  resolution  of  Congress  approved  March  14,  1877.  (Stati*. 
1876,1877,211.)    lb. 

3.  By  the  provisions  of  law  contained  in  the  Revised  Statutes  and  the 

act  organizing  the  Police  Court,  the  Commissioners  of  the  District 
of  Columbia  are  invested  with  authority  to  provide  a  suitable  place 
for  holding  the  sessions  of  said  Police  Court,  and  may  enter  into 
a  lease  of  premises  to  be  occupied  for  that  purpose.  Wilton  v.  Dim- 
trici  Commissioners^  473. 
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4.  By  act  of  Congress  the  Washington  Market  Company  was  authorized 

to  erect  market  buildhigs  on  ground  belonging  to  the  United  States, 
and  to  hold  the  same  for  a  term  of  ninety-nine  years,  on  an  annual 
rental  of  $25,000,  which  mx>ney  was  directed  to  be  paid  to  the  cit}' 
of  Washington  for  the  support  of  the  poor  of  said  city  and  of  the  Dis- 
trict of  Columbia:  Held^  That  this  was  in  the  nature  of  a  gratuity 
or  bounty  to  the  city,  and  remained  under  legislative  control,  and 
subject  to  be  i*educed  or  withdrawn  entirely  by  the  power  that  con- 
ferred it.     District  of  Columbia  v.  Washington  Market  Co.^  559. 

5.  The  reduction  of  such  rent  might  be  by  an  act  of  Congress  expressly 

directing  it,  or  Congress  might  accomplish  the  ^nie  end  by  authoriz- 
ing the  District  of  Columbia  to  release  or  reduce  tlie  rent,  and  this 
authority  might  be  confided  to  the  District  by  general  words,  though 
not  explicitly  describing  it.    Ih. 

6.  In  ascertaining  the  meaning  of  an  act  of  Congress,  the  remarks  of 

membei*s  on  its  passage  are  too  uncertain  a  source  of  guidance,  and 
cannot  be  resorted  to  by  the  conrt  for  that  pnrpose.    Ih. 

7.  A  trust  created  for  the  benetit  of  '*the  poor  of  the  city  of  Washing- 

ton and  of  the  District  of  Columbia,*'  is  so  vague  and  indefinite  as  to 
be  incapable  of  ascertainment,  and  is,  therefore,  totally  void.    Ih, 

8.  The  Metropolitan  Police  Force  is  a  part  of  the  municipal  corporation 

of  the  District  of  Columbia.     Roderick  v.  District  of  Columbia^  589. 

9.  Tlie  Commissioners  of  said  District  had  authority  under  the  act  of 

Congress  of  March  3,  1875,  to  deduct  ten  dollars  per  month,  which 
had  been  allowed  by  tiie  late  corporation  of  Wasliington  and  tiie 
Legislative  Assembly,  from  every  salary  of  the  members  of  said 
force,    lb, 

DIVORCE. 

A  decree  of  divorce  obtained  in  the  Court  of  Common  Pleas  of  Penn- 
sylvania, by  one  who  does  not  reside  there,  is  void  for  want  of 
jurisdiction,  and  will  be  so  declared  here,  and  fraud  may  also  be  set 
up  against  a  judgment  of  divorce  obtained  in  anotlier  State.  Strait 
v.  Strait,  415. 

DOMFCIL. 

1.  If  a  child   is  brouglit  into  this  District  from   the  State  of  Ten- 

nessee by  a  pei-son  who  has  not  been  appointed  its  guardian,  the 
domicll  of  the  child  is  not  changed,  and  the  legal  I'esidence  is  still 
that  of  its  parents  at  the  time  of  their  death.    In  re  Afflick,  95. 

2.  The  property  of  an  intestate  infant  should  be  distributed  according 

to  the  laws  of  its  domicil  at  the  time  of  its  death,    lb, 

3.  The  domicil  of  a  deceased  parent  continues  to  be  that  of  a  sur* 

viving  child  who  was  between  two  and  three  years  old  at  the  time 
of  such  death,  and  the  distribution  of  such  infant's  estate,  who  die<l 
shortly  afterwards,  will  be  according  to  the  laws  of  such  domicil.   lb. 
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EJECTMENT. 

1.  In  an  action  of  ejectment,  the  declarations  of  tlie  defendant,  made 

by  him  at  a  period  after  twenty  years  from  the  time  he  chiimed  to 
have  taken  adverse  possession,  are  to  be  submitted  to  the  jury  in 
respect  of  the  nature  of  sucli  possession.    Dudley  v.  Brown^  280. 

2.  In  an  action  of  ejectment,  the  plea  ftet  forth  that  plaintiff^s  title 

was  derived  thron^li  their  mother,  still  living,  wiio  was  an  alien  and 
was  sister  to  the  intestate,  and  that  defendants  claim  under  the  heira 
of  an  uncle  of  the  intestate  who  was  capable  of  taking  real  estate  by 
inheritance.  On  demun-er  to  the  plea,  it  was  lield  that  the  heii*s  of 
the  uncle  had  tli^  better  legal  right,  and  that  the  plaintiflTcould  not 
derive  title  by  descent  from  an  alien  living  mother.  Walker  v.  Po- 
tomac Ferry  Co,^  440. 

EQUITY. 
See  Trustee,  2. 

1.  When  a  judgment  ci*editor  is  indebted  to  the  complainant  upon 

certain  promissory  notes,  and  the  complainant  asks  that  such  judg- 
ments may  be  set  off  against  the  amount  due  him  upon  sucli  notes, 
it  is  necessary  to  allege  in  the  bill  of  complaint  filed  for  that  purpose 
that  such  judgment  creditor  is  insolvent,  or  to  aver  some  other  fact 
or  circumstance  which  pi-events  the  complainant  from  having  an 
adequate  remedy  at  law  for  the  recovery  of  the  amount  due  on  his 
notes.     Naudain  v.  Ormes^  1 . 

2.  This  court  has  jurisdiction  of  a  bill  to  foreclose  deeds  of  trust  npon 

real  estate  given  to  secure  the  payment  of  separate  debts,  especially 
when  it  appears  npon  the  face  of  the  bill  that  the  property  has  been 
subdivided,  and  the  parties  in  interest  are  numerous  and  the  com- 
plication of  right  is  great.  Insurance  Co,  v.  Grants  42. 
3-.  Whei-e  tlie  principal  defendant  in  such  bill  sets  up  in  his  answer  and 
plea  that  he  has  fully  paid  all  claims  of  the  complainant,  the  issue 
thus  presented  is  of  sucli  a  chanicter  that  it  ought  to  be  tried  by  the 
court  before  an  order  of  reference  to  the  auditor  to  take  an  account 
is  passed.     lb, 

4.  Where  an  executor  files  an  inventory,  from  wliich  it  appears  that  he 

has  paid  various  debts  amounting  to  nearly  all  the  assets  in  his  hands, 
and  the  complainant  files  his  bill  to  enforce  a  sale  of  real  estate  to 
pay  a  debt  due  him  from  the  estate  largely  exceeding  the  balance  of 
assets  so  inventoried,  and  the  executor  interposes  a  plea  averring 
that  he  has  assets  amply  sufficient  to  pay  all  claims  against  the  estate, 
and  disputes  the  validity  of  complainunt^s  debt,  but  avers  his  readi- 
ness to  pay  the  same  when  its  validity  is  established  in  a  court  of 
law,  the  court  in  equity,  if  satisfied  that  the  debt  is  due,  will  decree 
the  executor  to  pay  the  same  without  a  resort  to  the  law  side  of  the 
court.     Crestoell  v.  Kennedy^  78. 

5.  A  court  of  equity  will  not  enjoin  a  judgment  at  law,  where  the 

remed}*^  is  adequate  and  complete  at  law ;  and  where  a  motion  to 
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open  the  Judgments  on  the  same  p^rounds  as  those  set  forth  in  the 
bill  has  been  made  in  the  court  whore  tlic  jud^fments  are  pending, 
and  which  motion  is  undetermined,  there  is  no  ground  of  relief  in 
equity.     Bohi^er  v.  Fay^  145. 

6.  The  jurisdiction  in   chancery  to  stay  proceedings  at  law  upon   a 

judgment  is  well  established,  but  cautiously  exercised.  A  mere 
defect  of  jurisdiction  is  not  sufficient.  Equity  will  interfere  onl}'  to 
prevent  injustice  which  has  not  been  brought  about  by  the  negli- 
gence or  inattention  of  the  party  aggrieved,    lb, 

7.  The  complainant  in  the  bill  must  allege  and  prove  that  he  has  a  good 

defense  to  the  action  at  law,  and  explain  the  merits  of  such  defense, 
and  how  he  has  been  prevented  from  availing  himself  of  it.    76. 

8.  The  defendant  obtained  judgment  against  a  firm  of   which  com- 

plainant was  a  member,  and  it  has  been  paid  and  satisfied.  After- 
wards, in  1858,  he  obtained  another  judgment  on  a  different  Ciiuse  of 
action  against  complainant  alone,  upon  whicli  there  has  been  a  scire 
facias^  and  judgment  in  favor  of  defendant.  The  defendant  obtain- 
ed still  another  judgment  against  complainant  in  1864,  which  has 
also  been  paid  and  satisfied.  The  complainant  now  claims  that  the 
payments  made  on  the  two  judgments  that  have  been  satisfied  should 
be  credited  on  the  judgment  of  1858.  The  defendant  denies  ttiis. 
'IMie  complainant's  proofs  are  not  satisfactory,  and  he  not  having  ac- 
counted for  his  delay  in  asserting  his  claim,  the  coiu't,  under  these 
circumstances^  will  not  enjoin  the  proceedings  on  the  scire  facias. 
Rider  v.  MorseU^  186. 

9.  A  payment  of  the  judgment  of  1858  would  constitute  a  complete 

defense  for  the  complainant  upon  the  trial  of  tlie  scire  facias  at 
law.  But  no  such  defense  was  set  up  in  the  case,  and  it  is  there- 
fore Impossible  that  a  court  of  equity  should  afford  him  the  relief 
of  injunction.     Ih, 

10.  Where  parties  are  exceedingly  numerous,  and  it  would  be  imprac- 
ticable to  join  them  without  very  great  delay,  and  would  obstruct 
and  defeat  the  ends  of  justice,  a  court  of  equity  will  dispense  with 
them,  especiall}'  when  they  are  members  of  an  unincorporated  asso- 
ciation, and  the  officers  thereof  have  been  made  defendants.  EUer 
v.  Bergling^  189. 

11.  P,  during  his  life-time,  obtained  several  loans  of  money  from  B, 
one  of  the  defendants,  and,  as  security  for  these  loans,  assigned 
an  interest  in  a  policy  of  insurance  on  his  life.  Afterwards  P,  being 
iniable  to  pay  the  premiums  on  tlie  policy,  made  an  absolute  assign- 
ment of  that  policy  to  B,  who  continued  thereafter  to  pay  the  pre- 
miums until  the  death  of  P,  and  was  treated  by  the  agent  of  the 
company  as  the  owner  of  the  policy.  Under  tliese  circumstances,  a 
court  of  equity  will  not  decree  such  assignment  to  be  a  mere  secu- 
rity for  the  money  advanced,  as  a  consideration  for  the  transfer  of 
the  policy.    Page  v.  Bumstine,  194. 

12.  Where  the  assignor  of  a  policy  of  life  insurance  is  dead,  the  assignee 
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cannot  be  examined  as  a  witness  in  regard  to  the  transaction  on  his 
own  beiialf,  unless  he  is  called  by  the  other  party.    76. 

13.  Loose  memoranda  found  in  the  desk  of  the  assignor  after  his  death 
are  incompetent  evidence  on  the  part  of  the  administrator  of  the 
decedent,  in  a  suit  brought  by  the  latter  to  set  aside  the  assignment 
as  an  absolute  tnmsfer  of  the  policy.    Ih. 

14.  This  bill  was  filed  in  equity  b\'  a  creditor,  for  want  of  personal  assets, 
to  subject  the  i*eal  estate  to  the  satisfaction  of  his  claim  ;  the  defend- 
ant in  the  suit  was  the  executor,  and  he  was  also  the  devisee  of  the 
real  estate  souglit  to  be  readied.  The  complahiant  had  obtained 
a  verdict  in  an  action  at  law  against  the  said  executor  fixing  the 
amount  of  his  debt,  but  no  Judgment  was  entered  on  such  verdict, 
for  the  reason  that  there  were  no  personal  assets  in  the  hands  of 
the  executor ;  and  it  was  held  that  although  the  executor  and  de- 
visee were  the  same  pei-son,  he  was  not  concluded  by  the  verdict, 
nor  was  it  evidence  against  iiim,  because  his  capacit.v  as  executor 
was  distinct  from  his  capacity  as  devisee.    Keefe  v.  Malone^  23^. 

15.  A  verdict  in  an  action  at  law  against  an  executor  or  administrator  is 
good  only  as  agjiinst  personal  assets;  and  if  it  should  appear  to  the 
court  that  tliere  are  not  assets  sufficient  to  discharge  the  whole 
amount,  the  judgment  can  be  perfected  only  for  such  amount  as  he 
may  have,  or  if  there  are  other  claims  entitled  to  distribution,  for 
a  just  proportion  of  the  same;  and  if  there  should  be  no  personal 
estate  whatsoever,  there  can  be  no  judgment;  and  such  verdict 
against  the  executor  cannot  be  used  as  evidence  in  a  subsequent  suit 
against  said  executor  in  his  capacity  of  devisee.     76. 

16.  An  equity  court  does  not  insure  the  title  to  real  property  sold  by  :i 
trmtee  under  its  decree,  and  the  purchaser  at  such  sale  assumes  all 
unpaid  taxes  thereon,  unless  express  provision  is  made  by  the  court 
for  their  payment.     Gunton  v.  Zanizinger^  262. 

17.  It  is  now  settled  in  our  pi-actice  that  the  pleadings,  orders,  and  pn»- 
ceedings  In  a  cause,  as  well  as  the  final  decree,  constitute  that  por- 
tion of  the  record  for  the  purpose  of  examining  all  errors  of  law  in 
a  bill  of  review.     Davis  v.  Speiden,  283. 

18.  An  order  overruling  a  demurrer  to  a  bill  of  complaint,  and  giving 
leave  to  the  defendant  to  answer,  is  not  appealable  to  the  genei-al 
term  ;  but  if,  in  such  ca^e,  there  is  an  appeal  bond  approved  by  one 
of  the  justices,  it  will  operate  as  a  stay  of  proceedings  at  the  special 
term ;  and  if  any  decree  affecting  tiie  rights  of  the  parties  is  tJiken 
at  sucil  special  term  dining  the  appeal,  it  will  be  error  in  a  bill  of 
review.    76. 

19.  Unless  the  averments  in  a  bill  of  complaint  are  precise  and  definite, 
no  decree  can  be  taken  without  proof,  although  a  decree  pro  eon- 

fesso  has  been  previously  obtained ;  and  such  error  may  be  assigned 
In  a  bill  of  review.    76. 

20.  A  party  must,  in  general,  perform  a  decree  before  filing  a  bill  of  re- 
view.   Wliere  the  decree  is  for  the  payment  of  money,  he  must 
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either  aver  pei'formance  or  set  up  his  inabUity  arising  from  liisolv- 
encj*.    lb, 

21.  Wiiere  there  liave  been  two  actions  in  ejectment,  one  of  which  has 
been  perpetually  enjoined  and  the  other  discontinued,  and  wliere 
tlie  defendants  set  up  their  title  ag;ain  in  a  cross-bHl,  a  court  of 
equity  will  entertain  jurisdiction  to  quiet  the  title  wliere  the  adverse 
possession  h:is  ripened  into  a  full  and  perfect  estate.  Harmon  v. 
Dyer,  292. 

22.  A  party  obtaining  a  trust  deed  witli  notice,  either  to  himself  or  his 
agent,  of  tiie  fraudulent  discharge  of  a  prior  incumbrance,  is  not  a 
hona-Jide  purchaser;  and  a  court  of  equity  will  set  aside  such  fraud- 
ulent release  and  give  the  party  injured  the  benefit  of  his  security. 
Eldridge  v.  Insurance  Co,^  301. 

23.  It  is  not  competent  for  a  court  of  equity,  at  the  instance  of  a  subse- 
quent incumbrancer,  to  divest  trustees  of  tlie  title  to  property  vested 
in  them  for  a  particular  purpose,  in  special  confidence  and  with  cer- 
tain discretionary  pnwers,  and  to  substitute  in  their  place,  without 
their  consent,  any  other  person  or  pereons  to  make  a  sale  of  the 
property  oi*  to  execute  the  trust,  in  the  absence  of  fraud,  incompe- 
tency, misconduct,  irregularit}^  or  other  special  equity.  Shea  v. 
Vulin,  339. 

24.  A  decree  was  passed  for  the  sale  of  real  estate  described  in  a  deed 
of  trust,  and  that  complainant  should  recover  of  the  defendant  any 
deficiency'  over  and  above  the  proceeds  of  sale.  The  decree  was 
upon  appeal  afl3rmed  by  the  Supreme  Coiu't  of  the  United  States, 
and  the  case  remanded  to  this  court;  and  the  proceeds  of  sale  being 
insufficient  to  pay  the  debt,  a  personal  judgment  against  the  defend- 
ant was  allowed,  in  conformity  with  the  orghial  decree. •  Freed- 
man^s  Savings  and  Trust  Co.  v.  Dodge,  529. 

EVIDENCE. 

See  Witnesses,  1,  2. 
Married  Women,  1. 
Parol  Testimony,  1,  2. 
Pleading,  1. 
Executors  and  Administrators,  4. 

1.  Previous  good  character  is  not  sufficient  to  create  such  a  doubt  in  the 

minds  of  the  juryasN\ould  of  itself  justify  an  acquittal.     United 
States  v.  Bowers,  64. 

2.  Declarations  made  to  a  witness  by  the  father  of  an  illegitimate  son  is 

not  proof  of  pedigree.    76. 

3.  Where  the  plain tiif  addressed  two  letters  to  the  deceased,  to  which 

the  latter  made  no  reply,  the  jury  are  not  to  infer  that  the  deceased 
admitted  the  facts  stated  in  such  letters.     Meguire  v.  Corwine,  81. 

4.  Where  the  assignor  of  a  policy  of  life  insurance  is  dead,  the  assignee 

cannot  be  examined  as  a  witness  in  regard  to  the  transaction  on  his 
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own  behalf,  unless  t^e  is  called  by  the  other  party.  Page  v.  Burr^ 
siine,  194. 

5.  Loose  memoranda  found  in  the  desk  of  tli«;  assio;nor  after  his  dea(h 
are  incompetent  evidence  on  tlie  part  of  the  administrator  of  the 
decedent,  in  a  suit  brou^^ht  by  the  latter  to  set  aside  tlie  assi;;nment 
as  an  absolute  transfer  of  the  policy.    Ih, 

(\,  In  au  action  of  ejectment,  the  declarations  of  tlie  defendant,  made  by 
him  at  a  period  after  twenty  years  from  the  time  lie  claimed  to  have 
taken  adverse  possession,  are  to  be  submitted  to  the  jury  in  respect 
of  the  nature  of  such  possession.     Dudley  v.  BrowUy  280. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Orphans'  Court,  1,  2 
Contract,  2. 
Equity,  11, 12, 13. 

1.  Where  an  executor  flies  an  inventory,  from  which  it  appears  that  he 

has  paid  various  debts  amonntin*^  to  nearly  all  the  assets  in  liis  hands, 
and  the  complainant  flies  his  bill  to  enforce  a  sale  of  real  estate  to 
pay  a  debt  due  him  from  the  estate  lart^ly  exceedino;  the  balance  of 
assets  so  inventoried,  and  the  executor  interposes  a  plea  averring 
that  he  has  assets  amply  sufllcient  to  pax'  all  claims  a<>;a lust  the  estate, 
and  disputes  the  validity  of  complainant's  debt,  but  avers  his  i-eadi- 
ness  to  pay  the  same  when  its  validity  is  established  in  a  court  of 
law,  the  court  in  equity,  if  satisfied  that  the  debt  is  due,  will  decree 
the  executor  to  pay  the  same  without  a  resort  to  the  law  side  of  the 
coin*t.     Creswell  v.  Kennedy^  78. 

2.  The  paternal  grandfather  of  a  deceased  infant  is  nearer  of  kin  by  tlie 

law  of  this  District  than  a  maternal  uncle,  and  is  preferred  as  admin- 
istrator, if  he  apply  for  the  appointment.     In  re  Afflich^  95. 

3.  This  bill  was  filed  in  equity  by  a  creditor,  for  want  of  personal  assets, 

to  subject  the  real  esUite  to  the  satisfaction  of  his  claim ;  the  defend- 
ant  in  the  suit  was  the  executor,  and  he  was  also  the  devisee  of.  the 
real  estate  sought  to  be  reached.  Tlie  complainant  had  obt:uned 
a  verdict  in  an  action  at  law  agiiinst  the  said  executor  fixing  the 
amount  of  ins  debt,  but  no  judgment  was  entered  on  such  verdict, 
for  the  reason  that  there  were  no  personal  assets  in  the  liauds  of  the 
executor ;  and  it  was  held  that  althougli  the  executor  and  devisee 
were  the  same  person,  he  was  not  concluded  by  the  verdict,  nor 
was  it  evidence  against  him,  because  his  capacity  as  executor  wa:? 
distinct  from  liis  capacity  as  devisee.    Keefe  v.  Mdlone^  236. 

4.  A  verdict  in  an  action  at  law  against  an  executor  or  administrator  is 

good  only  as  against  personal  assets ;  and  if  it  should  appear  to  the 
court  that  there  are  not  assets  sufllcient  to  discharge,  tlie  whole 
amount,  the  judgment  can  be  perfected  only  for  such  amomit  as  he 
may  have,  or  if  there  are  other  claims  entitled  to  distribution,  for  a 
just  proportion  of  the  same ;  and  M  there  should  be  no  personal 
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estate  wliatsoevor,  there  can  be  no  jucl^meut;  and  such  verdict 
aj^ainst  the  executor  cart  not  be  used  asevhlence  hi  a  subsequent  suit 
against  said  executor  in  his  capacity  of  devisee.     76. 

EXEMPLARY  DAMAGES. 
See  Assault  and  Battery,  1,  2,  3. 

FORGED  ENDORSEMENT. 
See  Power  of  Attorney,  2. 

FRAUD. 
See  Divorce,  1 . 

1.  A  court  of  equity  will  only  sustain  a  purchase  b)*-  a  trustee  from  his 

cestui  que  trust  where  it  is  deliberately  agreed  and  undei'Stood  be- 
tween them  that  the  relation  shall  be  considered  dissolved,  and  there 
is  a  clear  I'ontmct,  ascertained  to  be  such  after  a  zealous  and  scrupu- 
lous examination  of  the  circumstances,  and  it  is  clear  that  the  cestui 
que  trust  intended  that  the  trtistee  should  buy,  and  that  there  is  no 
fraud,  concealment,  or  advantage  taken  by  him.  Beckett  v.  Tyler, 
319. 

2.  A  party  is  not  considered  an  ihnocent  purchaser  of  real  estate,  as 

against  prior  equitable  titles,  where  the  record  discloses  such  facts 
and  circumstances  as  are  sufficient  to  put  him  on  inquiry.     lb. 

3.  Where  circumstances  of  fraud  exist  on  the  part  of  a  purcliaser  of 

real  estate  or  his  assignee  with  notice  tiiereof,  he  will  not  be  entitled 
to  compensation  for  improvements  made  on  such  fraudulently  ac- 
quired property.     lb. 

FREEDMAN'S  SAVINGS  AND  TRUST   COMPANY. 

See  Action. 

GARNISHEE   PROCESS. 

1.  The  District  of  Columbia  is  not  liable  to  be  garnished  for  debts  due  its 

contractors,  and  the  Commissioners  are  exempt  from  such  process 
on  the  grounds  of  public  policy.     Manvfacturirig  Co,  v.  Taylor,  4. 

2.  The  District  of  Columbia  is  not  subject  to  garnishment  or  attachment, 

on  general  principles  of  public  policy,  in  respect  of  money  due  its 
contractors  and  officers.     Brown  v.  District  of  Columbia,  77. 

HABEAS  CORPUS. 
See  Criminal  Law,  14. 
1 .  Where  a  prisoner  has  been  convicted  on  three  several  informations  in 
the  Police  Court,  and  sentenced  to  be  imprisoned  three  several  terms 
of  one  hundred  and  eight}'  days  each  without  any  specification  as  to 
the  time  of  beginning  or  ending  of  the  last  two  tei>ms  of  impris- 
onment, it  was  held  that  he  could  not  be  imprisoned  for  a  period 
exceeding  that  of  a  single  sentence.    In  re  Jackson,  24. 
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2.  It  id  now  well  settled  that  in  a  criminal  case  thtre  is  no  error  in  a 

jndgtnent  making  one  term  of  imprisonment  commence  wliea  an- 
other terminates;  bnt  this  should  form  part  of  the  judgment.    lb. 

3.  Process  after  judgment  must  strictly  follow  the  latter.   Mere  process, 

like  a  warrant  of  commitment,  cannot  be  resorted  to  for  the  pur- 
pose of  enlarging  what  the  court  has  solemnly  adjudicated.    lb. 

4.  From  the  final  decision  of  one  of  the  justices  of  this  court  at  chambers 

upon  the  hearing  and  determination  of  a  habeas  corpus  discharging 
the  prisoner,  an  appyeal  may  be  taken  to  the  general  term  at  the  in- 
stance of  tlie  Attorney-General  of  tlie  United  States.  Section  763  of 
the  Revised  Stattites  of  tlie  United  States  is  applicable  to  the  District 
of  Columbia.     In  re  George  Taylor^  426. 

HUSBAND  AND  WIFE. 

1.  A  deed  of  trust  executed  by  hnsband  and  wife  upon  hf*r  real  estate  as 

security  for  money  advanced  to  the  wife  alone,  is  effectual  to  psiss 
her  title  in  the  property  for  the  purpose  of  securing  the  loan  in  a 
court  of  equity.     Kaiser  v.  Stickney^  118. 

2.  A  husband  conveyed  lands  to  a  third  party,  wlio  conveyed  tlie  sjune 

to  the  wife  by  arrangement,  with  the  usual  covenant  of  warranty. 
A  creditor  wlio  advanced  money  to  the  wife  for  the  impmvemeut 
of  the  property  and  to  paj'  off  prior  liens  thereon,  took  a  deed  of 
trust  upon  the  property  from  both  husband  and  wife.  It  was  held 
that  she  could  enter  into  the  contract;  tliat  the  deed  was  bindinvf 
upon  her,  and  that  the  court  would  make  a  decree  of  SJile  of  the 
property  to  pay  the  indebtedness.    lb. 

INDORSER. 
See  Promissory  Notes,  1. 

JUDGMENT. 

See  Court  of  Claims,  1,  2,  3,  4. 

A  decree  was  passed  for  the  sale  of  real  estate  described  \\\  a  deed  of 
trust,  and  that  complainant  should  recover  of  the  defendant  any 
deficiency  over  and  above  the  proceeds  of  sale.  The  decree  was 
upon  appeal  affirmed  by  the  Supreme  Court  of  the  United  States, 
and  the  case  remanded  to  this  court;  and  the  proceeds  of  sale  being 
insufficient  to  pay  the  debt,  a  personal  judgment  against  the  defend- 
ant was  allowed,  in  conformity  with  the  original  decree.  Freedmaii's 
S.  and  T.  Co.  v.  Dodge.,  529. 

JUDGMENT  CREDITOR. 

See  Set-off,  1. 
Equity,  8,  9. 
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JURY  TRIAL. 

1.  An  instruction  to  the  jury  should  not  assume  that  the  evidence  has 

established  facts  about  wliich  there  is  controversy  and  conflict  of 
evidence.    Ruber  v.  Teuber^  484. 

2.  When  the  court  is  requested  to  instruct  the  jury  upon  a  matter  in 

regard  to  whicli  there  is  no  testimonj',  the  request  ought  to  be 
rejected.     Wright  v.  Welch,  479. 

JUSTICE  OP  THE  PEACE. 

1.  An  appeal  will  not  lie  from  a  judgment  in  a  Justice^s  Court  founded 

upon  a  verdict  of  a  jury.     Fitzgerald  v.  Leisman,  6. 

2.  This  court  will  compel  a  justice  of  the  peace,  by  mandamus,  to  issue 

a  writ  of  restitution  in  execution  of  a  judgment  which  he  has  ren- 
dei'ed  in  a  landlord  and  tenant  proceeding,  where  no  undertaking 
has  been  given  by  the  defendant  within  tlie  time  prescribed  b}'  the 
rules  of  court  in  case  of  appeal.    Kirk  v.  Cole^  71. 

3.  An  appeal  from  a  judgment  rendered  by  a  justice  of  the  peace  will 

be  dismissed  where  no  undert<iking  was  given,  as  required  by  rules 
of  court,  witliin  ten  days  after  the  rendition  of  the  judgment ;  and 
the  magistrate  has  no  discretion  which  will  authorize  him  to  allow 
an  appeal  after  the  expiration  of  the  prescribed  period  to  which  he 
must  conform  his  practice  in  all  cases  of  appeal.     lb. 

4.  The  Commissioners  of  the  District  of  Columbia  were  invested  with  au- 

thority, under  the  second  section  of  the  act  of  June  20,  1874,  to  re- 
move a  justice  of  tiie  peace  from  his  office.    Baker  v.  Dennison,  430. 

5.  A  justice  of  the  Supreme  Court  of  the  District  of  Columbia  cannot 

legally  authorize  a  writ  of  certiorari  on  a  judgment  rendered  by  a 
justice  of  the  peace  upon  the  verdict  of  a  jury  in  a  civil  suit  before 
him.     Mcintosh  v.  Johnson^  «586. 

LANDLORD'S  TACIT  LIEN. 

1.  When  chattel  trust  deeds  have  been  executed  by  a  tenant  upon  hjs 

furniture  after  the  same  has  been  placed  upon  the  leased  premises, 
and  a  judgment  creditor's  bill  is  Hied  against  the  tenant,  to  which 
the  landlord  is  made  a  party  defendant,  and  in  his  answer  to  such 
bill  the  landlord  asserts  his  lien  for  rent  in  arrear,  and  prays  judg- 
ment of  the  same  out  of  the  funds  to  be  realized  from  the  sale  of 
such  furniture,  it  was  decided  that  such  landlord  had  precedence 
over  the  deed  of  trust,  notwithstanding  that  he  had  taken  no  steps 
prescribed  by  the  statute  for  enforcing  his  tacit  lien.  Bryan  v. 
Sanderson,  431. 

2.  The  tacit  lien  of  the  landlord  exists  independently  of  the  methods 

prescribed  by  the  statute  for  enforcing  it;  and  if  the  property  sub- 
ject to  such  lien  come  into  the  possession  of  a  court  of  equity,  or  of 
its  officers,  it  comes  into  such  possession  subject  to  the  lieu  created 
by  the  statute  in  favor  of  the  landlord.    lb. 
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LEGISLATIVE  ASSE^IBLY. 
See  MuNiciPAii  Ordinance,  2. 

LIEN. 

See  Trusts,  3. 

Mechanic's  Lien,  1. 

1.  The  landlord's  lien  for  rent  is  postponed  to  a  mortgage  or  deed  of 

trust  existing  upon  the  furniture  of  the  tenant  before  it  is  moved 
upon  the  premises ;  but  wiiere  that  is  displaced,  his  lien  is  good 
against  all  subsequent  incumbrances.    Hechiman  v.  Sharp^  dO. 

2.  Where  a  note  seemed  by  a  chattel  mortgage  Is  destroyed  and  a  new 

note  given  in  its  stead,  secured  by  a  new  deed  upon  the  property  to 
a  diftei-ent  trustee,  the  lien  of  the  new  deed.  If  it  is  duly  accepted 
and  recorded,  takes  effect  as  to  third  persons  from  its  date  only, 
and  these  facts  operate  to  let  in  tiie  landlord's  lien  for  rent  in 
arrears.    Ih, 

LIMITATION  OF  ACTION. 

The  statute  of  limitations  refers  to  the  time  of  the  institution  of  the  suit, 
and  not  to  the  time  of  filing  an  amendment  to  the  declaration. 
MiUard  v.  National  Bank^  54. 

MANDAMUS. 

See  Justice  of  the  Peace,  2,  3. 

L  A  writ  of  mandamus  will  not  be  issued  by  this  court  to  compel  the 
Secretary  of  the  Treasury  to  draw  his  warrant  for  the  payment  of 
money  when  the  act  involves  tiie  exercise  of  judgment  or  discretion. 
United  States  v.  Bouiwell^  172. 

2.  This  court  will  not  compel  tlie  Seci-etary  of  the  Treasury,  by  a  writ 

of  mandamus,  to  draw  his  warrant  upon  the  Treasurer  for  the  pay- 
ment of  money  unless  there  has  been  a  specific  appropriation  for  the 
'     particular  claim,  and  a  direction  by  Congress  for  its  payment.    lb, 

3.  When  tite  salary  of  a  postmaster  has  been  adjusted  and  fixed  at  the 

proper  time,  upon  a  sworn  statement  of  the  revenues  of  the  office 
furnisticd  by  sucii  postmaster,  a  mandamus  will  not  issue  to  compel 
a  subsequent  Postmaster-General  to  readjust  the  salary  so  fixed  by 
his  pi*edeces8or.     United  States  v.  JTey,  328. 

4.  The  adjustment  of  sucli  salary  is  not  merely  a  ministerial  function. 

It  requires  skill  and  discretion,  which  cannot  be  controlled  by  the 
compulsory  process  of  mandamus.    lb. 

5.  This  court  will  not  grant  a  rule  on  the  Postmaster-General  to  show 

cause  why  he  should  not  be  compelled  to  perform  an  executive  act 
which  requires  investigation  and  the  exercise  of  judgment,  in  a  Ciise 
where  it  appears  from  the  petition  itself  that  he  has  acted  upon  tlie 
subject  and  disposed  of  the  question  submitted  to  his  judgment. 
United  States  v.  Key,  337. 
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MAKRIED  WOMAN. 
See  Mechanic's  Lien,  1. 

1.  The  testimony  of  a  married  woman  as  to  statements  made  to  her  by 

the  husband,  concerning  his  pedigree,  sliould  be  excluded,  although 
lie  is  dead  at  the  time  of  the  trial.     Brooks  v.  Francis^  109. 

2.  A  widow  wliose  husband  was  illegitimate  is  his  sole  heir  at  law,  in 
rlmi  case  there  are  no  cliildren  by  the  marriage.     76. 

ij[ii/-.  3.  A  deed  of  trust  executed  by  husband  and  wife  upon  her  real  estate  as 

ls>,  security  for  money  advanced  to  the  wife  alone,  is  effectual  to  pass 

.  :>!,  her  title  in  the  property  for  the  purpose  of  securing  the  loan  in  a 

iju,  court  of  equity.     Kaiser  y,  Stickney,  IIS. 

4.  A  husband  conveyed  lands  to  a  thii*d  party,  who  conveyed  the  same 
to  the  wife  by  arrangement,  with  the  usual  covenant  of  warranty. 
A  creditor  who  advanced  money  to  the  wife  for  the  improvement 
of  the  property  and  to  pay  off  prior  liens  thereon,  took  a  deed  of 
trust  upon  the  property  from  both  husband  and  wife.  It  was  held 
that  she  could  enter  into  the  contract;  that  the  deed  was  binding 
upon  her,  and  that  the  court  would  make  a  decree  of  sale  of  the 
property  to  pay  the  indebtedness.    lb, 

5.  A  married  woman  who  mortgages  her  separate  estate  for  the  debt  of 
her  husband  acquires  the  rights  and  privileges  of  a  surety,  and  if 
the  principal  could  claim  a  right  of  set-off  In  a  court  of  equity,  tlie 
surety  is  entitled  to  the  same  benefit.  This  principle  applied  to  a 
case  where  a  husband  and  wife  united  in  executing  a  trust  deed  upon 
his  property,  and  also  upon  her  separate  estate,  to  secure  the  prom- 
issory note  of  the  husband  to  a  trust  company  which  became  insolv- 
ent, having  in  its  hands  at  the  time  of  its  failure  a  cash  deposit  of  the 
wife ;  and  after  the  death  of  the  husband  it  was  decided  that  the 
claim  of  the  wife  might  be  set  off  against  that  of  the  trust  company, 
and  that  the  latter  was  entitled  only  to  the  diffei*ence  between  the 
two  amounts.     Darby  v.  Freedman''s  Savings  and  Trtist  Co.^  349. 

6.  A  married  woman  cannot  be  sued  wlien  she  is  a  resident  in  the  Dis- 
trict of  Columbia,  under  tiie  act  of  1869,  unless  she  has  a  separate 
estate  in  said  District,  in  relation  to  which  the  contract  in  suit  was 
made.  So  lield  in  a  case  where  she  gave  a  joint  and  several  bond 
for  real  estate  purcliased  in  the  city  of  Xew  York.  Riich  v.  Hyatt, 
536. 

7.  The  common-law  disability  ol  a  married  woman  to  contract  has  not 
been  removed  by  that  statute,  except  when  her  contract  has  relation 
to  her  previously  acquired  sepanite  estate.  This  doctrine  does  not 
operate  to  prevent  her  right  to  change  the  investment  of  Iier  means, 
by  selling  property  and  purchasing  otiier  property  witli  tiie  pro- 
ceeds, that  being  a  right  she  has  always  possessed,     lb, 

MECHANIC'S  LIEN. 

A  married  woman  was  seized  of  property  against  wliich  a  claim  for  a 
mechanic's  lien  was  filed,  entitled  against  the  husband  in  this  form, 
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'•^Thomas  C.  Basshor  Sf^  Co,  v.  Mallet  Kilhoum^'''^  and  recites  that  it 
is  the  intention  of  said  company  ''  to  liold  a  lien  upon  the  property 
of  Hallet  Kilbourn,  he\\\%  his  dwelling-honse  situated  at  the  inter- 
section of  K  and  Seventeenth  streets,  on  lot  —  in  square  number  164, 
for  the  amount  due,"  &c. :  Held^  That  the  description  of  the  premises 
intended  to  be  covered  by  the  lien  was  not  sufficient,  and  that  no 
lien  existed  by  reason  of  such  notice.     Basshor  v.  Kilbourn^  273. 

METROPOLITAlSr  POLICE. 
See  District  of  Columbia,  8, 9. 

MUNICIPAL  ORDINANCE. 

1.  An  ordinance  of  tlie  board  of  aldermen  and  common  council  of  the 

late  corporation  of  Washington,  which  has  not  been  repealed  or 
modified  by  act  of  Congress,  or  b}'  the  Legislative  Assembly,  is  still 
in  full  force.   (Rev.  Stat.  Dis.  Col.,  sec.  91.)  Dennison  v.  Gavin,  265. 

2.  The  act  of  the  Legislative  Assembly  of  August  23,.  1871,  for  regulat- 

ing hackuc}'  carriages,  does  not  delegate  any  power  to  the  Board  of 
Public  Works  to  abolish  hack-stands  established  by  law;  and  the 
District  Commissioners  are  equally  incompetent  to  exercise  such 
authority,    lb, 

NEGLIGENCE. 

In  an  action  for  negligence,  th'e  defendant  is  not  liable  for  damages 
when  the  plaintiff's  fault  contributed  to  tiie  injury.  DarU  v.  Dis- 
trict of  Columbia,  270. 

NUISANCE. 
See  Railroad  Companies,  13. 

ORPHANS'  COURT. 

1.  The  justice  holding  a  special  term  and  exercising  the  powers  of  the 

late  Orphans'  Court  in  tlie  District  of  Columbia  has  authority  to 
refer  exceptions  to  an  account  of  an  administratrix  for  examination 
to  a  special  auditor,  and  to  determine  objections  to  the  report  of 
such  auditor,  and  to  settle  and  adjust  the  accounts  acconling  to  the 
facts  of  the  case.    Jn  re  Ames,  30. 

2.  The  justice  holding  the  Orphans'  Court,  in  settling  such  account, 

may  disallow  credits  therein  for  payments  made  by  the  administra- 
trix in  her  own  wrong,  and  may  also  direct  her  to  pay  over  to  the 
administrators  de  bonis  non  the  amount  found  due  from  her  after 
such  account  is  so  adjusted.  Such  justice  would  probably  direct  a 
suit  at  law  against  her  and  her  bail  rather  than  to  enforce  collection 
of  the  same  by  proceedings  of  attachment  for  contempt.    lb, 

3.  Under  the  Maryland  act  of  1798,  chapter  61,  section  15,  not  more 
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than  $300  can  be  allowed  for  funeral  expenses,  although  the  de- 
cedent left  a  large  estate,  and  directed  his  executoi*a  to  bury  him 
decently  at  their  discretion. '  In  re  Butler^  535. 

PAROL  CONTRACT. 
See  Statute  op  Frauds,  1. 

PAROL  TESTIMONY. 

1.  A  deed  absolute  on  its  face  may  be  shown  by  parol  to  be  a  security 
for  a  loan  of  money.    Hubbard  v.  Stetson^  113. 

*i.  A  single  witness,  swearing  to  an  acknowledgment  of  the  defendant 
that  an  absolute  deed  was  a  security,  will  not  be  allowed  to  overrule 
the  instrument,  where  the  answer  and  the  testimony  of  the  defend- 
ants deny  the  fact  of  a  loan.    lb. 

PARTIES. 

Where  parties  are  exceedingly  numerous,  and  it  would  be  impracticable 
to  join  them  without  very  great  dela}',  and  would  obstruct  and  de- 
feat tlie  ends  of  justice,  a  court  of  equity  will  dispense  wUh  them, 
especially  when  they  are  members  of  an  unincorpoi-j^ted  association, 
and  the  officers  thereof  have  been  made  defendants*  Uller  v.  Berg- 
lirig,  189. 

PARTNERSHIP^; 

1.  A  and  B  were  partnei-s.    They  agreed  with  0,  who  was  their  stiles- 

inan,  to  associate  his  name  with  the  firm,  C  was  to  receive  for  his 
ser^Mces  at  the  rate  of  four  per  eent.  on  the  amount  of  cash  and 
credit  sales,  but  was  not  to  be  bound  for  the  debts  of  the  Arm.  A 
notice  was  published  in  a  newspaper  of  large  circulation  that  C  was 
to  have  an  interest  in  the  establishment.  It  was  held  that  this  was 
not  a  dticlaration  of  copartnership,  and  did  not  make  C  responsible 
for  the  debts  of  the  firm.     Vinson  v.  Beveri^ge^  597. 

2.  Such  publication  will  not  entitle  a  creditor, of  .the  firm  to  i-ecover 

against  C,  unless  he  knew  of  it  previously  to  giving  credit ;  and  the 

mere  proof  of  publication  in  a  newspaper  is  not  sufiicient  to  show 

that  the  creditor  had  such  knowledge  at  the  time  of  the  transaction. 

lb, 

« 

PATENT   LAW. 

1.  A  patent  will  not  be  granted  by  the  Commissioner  of  Patents  for  an 
invention  which  lias  been  previously  described  in  an  English  patent, 
nor  will  it  be  granted  where,  from  the  state  of  the  art,  no  further 
description  than  tliat  contained  in  the  English  patent  is  necessary 
in  order  to  enable  a  mechanic  to  construct  and  operate  the  alleged 
improvement.    This  is  ospecially  tlie  case  where  the  claim  is  for 

40 
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a  combination,  and  not  for  the  process  by  which  it  is  produced. 
McCloskey'*8  Application^  14. 

2.  Wlien  an  English  patent  describes  an  improvement,  and  also  an 
alternate  mode  of  effecting  the  object,  it  will  be  a  good  ground  for 
refusing  a  patent  in  this  country  to  anotiier  person  for  either  of  the 
modes  so  described.    lb, 

'^.  When  a  production  or  combination  is  claimed,  it  is  not  necessary  to 
describe  the  process  hy  which  it  is  made.  That  may  properly  be 
left  to  the  skill  and  Judgment  of  persons  acquainted  with  the  art. 
Ih. 

4.  The  deflector  or  jacket  located  between  the  outer  wick-case  and  i\w 
chimney-holder  in  the  light-house  lamp,  descrit)ed  in  letters-patent 
No.  184,865,  granted  to  Joseph  Funk  November  28,  1876,  is  not 
found  in  the  Brandywine  Slioals  burner,  upon  which  it  lias  been 
rejected,  and  the  public  use  of  sucl)  latter  lamp  is  no  bar  to  a  claim 
and  patent  for  said  deflector.     Application  of  Joseph  Ftmk,  460. 

PLEADING. 

See  Equity,  7. 
Pabties,  1. 
Ejectment,  2. 

1.  In  an  action  where  the  declaration  is  for  a  personal  injury  to  the 

plaintiff  caused  by  his  falling  into  an  excavation  made  in  a  sti'eet 
or  highway,  it  is  necessarj"  to  prove  on  the  trial  tliat  sncli  alleged 
excavation  was  within  the  limits  of  the  street  itself.  Young  v.  i>i>- 
trict  of  Columbia^  137. 

2.  In  declaring  upon  contracts  with  the  Board  of  Public  Works,  it  is  not 

necessary  to  aver  that  such  contracts  were  in  writing,  and  that  u 
sum  of  money  had  been  previously  appropriated  by  Irav  fur  the 
work  embraced  in  the  contracts.  Tliese  are  matters  which  coiiu- 
more  properly  by  way  of  defense  from  the  other  side.  Barilett  v. 
District  of  Columbia^  258. 
.3.  In  a  bill  by  a  judgment  creditor,  it  is  absolutely  necessary  to  aver 
that  an  execution  has  been  issued  and  duly  returned  nulla  bona; 
and  it  is  not  sufflcient  simply  to  aver  that  the  defendant  has  no 
property  subject  to  execution.    Shea  v.  Dulin^  339, 

POLICE  COURT. 
See  DiSTBtCT  of  Columbia,  3. 

POSTMASTER-GENERAL. 
See  MANDAMT7S,  3,  4,  6. 

POWER  OF  ATTORNEY. 

1.  A  power  of  attorney  to  prosecute  a  claim  against  tlie  United  St^ites. 
and  to  receive  any  clieck,  oi-der,  or  certiflcate  issued  by  the  govern- 
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ment  for  the  payment  thereof,  confers  no  power  upon  the  attorney 
to  assign  or  endorse  the  paper  in  the  name  of  the  payee.  Millard 
V.  National  Bank^  54. 
2.  When  the  drawee  of  such  check  had  setthid  witli  the  drawer  and 
charged  up  tlie  amoinit  against  him,  tliere  is  sufficient  privity  be- 
tween tlie  parties  to  enable  the  payee  to  recover  tlie  amount  upon 
a  count  for  money  l)ad  and  received.  Tiiis  principle  is  applicable 
to  a  case  where  the  bank  had  paid  the  check  upon  a  forged  endorse- 
ment,   lb, 

PRACTICE. 

See  District  of  Columbia,  2. 
Cebtiobabi,  1,  2. 
Habeas  Corpus,  4. 

1.  An  order  overruling  or  sustaining  a  demurrer,  with  leave  to  amend  or 

answer  over,  is  not  appealable.    Parsons  v.  Parker^  9. 

2.  An  order  sustaining  a  demurrer  to  a  bill  of  complaint  in  equity,  or 

to  a  declaration  at  law,  does  not  involve  the  merits  of  the  case 
wliere  leave  is  given  to  amend  such  bill  or  declaration  within  a 
specified  time.  If  tlie  plaintiff  elects  not  to  amend,  and  there  is 
judgment  against  him,  he  may  tiien  appeal  to  the  general  term.    lb. 

3.  After  final  judgment,  if  an  appeal  be  taken,  all  orders  made  in  the 

j)rogress  of  the  suit  affecting  the  merits  are  subject  to  review  by  this 
court.     76. 

4.  Where  the  principal  defendant  in  a  bill  sets  up  in  his  answer  and 

plea  that  he  has  fully  paid  all  claims  of  the  complainant,  the  issue 
thus  presented  is  of  such  a  character  that  it  ought  to  be  tried  b}^  tiie 
court  before  an  order  of  reference  to  the  auditor  to  take  an  account 
is  passed.    Insurance  Co,  v.  Grants  42. 

5.  The  statute  of  limitations  refers  to  the  time  of  the  institution  of  the 

suit,  and  not  to  tiie  time  of  tiling  an  amendment  to  the  declaration. 
Millard  v.  National  Bank,  54. 

6.  On  the  argument  of  an  appeal  from  an  order  of  the  special  term 

quashing  a  writ  of  certiorari,  it  is  irregular  to  i*ead  an  ex-parte  affi- 
davit of  the  magistrate  before  whom  the  case  was  tried.  If  the  re- 
turn is  defective,  there  must  be  a  motion  for  a  further  or  amended 
return  to  the  writ.    Market  Co.  v.  Summy,  69. 

7.  Tlie  United  States,  when  plaintiff  in  a  civil  action,  is  entitled  to  the 

writ  of  attacliment,  and  is  relieved  by  section  1001  of  the  Revised 
Statutes  from  giving  the  usual  undertaking  in  such  cases.  United 
States  V.  Ottman,  73. 

8.  A  resale  of  propeity  embraced  in  a  trust  deed  made  under  order  of 

the  court  will  be  eonfirmed,  altliough  the  party  who  holds  the  notes 
is  tlie  purchaser  for  a  sum  less  than  the  amount  due,  there  being  no 
otiier  bidder,  provided  tlie  sale  wei'e  fairly  and  honestly  conducted. 
Hitz  v.  Insurance  Co,y  170. 

9.  A  sum  of  money  had  been  paid  out  of  a  fund  in  the  bands  of  the  re- 
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ceivor  under  the  order  of  the  special  term,  whioli  order  was  after- 
wards sot  aside  and  vacated  at  the  geiienil  term,  and  tlie  defendants 
ordered  to  pay  baclv  tlie  said  sum  of  mone}'  to  the  custody  of  tlie 
clerk  of  the  court ;  and  having  failed  to  comply  with  that  order, 
they  were  declared  to  be  in  contempt.     Hovey  v.  McDonald^  184. 

10.  As  a  general  rule,  wiiere  it  i^  sought  to  bring  a  party  in  contempt 

for  disol)edience  to  an  order  of  the  court,  personal  service  of  notice 
of  the  motion  should  be  made  upon  the  party  instead  of  the  solicitor 
or  counsel ;  but  if  the  party  flees  the  jurisdiction,  he  will  not  be  per- 
mitted to  prosecute  or  defend  his  suit  until  lie  purges  liimself  of  his 
contempt.    lb. 

11.  Tlie  defendant  was  appointed  by  a  deciHfe  of  the  Circuit  Court  of 
Alexandria,  Virginia,  i-eceiver  of  a  raih-oad  in  tliat  State.  The 
plaintid'  was  injured  wiiile  a  passenger  on  such  road,  and  brings 
this  action  against  the  receiver  for  damages ;  and  it  was  held  that 
the  action  would  not  be  maintained  in  tiiis  jurisdiction  without 
leave  of  tlie  court  which  appointed  defendant  sudi  receiver.  Barton 
V.  Barbour^  212. 

12.  When  a  motion  is  certified  to  the  general  terra  to  be  heard  in  tlie  first 
instance,  the  same  order  will  be  made  as,  upon  the  whole  case,  ought 
to  have  been  made  by  the  justice  holding  the  special  term.  In- 
surance Go,  V.  Qrant^  220. 

13.  When  a  receiver  is  appointed  before  the  coming  in  of  the  answer, 
the  defendant  will  be  allowed  to  move  to  discharge  the  receiver  after 
the  answer  is  interposed ;  and  if  the  bill  and  answer  taken  together 
show  that  a  receiver  ought  not  to  have  been  appointed,  the  receiver 
will  be  discharged.    76. 

14.  T.he  defendant  consented  to  tiie  appointment  of  a  receiver  ujwn 
certain  terms,  but  such  terms  were  not  obseiTed  in  making  the 
appointment,  and  afterwards  the  answer  came  in ;  upon  whicli  and 
upon  affidavit,  a  moti<m  was  made  to  discharge  the  receiver,  and  to 
restore  tiie  property  to  the  possession  of  the  defendant;  and  it  ap- 
pearing that  the  receivership  was  inexpedient  and  unlit  to  be  longer 
continued,  the  court  allowed  tlie  motion,  although  no  blame  was 
attached  to  the  receiver.    lb, 

15.  When  the  defendant  moves  the  court  for  a  new  trial  at  the  general 
term  in  the  first  instance,  for  the  reason  that  the  evidence  is  insuf- 
ficient or  the  damages  excessive,  a  case  containing  all  tlie  evidence 
should  be  settled  and  signed  by  the  justice  who  tried  the  caus<». 
Datii  V.  District  of  Columbia^  270. 

16.  In  a  bill  by  a  judgment  creditor,  it  is  absolutely  necessary  to  aver 
that  an  execution  has  been  issued  and  duly  returned  nuUa  bona; 
and  it  is  not  suflSclent  simply  to  aver  that  the  defendant  has  no 
property  subject  to  execution.     Shea  v.  Dulin^  339. 

17.  An  issue  of  law  produced  by  a  joinder  In  demurrer  cannot  be  heard 
at  the  circuit,  unless  it  is  regularly  placed  upon  the  calendar.  Kno- 
edicr  0.  Meloy,  2  MacA.,  239,  reaffirmed.    Oranite  Co,  v.  Blunt^  365. 
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18.  In  an  affidavit  filed  by  plaintiff  in  an  action  against  an  endorser  of 
a  promissory  note,  nnder  rule  73,  lie  must  set  out  a  statement  of  tiie 
facts  necessary  to  show  defendant's  liability  as  endorser;  such  as 
that  payment  liad  been  demanded  of  the  maker,  and  that  notice 
thereof  had  been  ^iven  to  defendant.     Bond  v.  Shepherd,  367. 

19.  A  motion  to  quash  a  writ  of  certiorari  is  not  a  non-enumerated  mo- 
tion within  the  meaning  of  section  800  of  the  Revised  Statutes  of 
the  District  of  Columbia,  and  it  may  be  heard  by  any  of  the  justices 
of  the  court  at  ctiambers.  Bule  19  is  not  in  violation  of  .tliat  stat- 
ute.   Maxxcell  v.  Creawell,  374. 

20.  A  bill  of  review  may  be  filed  under  a  general  rule  of  court,  at  any 
time  within  two  years  from  the  date  of  the  decree  souglit  to  be  re- 
viewed.    Killian  v.  Clark,  379. 

21.  An  appeal  does  not  lie  from  an  order  awarding  a  writ  of  assistance, 
or  from  an  order  refusing  to  grant  it.     Bryan  v.  Sanderson,  402. 

22.  The  undertaking  prescribed  by  genenil  rule  91  need  not  be  filed  by' 
tlie  party  appealing,  iniless  the  appeal  is  to  operate  as  a  sta}'  of  pro- 
ceeding.    Bryan  v.  Sanderson,  404. 

23.  Tiie  application  for  a  relieariiig  is  by  petition,  and  not  motion.  Tiie 
practice  in  such  ca^^e  explained ;  and  a  rehearing  will  be  denied 
when  the  views  and  facts  upon  whicli  it  is  asked  were  argued,  fully 
considered,  and  decided  at  the  original  hearing.  Boucher  v.  Boucher, 
453. 

24.  When  the  court  is  requested  to  instruct  the  jury  upon  a  matter  in 
regard  to  which  there  is  no  testimony,  the  request  ought  to  be  re- 
jected.    Wright  v.  Welch,  479. 

25.  The  second  rule  of  this  court — providing  that  the  May  term  of  the 
Circuit  Court  shall  not  extend  beyond  the  Ihird  Saturday  in  July, 
except  to  finish  a  pending  trial — considered  in  a  case  where  the  jury 
had  been  respited  and  afterwards  reconstructed.  Strong  v.  District 
of  Columbia,  499. 

26.  Where  the  plaintifl"  is  allowed  to  amend  exceptions  to  an  auditor's 
report,  which  amendment  introduced  new  issues,  the  defendant  is 
entitled  to  a  continuance,  in  accordance  with  the  fourth  section  of 
the  act  of  the  Maryland  Assembly  of  1785.  chapter  80,  and  the  court 
is  not  at  liberty  to  refuse  it.     76. 

27.  When  it  is  manifest  that  there  has  been  no  real  trial  of  the  issues 
formed  by  the  pleadings,  and  that  such  issues  were  not  brought  to 
the  attention  of  the  j^wy,  the  verdict  will  be  set  aside.     lb. 

28.  Practice  explained  vvliere  a  cause  is  referred  to  an  auditor  under  the 
Maryland  act  of  1785,  chapter  80,  paragraph  1,  and  how  the  same  is 
to  be  tried  before  a  jiiry  on  the  coming  in  of  the  auditor's  report.  2b, 

29.  The  court  will  recognize  written  stipulations  entered  into  by  attor- 
neys in  regard  to  the  conduct  of  a  cause,  ai^d  will  interfere  to  pre- 
vent their  violation  by  either  of  the  parties;  and  a  continuance 
should  be  allowed  until  the  next  term  when  an  agreement  to  that 
effect  has  been  entered  into  by  the  attorneys  in  the  cause,    lb. 
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30.  The  competency  of  attorneys  to  enter  into  f^tipulations  with  one  an- 
other considered,  and  the  ultimate  anthoritj'  of  the  court  in  such 
mattere  recognized,     lb, 

;U.  A  decree  was  passed  for  the  sale  of  real  estate  described  in  a  deed  of 
trust,  and  that  complainant  should  recover  of  the  defendant  any 
deficiency  over  and  above  the  proceeds  of  sale.  Tlie  deci-ee  was 
upon  appeal  afflrnied  by  the  Supreme  Court  of  the  Uuited  States, 
and  the  case  remanded  to  this  court;  and  the  proci»edsof  sale  beln^ 
insufficient  to  pay  the  debt,  a  personal  judgment  a^rsiinst  tlie  defend- 
ant was  allowed,  in  conformity  with  tlie  original  decree.  Freedman's 
Savings  and  Trust  Co,  v.  Dodge,  529. 

32.  Parties  defendants  who  have  filed  answers  to  a  bill  in  equity  are  not 
entitled  to  have  the  bill  dismissed  for  want  of  prosecutiou,  unles> 
they  liave  given  ten  days'  notice,  as  prescribed  by  ride  61,  to  com- 
plainants' solicitor  of  tlie  filing  of  such  answer;  and  if  defendant 
neglect  to  give  such  notice,  either  party  may  set  the  cause  down  fc»r 
heariug  upon  bill  and  answer  without  uotice.  Mcintosh  v.  Moulton, 
587. 

PROMISSORY  NOTES. 
See  Trusts,  1. 

1.  Where  an  endoi"ser  had  a  resldeuce  in  Washingtou  previous  to  the 

makiug  of  the  notes,  and  then  moved  to  New  York,  but  left  his 
daughter,  who  was  a  member  of  liis  family,  in  possession  of  such 
tenement  in  Washington,  together  with  his  servants,  and  maintained 
that  branch  of  hi^  familj''  there,  stopping  there  from  time  to  time 
when  he  came  to  Washington  on  business,  it  was  held  that  notice 
of  pmtest  served  at  such  house  was  sufficient.    Murray  v.  Ormes^  60. 

2.  The  contract  obligation  of  parties  to  negotiable  paper  is,  that  a  per- 

son makes  a  note  because  he  owes  the  money  to  the  payee  and  en- 
dorser, and  no  one  is  under  anj' obligation  to  deal  with  it  muler  anj' 
other  presumption.     Tyler  v.  Busey^  344. 

3.  Where  a  note  is  made  for  the  accommodation  of  the  payee,  and  the 

latter  puts  up  his  own  property  as  collateral  security  for  its  payment 
upon  obtaining  a  discount  thereof,  such  collatei*al  may  bu  changcMl 
to  secure  other  liabilities,  where  the  holder  had  no  notice  that  tlu* 
maker  made  it  for  such  accommodation,  and  had  no  notice  of  any 
agreement  between  the  original  parties  that  the  pa^'ee  was  to  secure 
Its  payment,    lb, 

4.  The  Maryland  act  of  November,  1798,  chapter  24,  for  the  establish- 

ment of  vestries  for  each  parish,  is  in  full  force  as  the  law  of  this 
District,  and  by  its  express  language  the  vestrymen  of  every  parish 
for  the  time  being  constitute  a  corporation,  and  promissory  notes 
signed  by  eight  persons  styling  themselves  **  Vestrymen  of  St.  James' 
Parish,"  which  notes  were  given  on  the  purchase  of  real  estate  for 
the  use  of  a  parish  regularly  organized  under  the  act  of  1798,  are  to 
be  considered  the  notes  of  the  corporation,  and  not  of  the  Individ- 
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uals  describing  themselves  as  Vestrymen.  Commissioners  v.  Holden^ 
579. 
5.  The  ancient  rule,  which  requh'ed  a  seal  to  be  affixed  to  every  con- 
tract of  a  corpomtion,  has  been  dispensed  with  in  modern  times, 
except  in  regard  to  deeds  and  other  instruments  of  a  solemn  or 
formal  ciiaracter,  and  tlie  promissory  note  of  a  corporation,  signed 
by  the  proper  officer,  is  binding  upon  the  corporation  and  not  npon 
the  officer.    Ih, 

PROTEST. 
See  Promissory  Notes,  1. 

RAILROAD  COMPANIES. 

« 

The  complainant  was  authorized  by  act  of  Congress  to  cross  or  intersect 
witli  their  ti-acks  any  established  road  or  street  in  this  District.  Tlie 
District  antliorities  gave  a  contract  to  tlie  defendants  Gallaher  &  Co. 
to  construct  a  sewer  whicli  would  necessarily  pass  in  its  course  under 
the  tracks  of  said  railroad  where  they  crossed  one  of  tlie  public 
sti-eets  in  Washington.  The  contractors  were  near  complainant^s 
tracks  with  their  excavation,  which  it  was  alleged  would  endanger 
the  tracks,  and  prevent  their  use,  unless  great  care  and  expense  were 
emplo3'ed  in  their  protection.  Tliere  are  no  averments  in  the  bill 
that  the  contractors  were  doing  anything  which  they  were  not  au- 
thorized by  law  to  do,  or  that  they  were  doing  the  work  in  such  a 
careless  manner  as  to  Interfere  with  the  rights  of  said  railroad  com- 
pany :  Held — 

1.  That  while  the  company,  under  such  acts  of  Congress,  had  a  right  to 

lav  down  the  tracks  of  its  road  at  the  intersection  of  the  street  in 
question,  it  was  subject  to  the  right  of  the  District  to  construct  a 
sewer  under  said  street  if  deemed  necessary  to  the  comfort  and 
health  of  the  public.     Railroad  Co.  v.  Dennison,  245. 

2.  That  the  obligation  of  the  contractors,  as  respects  complainant,  was 

to  do  the  work  In  such  manner  as  not  to  Interfere  with  the  rights  of 
the  company.     lb. 

3.  That  the  company  had  a  right  to  run  their  cars  over  the  tracks  of  the 

road  at  the  crossing  of  the  street,  and  the  District  had  a  right  to 
construct  a  sewer  under  said  tracks ;  and  in  the  exercise  of  these 
respective  rights,  neither  of  the  parties  must  do  the  other  any  un- 
necessary damage.    Id. 

4.  That  the  railroad  compan}*,  not  being  a  party  to  the  contract  for  the 

construction  of  the  sewer^  could  not  invoke  the  aid  of  this  court  to 
enforce  its  provisions,  especially  when  the  contractors  vvere  perform- 
ing the  contract  with  due  care.    76. 

5.  That  the  special  term  had  no  jurisdiction  to  pass  an  order  requiring 

the  contractors  to  construct  the  sewer,  where  It  passes  mider  the 
tracks  of  the  railroad,  under  the  supervision  and  direction  of  the 
engineer  of  the  company,    lb. 
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6.  That  order  having  been  complied  with,  however,  by  tlie  contractors, 

and  the  final  decree  maknig  no  provision  to  reimburse  them  for  tlie 
extra  expense  thereby  incurred,  such  final  decree  is  set  aside,  and 
an  order  made  appointing  a  competent  engineer  to  report  upon  the 
necessary  costs  of  constructing  said  sewer  in  a  suitable  manner,  such 
cost  to  be  charged  to  the  contnictors,  and  any  amount  expended 
above  tliat  sum  to  be  paid  by  tlie  railroad  company.    lb. 

7.  Th(»  Baltimore  and  Potomac  Railroad  wa^  authorized  by  act  of  Con- 

gress May  21,  1872,  to  lay  its  tracl\  along  Sixtli  street,  paying  any 
damage  sustained  by  the  owners  of  property.  If  the  company  could 
not  agree  with  the  owner,  it  was  required  to  cause  the  damages  to 
be  assessed  by  a  jury.  This  the  companyineglected  to  do.  and  the 
court  decides  thatcthe  owner  can  maintain  an  action  on  the  case  for 
such  neglect  of  the  company,  and  that  the  plaintiff  can  recover  In 
such  action  all  the  damages  resulting  to  his  property.  Dickson  v.  B. 
and  P.  R.  R.  Co,,  362. 

8.  In  an  action  for  damages  to  real  estate  caused  by  a  railroad  company 

in  using  a  public  avenue  for  loading  and  unloading  freight,  wit> 
nesses  who  are  acquainted  witli  the  value  of  property  in  the  same 
locality  may  testify  as  to  their  opinion  of  the  depreciation  of  said 
property,  due  to  the  use  of  said  avenue  for  the  purpose  of  a  freight 
delivery.  Trook  v.  B.  and  P.  R.  R,  Co,,  392. 
0.  The  plaint! it'  in  such  action  is  entitled  to  damage  where  the  railroad 
company  uses  the  avenue  for  the  purpose  of  a  freight  yard  or  freight 
delivery,  and  where  the  avenue  is  thereby  obstructed  and  the  value 
of  plaintiff's  property  diminished.     lb. 

10.  In  such  action  the  plaintifi*  is  not  confined  to  structural  damage  to 
tiie  building,  or  physical  injury  and  harm  to  the  land.  He  may  also 
recover  any  otiier  damage  growing  out  of  the  unreasonable  and  un- 
lawful use  of  tlie  avenue.    lb. 

11.  Certain  acts  of  Congn^ss  autliorlzed  the  Baltimore  and  Potomac  Rail- 
road Company  to  extend  its  line  of  railroad  into  the  District  of 
Columbia,  and  along  K  street  in  tlie  city  of  Washington,  upon  the 
established  grade  of  said  street.  The  plaintiff  was  a  lot-owner  on 
K  street,  and  sued  the  company  for  dannige  caused  to  his  property 
by  the  neglect  of  the  company  to  provide  proper  means  to  csirry  ofl* 
the  water,  which  formed  into  pools  and  deep  holes  in  front  of  and 
near  said  property  in  consequence  of  the  embankment  of  the  road. 
That  said  embankment  also  rendered  the  plaintiff's  lots  inaccessible 
And  useless  as  places  of  business  or  residence  :  Held,  That  as  the 
road  was  built  in  conformity  to  a  grade  which  had  been  prescribed 
by  acts  of  Congress,  it  was  therefore  a  lawf  id  road,  and  the  damages 
resulting  therefi'om  must  be  borne  by  the  lot-owners.  Nottingham 
V.  B,  and  P.  Railroad,  517. 

12.  Had  such  road  been  constructed  without  law,  or  had  it  not  been 
constructed  in  the  manner  prtiscribed  by  law,  and  special  injury 
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had  beeti  sustaiued  by  the  plaintitt',  this  would  have  been  a  good 
ground  for  damjiges.  lb, 
13.  Wliere  an  injury  is  the  result  of  a  common  nuigance,  it  is  not  a 
ground  of  action  for  damages  unless  the  plaintiff  can  prove  some 
injur}'  to  himself,  of  a  character  different  in  kind  from  that  common 
injury  which  he  may  have  sustained  with  the  rest  of  the  public  by 
i-eason  of  sucli  nuisance.  And  this  special  injury  must  be  some- 
thin*^  not  merely  differing  in  degree,  but  in  kind,  from  that  which 
is  common  to  all.  This  doctnne  applied  in  a  case  where  it  is  alleged 
that  milroad  crossings  at  the  junction  of  streets  in  a  city  were 
neither  safe  nor  convenient  for  the  passage  and  ti*ansportation  of 
persons  and  property  across  and  along  the  ssime.     lb. 

RECEIVER. 
See  Action,  4. 

1.  When  a  mortgage  or  deed  of  trust  does  not  in  express  terms  create 

a  lien  upon  the  rents  and  profits  of  the  mortgaged  property,  a  re- 
ceiver thereof  ought  not  to  be  appointed  for  the  benefit  of  those  in- 
terested, simply  npoi)  an  averment  in  the  bill  that  the  mortgaged 
estate  is  an  inadequate  security,  and  that  the  grantor  is  insolvent. 
Insurance  Co.  v.  Grants  220. 

2.  When  a  receiver  is  appointed  before  the  coming  in  of  the  answer. 

the  defendant  will  be  allowed  to  move  to  discharge  the  receiver  after 
the  answer  is  interposed.  And  if  the  bill  and  answer  taken  together 
show  that  a  receiver  ouglit  not  to  have  been  appointed,  the  receiver 
will  be  discharged.    76. 

3.  The  defendant  consented  to  the  appointment  of  a  receiver  upon 

certain  terms,  but  such  terms  were  not  observed  in  making  the 
appointment,  and  afterwards  the  answer  came  in;  upon  which  and 
upon  affidavit,  a  motion  was  made  to  discharge  the  receiver  and  to 
restore  the  property  to  the  possession  of  tlie  defendant ;  and  it  ap- 
pearing that  the  receivership  was  inexpedient  and  unfit  to  be  longer 
continued,  the  court  allowed  the  motion,  although  no  blame  was 
attached  to  the  receiver.     lb. 

SALE. 

A  resale  of  property  embraced  in  a  trust  deed  made  under  order  of  the 
court  will  be  confirmed,  although  the  party  who  holds  the  not«s  is 
the  purchaser  for  a  sum  less  than  the  amount  due,  there  being  no 
other  bidder,  provided  tlie  sale  were  fairly  and  honestly  conducted. 
Hitz  V.  Insvrance  Co.^  170. 

SECRETARY  OF  THE  TREASURY. 
See  Mandamus,  1,  2. 

SET-OFF. 

1.  When  a  judgment  creditor  is  indebted  to  the  complainant  upon  cer- 
tain promissory  notes,  and  the  complainant  lisks  that  such  judgments 
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may  be  set  off  against  the  amount  due  liim  upon  such  notes,  it  is 
necessary  to  allege  in  tiie  bill  of  complaint  filed  for  that  purpose  that 
sucli  judgment  creditor  is  insolvent,  or  to  avfr  some  other  fact  or 
circumstance  wiiicli  prevents  the  complainant  from  liaving  au  ade- 
quate remed3-at  lawfor  the  recovery  of  the  amount  due  on  his  notes. 
Naudain  v.  Ormes^  1 . 

2.  A  party  sued  by  tl)e  United  States  cannot  set  up  a  claim  by  way  of 

set-otr,  unless  such  claim  has  been  made  out  with  the  proper  account 
and  vouchers,  and  presented  for  settlement  at  tlie  Treasury  Depart- 
ment as  requh'ed  by  section  951  of  tlie  Revised  Stiitutes ;  and  where 
the  claim  is  sustained  by  no  evidence  except  tlie  affidavit  of  the 
claimant,  it  was  properly  rejected  by  the  accounting  officers  of  the 
government,  and  is  t^qually  inadmissible  :is  evidence  on  the  trial  of 
the  case  in  court.     United  States  v.  Lafnon^  204. 

3.  A  married  woman  who  mortgages  her  separate  estate  for  the  debt  of 

her  husband  acquires  the  rights  and  privileges  of  a  surety,  and  if 
the  principal  could  claim  a  right  of  set-ott'  in  a  court  of  equity,  the 
surety  is  entitled  to  the  same  benelit.  This  principle  applied  lo  a 
case  where  a  husband  and  wife  united  in  executing  a  trust  deed  upon 
his  pmperty,  and  also  upon  her  separate  estate,  to  secure  the  prom- 
issory note  of  the  husband  to  a  trust,  company  whicli  became  insolv- 
ent, having  in  its  hands  at  the  time  of  its  failure  a  cash  deposit  of  the 
wife ;  and  after  the  death  of  the  husb.ind  it  was  decided  that  the 
claim  of  the  wife  migiit  be  set  off  against  that  of  the  trust  company, 
and  that  the  latter  was  entitled  only  to  the  difference  between  the 
two  amounts.     Darby  v.  Freedman^s  S.  and  T,  Co.^  349. 

STATUTE  OF  FRAUDS. 

When?  a  parol  contract  for  the  excliange  of  lands  is  clearly  established 
by  the  evidence,  and  has  been  fully  performed  by  the  complainant, 
a  court  of  equity  will  compel  the  defendant  to  execute  the  part  of 
such  contract  which  still  remains  executor)'.     Armesv,  Bigelow^  442. 

STATUTES  CONSTRUED. 

1.  Words  In  a  statute  are  to  be  taken  in  their  ordinary  signification,  and 

the  courts  will  presiune  that  they  were  used  to  express  their  mean- 
ing in  common  usage.     In  re  Capital  Publishing  Co,.  405. 

2.  In  ascertaining  the  meaning  of  an  act  of  Congress,  the  remarks  of 

members  on  its  passiige  are  too  uncertain  a  source  of  guidance,  and 
cannot  be  resorted  to  by  the  court  for  thit  purpose.    District  of 
Columbia  v.  Washington  Market  Co,^  559. 

3.  A  trust  created  for  the  benefit  of  "  the  poor  of  the  city  of  Washing- 

ton and  of  the  District  of  Columbia,"  is  so  vague  and  indefinite  as 
to  be  incapable  of  ascertainment,  and  is,  therefore,  totally  void.     lb. 

SURETIES. 
See  Constable,  1,  2. 
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TAXATION. 

The  act  of  the  Legislature  of  MaryUuid  iiicorporathig  the  Baltimore  and 
Ohio  Railroad  Company  provided  that  the  shares  of  the  company 
wei*e  to  be  deemcil  and  considered  personal  estate,  and  to  be  exempt 
from  the  imposition  of  any  tax  or  burden  by  the  States  assenting  to 
the  law.  This  law  was  amended  Febrnary  23, 1831,  so  as  to  enable 
the  company  to  construct  a  branch  road  to  the  line  ot  the  District 
of  Columbia,  and  the  amendment  contained  a  proviso  that  it  should 
not  be  construed  to  preclude  the  Legislature  from  the  imposition  of 
such  taxes  as  might  be  reasonable  and  just,  in  accordance  with  the 
burden  imposed  on  other  real  and  personal  property. 

By  an  act  of  Congres«,  March  2,  1831,  the  company  was  authorized  to 
extend  this  branch  road  to  the  city  of  Washington,  subject  to  the 
same  rights  and  immunities  as  those  in  the  charter :  Held — 

1.  That  the  act  of  Congress  had  reference  to  the  original  charter  of  the 

company  as  amended,  and  tiiat  its  property  lying  and  being  in  the 
District  of  Columbia  is  subject  to  taxation  the  same  as  the  property 
of  individuals.     Railroad  Co.  v.  District  of  Colximhia^  122. 

2.  That  an  act  of  Legislature  under  which  a  railroad  company  claims 

that  its  property  is  exenipt  from  taxation  is  to  be  strictly  construed, 
and  if  there  is  any  doubt  about  its  meaning  the  claim  will  not  be 
sustained.     76. 

3.  That  the  liability  for  unpaid  taxes  reaches  back  for  a. period  of  twenty 

years  from  the  institution  of  the  suit.     Ih, 

TAXES. 

Ste  Trustee,  1. 
Contract,  o,  6. 

1.  The  collector  of  taxes  in  the  District  of  Columbia  was  applied  to  for 

a  statement  of  unpaid  taxes  upon  certain  real  estate  by  one  who  did 
not  disclose  the  object  of  the  inquiry,  or  that  he  was  about  to  be- 
come a  purchaser ;  and  it  was  held  that  the  District  was  not  estopped 
from  making  sale  of  said  property  for  unpaid  taxes  thereon,  which 
liad  been  omitted  by  mistake  from  the  statement  furnished  on  such 
request,  although  the  applicant  relied  upon  the  collector's  statement 
in  afterwards  purcluising  the  property.  Elliot  v.  District  of  Oolum^ 
bia,  396. 

2.  The  duties  of  the  collector  are  prescribed  by  statute,  and  he  is  not 

required  to  make  search  and  furnish  statements  of  unpaid  taxes. 
His  statements  and  his  mistakes  in  regard  to  impaid  taxes  can  never, 
therefore,  operate  as  an  estoppel  upon  the  District  of  Columbia.  Tb. 

TRUSTS. 

ISee  Lien,  1,  2. 

Married  Wobian,  3,  4. 

1.  When  a  trust  deed  is  given  to  secure  a  debt  for  which  seven  prom- 
issory notes  are  passed,  payable  at  various  periods,  and  in  case  of 
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default  siile  is  to  be  made  and  tlie  notes  paid  whether  due  or  not, 
and  tlie  fund  realized  from  the  side  is  insufficient  to  pa}' all  the  notej? 
in  full,  the  holders  thereof  are  entitled  to  a  pro  rata  distribution, 
without  reo^ard  to  the  order  in  wiiich  the  not<'S  mature,  upon  their 
face.     National  Bank  v.  Brown^  75. 

2.  A  resale  of  property  embraced  in  a  trust  deed  made  under  order  of 

the  court  will  be  confirmed,  although  the  party  who  holds  the  notes 
is  tlie  purchaser  for  a  sum  less  tlian  the  amount  due,  there  being  no 
other  bidder,  provided  the  sale  were  fairly  and  honestly  contlucted. 
Hitz  V.  Insurance  Co,^  170. 

3.  When  a  niort«;age  or  deed  of  trust  does  not  in  express  terms  create 

a  lien  upon  the  i*ents  and  profits  of  the  mortgaged  propertj',  a  re- 
ceiver thereof  ought  not  to  be  appointed  for  the  benefit  of  tliose  in- 
terested, simply  upon  an  averment  in  the  bill  that  the  mortg:iged 
estate  is  an  inadequate  secm-ity,  and  that  the  grantor  is  insolvent. 
Insurance  Co.  v.  Grants  220. 

4.  A  trustee  cannot,  by  his  arbitrary  act,  divest  the  cestui  que  trust  of 

legal  or  equitable  rigiits,  wiiem  tlie  case  presents  badges  of  fraud  or 
unfair  dealing.     Eldridgex,  Insurance  Co,^  301. 

5.  Where  an  insurance  compau}'  in  anotlier  State  employs  an  sigent  here 

to  invest  moneys  on  real-estate  securities,  it  wjls  held  that  sucli  com- 
pany was  cliargeable  with  any  notice  or  knowledge  acquired  by  such 
agent  in  regard  to  existing  equities  on  the  property;  and  this  rule 
was  applied  where  the  same  person  was  the  common  agent  of  the 
borrower  and  lender.     /6. 

6.  A  party  obtaining  a  trust  deed  with  notice,  either  to  himself  or  his 

agent,  of  the  fi*audulent  di>charge  of  a  prior  incumbrance,  is  not  u 
hona-Jide  purchaser;  and  a  court  of  equit}'  will  set  aside  such  fniud- 
ulent  release  and  give  the  party  injured  the  benefit  of  his  securitv. 
lb. 

7.  Where  a  pnrcluiser  emploj's  the  trustee  in  a  prior  trust  deed  to  exam- 

ine the  title,  such  trustee,  in  respect  of  tliat  matter,  is  the  agent  of 
the  purchaser,  and  notice  acquired  by  him,  in  the  course  of  such 
employment,  is  notice  to  the  purchaser.     Ih. 

TRUSTEE. 
See  Trusts,  4,  5,  6,  7. 

1.  An  equity  court  does  not  insui*e  the  title  to  real  property  sold  by  a 

trustee  under  its  dcci*ee,  and  the  purchaser  at  such  sale  assumes  all 
unpaid  taxes  thereon,  unless  express  provision  is  made  by  the  court 
for  their  payment.     Gunton  v.  ZatUzingei\  262. 

2.  A  court  of  equity  will  only  sustain  a  purchase  by  a  trustee  from  his 

cestui  que  trust  where  it  is  deliberately  agreed  and  undei-stiK)d  be- 
tween them  that  the  relation  shall  be  considered  dissolved,  and  there 
is  a  clear  contract,  ascertained  to  be  such  after  a  zealous  and  scru- 
pulous examination  of  the  circumstances,  and  it  is  clear  that  the 
cestui  que  trust  intended  that  the  trustee  should  buy,  and  that  there 
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13  no  fraud,  concealment,  or  aclvanta<je  taken  by  h!m.  Beckett  v. 
Tyler,  319. 
3.  It  is  not  competent  for  a  court  of  equity,  at  the  instance  of  a  subse- 
quent incumbrancer,  to  divest  trustees  of  the  title  to  property  vested 
in  tiiem  for  a  particular  purpose,  in  special  confldenee  and  with  cer- 
tain discretionaiy  powei-s,  and  to  substitute  in  their  place,  without 
their  consent,  any  other  person  or  pei'sons  to  make  a  sale  of  the 
property  or  to  execute  the  trust,  in  the  absence  of  fraud,  incompe- 
tency, misconduct,  irregularity,  or  other  special  equity.  Shea  v. 
Dulin,  339. 

VERDICT. 
See  ExECTJTOBS  and  Administrators,  3,  4. 

VOLUNTARY  CONVEYANCE. 

1.  Where  a  person  conveys  real  estate  in  trust  for  the  use  of  hfs  wife,  at 

a  time  when  he  is  engaged  in  a  prosperous  busiu«ss  and  is  perfectly 
solvent,  the  law  will  not  presume  that  be  intended  to  hinder  and 
delay  a  creditor  whose  debt  was  created  several  years  after  the  con- 
veyances were  made.  Fraud  in  such  case  is  to  be  established  by 
proof,  and  not  by  presumption.    Killian  v.  Clarke  379. 

2.  If,  however,  a  voluntary  settlement  is  made  at  or  about  the  time  the 

debt  is  contracted,  a  court  of  equity  will  set  it  aside  at  the  instance 
of  the  creditors.    lb. 

WATER  RATES. 

A  lot-owner  in  Georgetown  who  uses  the  water  from  the  Potomac 
aqueduct,  is  not  exempt  from  water  rates  lor  the  purpose  of  de- 
fraying the  current  expenses  incident  to  the  use  of  such  water.  The 
United  States  have  never  entered  into  any  contract  by  which  the 
citizens  of  that  city  wlio  use  water  from  such  aqueduct  are  to  be 
forever  exempt  from  water  rates  or  charges,  and  the  act  of  July  12, 
1876,  is  not  unconstitutional  as  impairing  the  obligation  of  any  such 
contract.     Welch  v.  District  of  Columbia,  463. 

WILL. 

1.  When  a  codicil  to  a  will  of  real  and  personal  estate  was  found  among 

the  papers  of  the  deceased,  which  he  had  signed,  bequeathing  lega- 
cies, and  there  was  an  attestation  clause  in  his  own  handwriting 
which  was  not  subscribed  by  any  attesting  witnesses,  the  presump- 
tion of  law  in  such  case  is  that  the  testator  intended  to  acknowledge 
and  publish  it  in  the  presence  of  witnesses,  and  that  it  is,  therefore, 
incomplete  and  invalid  as  a  testamentary  paper.  Power  v.  Davis, 
153. 

2.  The  will  contained  a  general  direction  for  paying  debts,  but  they 

were  not  in  terms  made  a  charge  upon  real  estate.    The  children 
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were  each  to  take  an  equal  share  hi  the  estate.  The  codicil  be- 
queathed money  legacies  to  the  complainants,  but  created  no  fuud 
for  their  payment :  Held^  That  the  real  estate  devised  is  not  liable 
to  contribute  to  make  up  any  deftcfency  in  the  personal  propertj' 
for  the. payment  of  legacies.  76. 
3.  The  will  gtive  a  bettor  title  to  tlie  devisees  than  they  would  acquire 
by  descent.  Tliey  therefore  tAke  by  purchase,  and  not  by  descent. 
76. 

WITNESSES. 

1.  In  an  action  upon  a  parol  contract  against  executors,  the  plaintiff 

cannot  be  examined  as  a  witness  on  his  own  behalf  to  prove  such 
contract,  or  to  testify  to  conveisations  with  tlie  deceased,  unless 
called  by  tlie  opposite  party  or  by  the  court  to  be  examined.  (U.  S. 
Rev.  Stats.,  sec.  858.)    Megtiire  v.  Corwine^  81. 

2.  The  testimony  of  a  married  woman  as  to  statements  made  to  her  by 

the  husband,  concerning  liis  pedigree,  should  be  excluded,  although 
he  is  dead  at  the  time  of  the  trial.    Brooks  v.  Francis^  109. 

3.  Where  the  assignor  of  a  policy  of  life  insurance  is  dead,  the  assignee 

cannot  be  examhied  as  a  witness  in  regard  to  the  transaction  on  his 
own  behalf,  unless  he  is  called  by  the  other  partj^.  Page  v.  Bum- 
stiney  194. 

4.  Loose  memoranda  found  in  the  desk  of  the  assignor  after  his  death 

are  incompetent  evidence  on  the  part  of  the  administrator  of  the 
decedent,  in  a  suit  brought  by  the  latter  to  set  aside  the  assignment 
as  an  absolute  tnmsfer  of  the  policy.  76. 
6.  A  witness  who  sweai*s  to  a  falsehood  in  relation  to  a  matter  the 
truth  of  which  he  must  have  known,  is  not  to  be  believed  in  any 
part  of  his  testimony,  even  when  the  fact  Is  not  material  In  the  case. 
Huher  v.  Teuber,  484. 
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